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REFACE TO jä THIRD EDITION. 


~ Waen the last edifton of this work was published, I did not anticipate 
| that another would be called for within a very short time. I fear I have been 








f somewhat slow in responding to the summons; but the careful revision ; 
J z which the book has received will, I trust, in some measure atone for the 3 
delay. I may also take this opportunity of saying that the burden of my 
E labours has been much increased by my attempt, not merely to classify but 
Zëss, ; also to discuss the numerous cases which have been reported, since the appear- 
: . E A lance of the last edition more than twelve years ago. Is speak witl within codi ` e 
f pass when I say that there is. scarcely a single section in the chapter « on Mort- — 
gages in the Transfer of Property Act on which conflicting rulings. cannot be 
Pegi of which,..doomed.to..a. not yery distant oblivion, the lawyer — 
would willingly let die ; for the ‘ propensity to variation” is hardly the principle 3 
of pragress in the administration of justice. Bu orbear to dwell on this 
| gepeeror thie qiestion, as I cannot here say all that L would. There can, how- 
ever, be no harm in pointing out that there i is a perceptible want of scale and 
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measure. in the law reports, which have not apparently non multa sed multum 
wë their motto. One result of this large accumulation of case law is, that 

















) wt gives, in the words of Sir Henry Maine, ` mere-tenacity.of memory a dis- E p 
E ` graceful advantage over all the finer qualities of the legal intellect." = = ~~ 
Was © ` Some apology is perhaps necessary, in view of certain recent — = K 
"` the construction of codified law, for not weeding out all cases decided before — à e 


SCH (e -the Transfer of Property Act. My reason for retaining them is that nobody — eh 
now believes in the possibility of constructing a code which shall absolve ` = 
_ from the necessity of researches into the previous state of the law ; for legal 7 
ii and legal expressions cannot he severed from their roots i in the p ai ` 
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he words af a KE writer, codes are not meant i to EEN E d 
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~~ Inconelusion I have to thank Babu Chara Chunder Ghose, B.A., B.L. 

ps foe: his ready and cheerful assistance in the laborious task of preparing the 
F ge the press and also in compiling the table of cases which contains 

- references to contemporaneous reports. My acknowledgments are also 

due to Babu Bipinbehary Ghose, m.a., B.L., for preparing the index, whieh 

` has been not only enlarged but re-cast in a manner which, it is trusted, will 
se wir facilitate reference. ER 
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THE history of archaic institutions teaches us that the most Early 
niliar legal conception of our * YA last term ofa long 7 
B complicated series, having i s far away in the dim 
mi misty past. In other i D our present juridical ideas 
id not come to us in a day, but are the result and expression 
the accumulated experience of centuries. The old order, it is 
», changes, yielding place to the new, but it always leaves to its 5 
essor a large legacy of ideas and habits, which in their turn + ~ w- 
ome the nucleus of fresh acquisitions. All our institutions ares? eri | 
in a state of perpetual flux ; but they are transformed only « ~ 
insensible degrees. There is no abrupt or violent transition. 
one stage to another ; so that we can easily trace the descent 
sr ‘of our présent forms from the past which has left its — 
deeply engraved on every part of our moral and social - 
ic. In this, sense we are truly the heirs of all the ages, adding - = 
low and. P steps to our heritage as — dee E 
* Deeg =" w of the Ss we sweep into the younger SS 
¢ kb ef 
In brief, the law of exits. which prevails in the organic D be 
also regulates the growth of legal institutions. But evolu- SC KS: e 
1, it must be rememb red, is not an active agency. It is BC é 
la — dieses =~ 
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stant adaptation and re-adaptation, the growth of legal Reg 
being really due not to evolution but to the play and interaction of 
those subtle forces which are called into activity by changing social 
and economic conditions. Few persons would now venture to dise 
pute the truth of these propositions, but even a slight acquaintance 
with legal literature must satisfy us that it is only recently that we 
have passed out of the dreamland ðf jurisprudence. This fortu- 
nate result is due to the opening of “new lines of scientific and _ 
historical enquiry. We now walk by sight and not by faith. , 
Reason has taken the place of authority ~ and evidence has been 
substituted for tradition. In other words, we no longer construct 





theories out of our uninstructed c onsciousness y dnd wild specula- 

tions and rash assertions have given place to sober reasoning and è 
> careful observation. 

The historical The most noticeable feature in the intellectual history of our 
em generation is the rapidity with which the historic method I = 
grown into “favour. “ LE ee wanted to describe one of the most 
marked results,” says Bagehot, “ perhaps the most marked resu an 
\ of late thought, we should say that by it everything is made 
e = ` san antiquity. When in former times our ancestors thought 
— an antiquarian, they described him as occupied with coins a 
We medals and Druids’ stones. But now there are other reli 
— j indęed, all matter is become such. Man himself has to the € 



















p of science become an antiquity. She tries to read,. is beginnin & 
= - to read, knows she ought to read, in the fame wf each man d — 
— result of a whole history of all his life, and what he is and mak 
Eet him so, oe all his — of what they were and of what. m 
them so.” 4 


— We are indebted to this mental temper of the age fi 
science of historical and éomparative jurisprudence $ ee * 
— dissolved the mist which once — wë 
` history of ourinstitutions. Many def orl 
origin of law and society havey under Krapi. methiods a 
—— melted away into the chaos for : which they were more 7 
ee Tipe. But though we have ceased to believe in the * WW, 
and tl ne Boe ial contr: ict the orthodox x eresthof jane’ 
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must not forget that speculative errors which always die hard 

re capable of assuming a variety of subtle disguises. Hence many 

of us still find it difficult to believe that institutions which are so 

familiar in our day and which seem to be so simple in their structure 

were altegether unknown inthe days of our forefathers. And this 

inability to realise the condition of society in its infancy frequently 

tempts us to mistake resemblance for relationship and aceidental 

coincidences for analogies,and we are thus in danger even now 

of transferring to ancient law ideas which find a place in some 
of the latest improv ements in jurisprudence. 

I will ilfistrate the position by a very familiar instance, Error of 
speculation, 

The history of early institutions. shows that testamentary suc- 

cession: belongs toa much more advanced range of ideas than 

iving persons which were not unknown to primitive law, 








are among the slowest achievements of mature juris- 
fn the well-known Tagore case, however, we find that Gittand tes 
udge the late Mr. Justice Willes, speaking of the tes- su 





t power as a spontaneous development of the law of gifts 
inter vivos. The learned judge is reported to have said that the 
law of wills had grown up, so to speak, naturally from a law 
which furnished no analogy except that of gifts, and that a will, : 
though revocable by a testator in his lifetime, was, until revoca- 
tion, a continuous actof gift up to the moment of his death." 
I trast I shall not, be accused of unbecoming presumption if I 
venture to pomt Ot” ont, that gifts by will have not followed into 
general use in India or indeed in any country, the conveyance 
of property "inter vivos. I may also be permitted to observe 
that in Rome the testamentary power did not naturally grow 
out of the law of gifts, but was gradually moulded on a different 
type by a slow proeess of evolution. As was well said by 
— a a will was really the expression of a gift by the 
testator of operty it would merely be the expression of the 
bi of a man who tf deg nger any will to express regarding™ — e 
age ty which w was no to give. na the — 
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of the great Frenchman, alienation by. living persons and. testa 
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— The beet protection against the disposition to confound the 

earlier stages of legal thought with its maturity is to be found 
in what may be called the paleontology of legal sciencg. The 
old school of lawyers treated law as a subject which could be 
studied apart from the history of the human race. Natural reason 
was assumed to be the basis of all our institutions and the doctrine 
of evolution was still in the cloud-land of the future. The delu- 
sions whieh once clustered round the early history of law were 
due to this dominant idea, and were fostered by the study of law 
being divorced from the study of history. After a long and 
disastrous separation, law and history have now been joined 
together, and the union has been followed by the happiest results. 
We have now learnt that legal institutions are the record of the 
onward movements of society. They constitute successive chap- 
ters in the history of the progress of the human racë, and the 
student who follows its course with attention will find his path, 
‘as he pursues his pilgrimage, strewn with flowers.’ 

The early history of institutions carries us back to states of 
society far removed*from our own recalling, so to speak, the dead 
to life, warm and breathing. The pale and distant past comes 
= slowly into distinct outline. The fleshless bones begin to stir and we 

rise from the dry and red-stained chronicles of kings and warriors 
— | into the larger air of history properly so-called—the history 
=~ -of a nation’s economic and moral progress. As we watch the 
— long processes of time we are able to unravel the tangle which 
~ the record of social growth reveals, finding in the past history 
— En the race the old roots of a variety of modern beliefs, habits 
=m e customs. But the greatest service which has been rendered by 
~ historical criticism is the dissipation of some of the ‘illusions 
common to the whole human race, the idola tribus of Lord Baton. 
ed the words of Sir Frederick Pollock, ‘the historical method i is 
y to unlock ancient riddles, a solvent of apparent contra- 
: Belton: , a touchstone of sophistries, and a potent spell to exorcise 

= ~ those phantoms of superstition, sheeted now in the garb of reli- 
be — , now — is their audaeity) gd Gef 
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spirit of science itself, that do yet squeak and gibber in our 
streets. It is like the magie sword in Mr. George Meredith’s 
delightful tale whose power was to sever thoughts.” 
If therefore we wish to study law as a science, we must beging 
with its earlier history comparing the form of a legal idea or usage} 
at any given time with the earlier type out of which it grew, to- 
gether with the shape whichit assumes in advanced jurisprudence. 
The study of legal history thus pursued can never, I repeat, be 
either dull or useless, and the writings of Sir Henry Maine and Sir 
Frederick Pollock have invested the subject with a charm which 
ean be appreciated even by the dost careless reader. In such ` 
delightful company the student need not painfully walk to the 
shrine with peas in his shoes and a hairshirt on his back,—the fate 
of so many generations of students whose pilgrim steps were 
guided only by dull digests and equally dry abridgements and to 
whom Coke’s * gladsome light of Loge aay sco must have Come 
“a light that never was on sea or land.” 
[t is hardly necessary to point ont that legal antiquities ought tepit EE 
ties in India, 
to engage our special attention as [ndia offers a rich and varied field 
for such enquiries. The harvest has long been ripening for the - 
sickle, but as yet, to our reproach, the reapers are few in number 
and that wealth of materials which should be our pride is now onr 
lisgrace. Et seems that we have yet to learn that institutions do 
iot wear om theif sleeve the secret of their origin which can only 
be won by patient research and laborious induction. Of speculation 
‘there is no end, but I fear we make too little use of the historie 
“method, one of the chdicest gifts which we have.received from the 
EWest, where, as some of you may be aware, it has created a whole- 
some ferment in modern thought, dangerous only to decaying - 
‘beliefs and timeworn formalas. — — 
I trust L have said enough to make it unnecessary fat : — ne 
further on the-interest which attaches to the early history 
Tegal conceptions which we now see only in their maturity- 

















6 LAW OF MORTGAGE. 
8 
single juridical conception which may not be historically examined 


Origin and with advantage. A few words, therefore, on the origin and growth 
Paw of Securi- of the law of securities, the immediate subject of the pressni 
= - course of lectures will not, I trust, be thrown away. 

I have already alluded to the vast distance which separate: 






the crude forms of legal conceptions from their riper developments 

and I propose to illustrate the proposition by an examination of < 

system of law which, while it has powerfully affected in its maturity 

the institutions of the greater part of (lef vilised world, seems 

to be also the only system which posggsses a continuous history of 

Roman Law. this branch of jurisprudence. L allud@ to the Roman law, a ersten? 
which must always possess peculiar attractions for the student o 
comparative jurisprudence ; for there you may see legal concey 

. - tions in the rough as well as in their highest finish, the whole pro- 

cess of evolution unfolding itself as it were before our very eyes, by 

slow and almost imperceptible gradation. ‘* In the history of legal 


conceptions,” says Dr. Hunter, “the Roman law occu pigs al position 


: 


` of unique value. It forms a connecting link between the institu 
tions of our Aryan forefathers and the complex organisation of 
modern society. Its ancient records carry us back to the daw 
of civil jurisdiction, and, as we trace its course for more than 
_ thousand years, there is exhibited a panorama of legal develop 












= 2 ment such as ca t be matched in the history of the laws of an; 
other peo i 
: du an The evidence furnished by Hindu and Mohamedan law is les⸗ 
Law, authentic, and bas to be approached with greater caution. I hope, 
ER however, to be able to show that there are passages as well in our 
— own law as in the Mohamedan law, which fortify in a remarkable 
— ~ manner the conclusions suggested by an historical examination of 
= S the Roman system, passage which can only be explained on the, 
= N i hypothesis that a perfect security, a security which enables the 
= Creditor to recover his debi f the property, itself, thus effec 






— —— ing the primary purpose of a pledge, finds its place in every syste 
ot Geel _ only in its maturity. For the present, I shall confine myself to 
——_ the Roman law. > | wf 
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Now a mortgage may be defined for our present purpose to Morts tga 
be a right in rem, which enables- the person entitled to it to secure tems of 
the payment o f a pecuniary claim through the medinm of the pro- 

ert itself which is pledged to him. In most modern systems p 
W lagy this is effected by the mortgagor parting neither with his | 
possession nor his ownership even conditionally, but only with the 
right of sale which constitutes one of the elements of ownership. 

In this sense a mortgage may be described as a right in re alvend, 
enabling the m ee to satisfy his demand by the sale of the 
(property given to him security. The mortgagor continues 
‘in — of the S e and subject to the rights of the 
mortgagee remains also the owner, the mortgagee being only 
entitled in the event of default to insist upona sale of the pledge, 
when the title to the property is transferred tothe purchaser. But 
this form of security, although now common in civilized 
S jurisprudence, has only gradually grown out of certain older types, 
the his of which is plainly traceable in Roman law. 
In primitive Roman law a pledge or mortgage in the sense in In ae 
which I have used the word was altogether unknown, and wasonly "Zä 3 


very gradually evolved in three well-defined stages. The oldest con- 





















ception of a pledge seems to have been a forfeiture, and it appears that 






ression of ideas whichis 








the same root originally served for the ex 









were afterwards specialised as pledge, p 
Credit, as we all know, is the tardy growt 
primitive times a mere promise to pay, we m re it, counted a 
for very little. The borrower, therefore, had to give something in 
exchange for the loan to the creditor to be restored to the del 
on repayment of the debt. The transaction would be closed ff 
SP time being, and only a right to redeem would be left, in ECH 
* language, to the debtor. [mgs word the formula ‘no debt 
mortgage’ had no place in ancient law, as a promise to 8 

constituted no part of the t which merely involved the 

surrender by the debtor of his property as a gage to the creditor. 
| ‘lt the pledgor failed to fulfil his — the pledge was — 
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ee pe? In other words, he took the pledge for better or for worse in 
De pe payment of the debt. All this is consistent only with the notion 
* of a redeemable forfeit or provisional payment, the dominant con- 





ception in a primitive pledge. In modern law a pledge is viewed 
_in a very different aspect, being regarded merely in the light of a 
- collateral security. If the pledge is sold, the pledgor generally re- 
‘mains liable for the deficiency (if any) ; while in the case of a sur. 
— plus, the pledgee must restore it to the borrower. On the other hand 
the pledgor is not relieved from the payment of the debt if the pledge 
is lost by agcident, as a mort gage de nõt treate dhs a provisional satis- 
faction of the creditots claim. êTht idea that the debfr is under a 
promise to pay as well as the idea that he is entitled to the surplus 
very slowly disengage themselves by stress being more and more 
laid on the fact that the transaction betyeen the parties is only pro- 
visionally settled andgot closed for good. 

The progress from the primitive idea of a forfeiture to the 
nodern notion of a collateral security marks the Fi 
ancient and mature ch art In advanced™ystems of law 

rely creates tin vem enforceable by asale of the 
aditor by way of accessory security tc 
; andas Professor Holland points out the right 
en Le does not extend turther than is necessary for the sale of the pledge. 
2 E" But the power ich is now regarded as inherent in a. mort: 
ER EES was very slowly developed, and we must for the purpose o 
= ascertaining the gradual growth of this branch of law examine the 
= successive-strata of Roman jurisprudence in the same manner ir 
“which the geologist examines the successive layers of the crust o * 
ge earth. 
= Ps The oldest type of sarii known to d Romans wil at thy 
a Fiducia, which consisted in the formal transfer by the debto: 
e the ownership of his property.to the creditor. The transfe: 
Kë subject to then dition that the creditor ws 
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t e was the debtor liablé to forfeit his geg 
= * i r r valuable, on Eege) of the debt however peer nP at the 
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—— time, but he placed himself completely at the mercy of his 
ereditor, who might sell or otherwise alienate the property to a 
stranger, in which case the debtor had only the right to bring an = 
action for damages against the mortgagee. In this form of security — 
the borrower jncurred no personal liability. On the other hand 
the pledge, as I said just now, was absolutely forfeited on the 
non-payment of the money at the appointed time, although the 
value of the pledge might be — in excess of the debt due to the 
ereditor. 
But these were not dear drawbacks. There were certain 
kinds of property which could” not be transfefred by mancipation or 
ressio in jure the only modes by which a Fiducia could be created in 
Roman law, and this constituted a serious defect. A new mode of Pignus. 
giving security, therefore, eame into usein Rome. The Pignus by 
which the transaction was known was a tran#fer not of the owner- Transfer o 
ship but simply of the possession of the thing by the debtor to ` 
SE We erediter. In this form of security the debtor who retained his 
ownership Was no doubt protected against any fraud or dishonesty 
= on the part of the creditor, but the ereditor could only detain the 
pas property for the purpose of compelling satisfaction. He could No eS 
neither sell the pledge for the purpose of realising his dues — 
ape hecome the owner if the debt was not repaid. The pledgee 
Sees only put a pressure op the will of the pledgor who could 
D a get back the “property into his possession without dere his 
tn 
> engagement. 
SC The writings of Sir Henry Maine have made us familiar with Law of dis. : 
ei important part played by the law of distress in primitive society, — society. 
a UR remedy which gradually replaced the barbarous 
stom of reprisals. A probable legacy from early Aryan usages, 
t seems at one time to have been the almost universal method 
fe g satisfaction for all kinds of claims and was not confined, | 
pope e to the demands of the ne 
l on Ke tenant. Bates Sir ars Ee Maine a out this‘extra- snd in 
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the property and satisfy his claim, nor was the distress forfeited 
to him in satisfaction of his demand. The distrainer acquires 
the right of sale, but only very gradually, in the maturity of 
jurisprudence ; and we find that, even in so progressive a country 
as England, the power 


law, only towards the end of the seventeenth century.' 


of sale was engrafted on He" old cammon 


Let me here pause for i moment to point out that although A 
landlord in England may sell the distrained property for the satis- 
faction 





Of the rent due to him, (here is still a very large class of 


monlaw liens as they are called in English Je which are useful only as 
in English 


operating on the will of the debtor. These lienS give a person 
merely thé right to detain a thing, and however burdensome such 
detention may be, the creditor can never sell it and satisfy his 
claim. The Pignus in early Roman Law was analogous to a 


common law lien in modern English law, a primitive form of 
security which still lingers in a-system which has shown no mean 
capacity for expansion with the ever-growing wants of a progres- 
sive commercial country. And here-l may be permitted to state, 
even at the risk of being charged with wanderin 


subject of this discourse, that apart from the 


from the 
want of symmetry 
which is conspicuous by its absence, you will find in the juris- 


prudence of England many relics of early law, whiél have been 


conserved by the piety of English lawyers or their love of 





X The truth is English law is thickly strewn with E 





and as an English writer,’ not a lawyer, very. y says it 
reminds one of those outskirts of cities where yor cannot for a 
long time tell how the streets came to wind abotit in a capricious 


and serpentlike manner. The real explanation is that the streets 


were not laid out on any definite plan, ‘but simply grew up house by 
house on the devious tracks of old green lanes. It has been saic 
that Englishmen always proceed in making any changes by what 
is —— known as the rule of thumb. Practical inconvenience, 
and not : , appeals most strongly to them in such matters ; 
reason s roion why we í we find English law moored fast by « old 
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laries. Take the ease of these possessory liens. They cannot 

cept indirectly procure satisfaction for-the creditor, while they - —* 
frequently have the effect of crippling the debtor by depriving him 

of the means of discharging” the debt. But these liens which are 

20 unlike equitable charges denoting a higher range of legal ideas — 
belong to the oldest stratum of English law and can be turned into 
effective securities only by the action’of the Legislature, But up 





to the present time Parliament has interposed only for the relief of ~ 
landlords and innkeepers, the Statute of William "29 in 
favour of landlords being separated by an interval of early two 
hundred years from the Innkeepers Act of 1878. 


To return to the point from which I have digrtssed., In ste? Jeck 






Lé 
‘the Pignus the creditor, as he was not the owner, had no remedy 
against the property pledged to him if the debtor made a fraudulent 
transfer, and in the case of immoveable property the risk was so 
serious that land was seldom taken in Pignus. Thåeditor also — 
not sell thg property for the purpose of realising his money 
nor take the pledge in satisfaction of the debt. The Pignus had yet 
“another obvious drawback. The debtor might find it inconvenient 
or practicably impossible to part with the possession of his property 
r the e vg might be reluctant to burden himself with the 
ste of the pledge. And the question therefore of a more 
hod of giving veuricy soo forced itself upon the 
fe Roman lawyers who found what they wanted ready Hypotheca. 
fim the Greek Hypotheca. In this form of pledge 
hot part either with the possession or the ownership 
ft property. He simply agreed to hold his property as security — 
je the fulfilment of his en gement. The increasing requirements Internal in 
commerce and the Se ay extension of the Roman Empire led ing Rom da ` 
ne way, so to speak, to the naturalisation of the potheca. Ee, CG aw 
[said that the evolution of law is ri the growing 
ds of a progressive community, and we have here a — 
goo. Lamp of the operation of this —— 
— = | —— estates began to let out their for t 
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procedure of the Courts. 
hardest step, was taken by the Prætor Salvius, who allowed th 


=_= venience of this form of security led to its extension to all s 
i k Be of claims for the satisfaction of which the debtor agreed to pledgr 
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be made over to the landlord as in a Pignus, nor transferred | 
him as in a Fiducia which was limited only to certain descriptiot 
of property. A change in the law was therefore imperativel 
ċalled for, and it*was -effected by the exercise of the Pret 


rian jurisdiction which acted as a dissolvent on the frigid rule 


' the common law, enriching the jurisprudence of Rome wit 
variety of reforms under the semblance of moulding merely th 
The first step forwards, generally th ` 


validity of a pledge of his farming stock by the cultivator for th 
rent by a simple agreement to that effect. The tenant was no- 
obliged to part with the possession of his property, but th 
landlord was invested with a right in rem which enabled him t 
vindicate his possessory right to the pledge not only against th 
tenant but also against other persons by a process called th 
Interdictum Salvianum. This form of interdict, however, wa 
hemmed in by several limitations which were removed by anothe 
prætor of the name of Servius. And the Hypothee which wa 


originally regarded merely as a deferred or suspended pledg 


peculiarly appropriate in the case of contingent liabilities as rer ` 


pis 


due, for instance, from a lessee, soon grew into favour owing to i 
extreme simplicity. The next stêp was easy. The obvious cor- 


* 






his property without delivering possession of it to the creditor ; t 
pledgee being allowed to enforce his right to the pledge against t 
world at large in a form of action known as the Quasi-Servian a 
tion. But although the creditor was thus invested with a real al: 
` available against everybody, he did not yet possess a security in ot | 
` modernsense. As Sir William Markby points out in his Elemen € 
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Ube 





E K of Law, Roman jurisprudence was still dominated by the arch is 





` conception that a security could only operate on the will of tł 
SR L According to modern „notions, he ye 
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5 p to fulfil his zati put the credi AL 
2 elaim | ebe Geck and greatest det in the Last H 
improvement of the law was taken when the pledgee was invested 1 
‘with the right of sale. The Roman creditor was at first allowed At Ge We? 
T to exercise the right only when there was an express agreer dE E 
to that effect with the debtor; and the idea of reserving cull a 

power is said to have been borrowed from the practice of the State 
to sell lands pledged to the public treasury. In course of time a 
„power of sale was implied in every mortgage, and no special 
agreement was necessary. Indeed a power of sale soon came to 
be regarded as of the very essence of a pledge, and in later Roman — 
law even a positive agreement that the property in mortgag 
should not be sold could not absolutely prevent the creditor fron 
exercising the power. He had in such case only to give three 
successive notices instead of only one notice, which was all that 
= was necessary in other cases. . 
E In classical Roman jurispradence, the pledge was not forfeited Mate 
"to the creditor who had only the right of sale, the pledgor being "3 

entitled to the surplus, if any, while in case of a deficiency the 

pledgor remained personally liable. The duty of the pledgee with 

regard to the safe custody of the pledge was also limited to reason- 
= able care, the care which a pradent father of a family takes of his — 
property. If therefore the pledge was destroyed by accident the 
pp pledgor ës be called on to furnish another iy or repay the es? 
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of — security. In primitive law a geg as we saw, was 
regarded as a mere stake to be forfeited on default, but the Roman 
hb w, at the stage reached by us, has completely outgrown this 
archaic conception. A pledge was also regarded in ancient law as 
1 mode of compelling the debtor to falfil his engagement by put- _ 
— "` B® pressare on his will, a view which still lingers as we have — 
already seen as an obsolete survival in the common law liens of 
aglish law. But in the classical Roman law the debtor, who 
\ d to give his property in mortgage, was not obliged | either o 
r his ownership or bis possession to the creditor. Hei on] 
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>> ~~ could be made by 3. mere agreement without delivery of posses- 
= sion. In the words of “Gibbon the substantial pledge was refined 
into the invisible rightsof a Hypothec. | 

The fate of the Fiducia, the only form of security known to early 
Roman laws text deserves our attention. L have pointed out the 
J— stitcessive stages in the development of: Roman law— Fiduci 
sa, but it must not be imagined that with the 
— of a new type the older form altogether died out. Darwin 
taught us that in the vegetable as well as in the animal world 
n n inferior type does not immediately disappe: ir in the presence 
fa species better Adaptel to its environment. - Similarly, old 
asages and customs maintain a lingering existence for a long time, 
however certain their ultimate doom in the unequal straggle. 
n In later Roman law an agreement that on the deftulf of the debtor 
the pledge shed itself lapse to the creditor was not allowed. A 
constitution of the Emperor Constantine says: ““Since amongst 





































other hazardous contracts the hardship increases in particular of 
the condition as to the default of pledgors, we consider it meet to 
extinguish the same, and entirely to abolish for the future the 
remembrance thereof.”! It is generally thought that when the 
anciefit, forms of conveyance became obsolete the Fiducia fell out 
of use, but some German jurists are of opinion that it never 
“disappeared altogether from the Western Empire. But the con- 
troversy is of a.purely verbal character, as it is conceded that j in 
the classical period the creditor could not py using the form in 
question acquire any special advantage, and we find Gaius speaking 
of the Fiducia as being governed by the same rales as the Pignus. 


If, however, no bidder offered a reasonable price, the ereditor = 

might take an assignment of the pledge, but such assignment did 4 
not absolutely extinguish the debtor’s right of redemption. 

~~ Let me repeat the points which, [ trust, I have succeeded 
in establishing: The Fiducia in which the debtor conveys his + 

. property conditionally to the creditor is the earliest type of a | 

- security. The next in order of time is the Pignus in which the” 


debtor simply makes over possession of the pledge to the creditors 
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The law, however, is not yetafally developed. It - 

Ceive Its crowning distinction. the power of sale whic h Power of 
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honey evens against third persons without disturbing x 












“ot the pledgor betore his title is determined by í 
pledge, that purpose was undoubtedly now attained ini 
aw in a manner which may be said tO be al lLmost «pers 
rrowth of the Roman law ot pledge ‘thus divides ifself& 
Mlistinct stages— Fiducia, Pignus, and Hypotheca wi ne 
Da But hy] othecation with the rig ht to se Il the pledg 
» stem. Dor TÉ tire Kixvcketeag nur et the Pigg 
fhe r form of security remuins to be noticed in which th 
$ put into possession of the pledge in order that. he migt 
lebt out of the rents and profits. Such an agreemen 
s not permitted fo be made the means of obtaining ex 
est. If the mortgagee was in possession, his receipt 
illy set off against the debt, bnt there was a well-knoy 
naie of Antichresis in whic rth 


could retain the profits in lieu of interest. Someday 
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‘tgage known by the 1 
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@ mere lease, the lessee has ing only a subsidiary charge ¢ 


opinion that the Antichresiggwas not primarily.a pledg 


‘for the return of iz money, the transaction bearing tk 
jon to a pledge asthe be nefic ial lease in Anglo-Norms 
[9 a true mort; and not bein: æ unlike a Welsh — 

A though it fallen out of use, prevailed at one’ -~ 
gland. This 


e shall recur to it in the progress of these leetures. in India, 







Li 


sy pe of transaction is very common in Type oom 


t to mention that the debtor, before the pledge was » 
creditor, was not restrained from dealing with the PrO- Rights 
y way he thought proper, provided that the security ofp Zei Bledgor and: 


was not thereby impaired. A sale by the pledgee, 






issed the property to the purchaser free of" all incum 


sequently ereated by The pledgor. ltwould appear that j 
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property in Re could not, ba orertgaged a secon 
second mor@®age@ was not génerally allowed in seg d 
the plaf ce itself was either. mad@ over to L custody o 

Or was specially dedicated as ithe Fiducia as a CO 
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the prior mortgagee and thus atgquire de gelt af" 





This right of redemption was not confined to the wi 


dua 


Magee, as any sec ‘ured creditor mecht place himself ii "H 
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Gon of the first mortgagee by the payment or der" $ | pina 
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x R C G | vile ] 
chimed Je ep ‘unsecured creditor: “The principle of4® engagement 





We | a valuable 
law, however, by which a preference may, in certait' et uns l 
acuit is made of 


gained over an intermediate incumbrance, was not red 


I 
Roman lawyers, although the mortgagor himself was no“ attention of a 


secured or unsecured, which might be due to him. 

We have seen that only property which could Si longer than | 
by sw 2 or cessio in jure could be pledged in t eet will, I trust, 
wile 

Pignus. When the idea emerged in@Roman law that Ju u 

of a security was the right of sale, all these limitation th of the Roman 
carded, and the law allowed everything which might bffollow ed in our 
pledged as security. But property which could not be D moulded on the 
of alienation, could not obviously be the subject ypf the greater 
An usufructuary, however, could mortgage his right to® inconsiderable 
fruits, and in this sense the usufract might be given im® iking déviation, 
But priedial servitudes could not be given in security pntal systems to 
was of the essence of a pledge in the Roman law that Ges, Another 
should be able to sell it in satisfaction of his claim. an this place— 
might be giveg not only for the repayment of a deift ed by Roman 
forany other obligation which migh®end in a pecunia!¢/10dern systems 
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-e to the purchaser to indemnify him W case of evietionJe F 
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amount of his demand. but the privilege DT, eg 


to redeem withont paying to the mörtgagee all deb ER early history 


y of possession to the creditor was essent rt outhne of-one— 
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ze 
gage might also “be either general, thar IS ıt might meinde ine 
whole of the property; corporeal or incorporéal, which the debtor 
possessed at the time of the mortgage, or which he might subse- 
quently acquire ; or it might be special, that is, confined to some 
specific property. | 
In advanced Roman jurisprudence the classification of miort- Above classis- 


ation obsolete 


ges into Fiducia, Pignus and Hypotheca became «obsolete, hearer 
` woman juris- 


Between Pigats and Hypetheca there was no other difference prudence: 
than that of the name; and if, as some law¥ers think, the 


ePidici# retained its original designation, its incidents were not 


different. Securities:were now divided by Roman lawyers into three Three-fold 

Te ? ? eS d e l — PT. | division of 
Glasses :— Vol atary or conventional which might be created seenrities in 
Inter Roman 


gegen ev ) y ( : d 
Ké quest Conrentional 


= GSI dit F - sit FOTO * st} 
position. Legal or tacit mortgages constituted rocttimenedl 


appears to have 


a A securities. A legal mortgage was, as the name Legal mort- 

Sudder ewan Tar was Created me “Al à } d — Al if |: k gages, 

— nerély by operation of law. > Ip i 
udg i 
J e law attached to certain transactions a charge ° 
gagee under his i — = ae 
The decision Vë Property with the same incidents as if the 

e decis ; 
eed to give a security on such property. A legal Distinguished 
er, a LI 8 Se s i froin implied 
ver, must not be confounded with implied conven- conventional 


reasons given l r 
— donk > based upon the voluntary consent of the parties, OSs 

ut the ju 

J e P ctween the two being the same as that between à 

ground that 1 l ' 
"SS 78 a a implied contracts. Judicial liens formed the 
in th 

—— bei E in this classification. These liens were Judicia? liens. 
e ers of the Magistrate to compel obedience to his 


agors, as a 
ga5 ‘responded to the process ot attachment in our 


their own inte 


very different ə 
y state that the Roman pledgee was not bound Roman pled- 


— 17177 — of the Court for the sale of the pledge, —— 
eae absence of any agreement to the contrary, “°° 
SEET fected publicly in the presence of the debtor. 

aw, the exercise of the power of sale was hemmed Restrictions, 
Provisions for the protection of the mortgagor. 
d agreed as to be manner, time and other condi- 





in Bhowani C 





to decl 
SC? — Si the creditor was bound to act in accordance with 
would then agreement ; but, where the contract was silent the ` 


>See Note A at the end of this Lecture. 
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‘mortgagee, if in posse ession, was bound to give formal notice of 
— his intention to exercise his power of sale; if the mortgagee 


A i i i ——— 

— happened to be out of possession, he was bound to obtain a judicial 

e decree, and, after the lapse of two pears from either of these 
events, he was entitled to sell the property. > 


The short historical sketch of the Roman law of securities 
which has been presented to you, shows that a pledge, in early 
law, was regarded either as a gage or as a mode of compelling a 





obtaining material satisfaction out of the pledge. An examina- 





~ Power of sale 
- unknown in 
ee 





pur | ling "he baren to tu fil his 


should here state that the —* — J iew corns a valuable 
it is made of 


tion of all 






contribution on the subject in which a wide ci 


Lé sS various bodies of law to which I would invite thette 
those who wish to acquire a fuller knowledge of è early history 


| J na ace ` of se securities.’ 
e PS. ~ TI have dwelt on the Roman law perhaps o™ger oles 8 
Be should have done, but the importance of the slk will, I trust, 


of the most interesting systems of law. = 

The brief account which I have given yo! eof the Roman 
law will also serve as a rough sketch of the law llowed nour 
day in countries whose jurisprudence has been oulde _ the 
type of the civil law, and which constitute not cs the greater 
part of Europe including Scotland, but also a nenconsiderable 
Ke portion of America. There is, however, one Sting deviation, 
E WK „Creditor the creditor not being permitted in most Continé@l systems to 
2 ore exercise the power of sale except through judicial VT Another 
, _ Court. = departure from the civil law may also be noticed ° ; this place— 
ef moveables the hypothecation of moveables, although sanction °) _ Roman 
d Ceci is ree as a —— allowed i in any of the : 
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reluctant debtor to fulfil his obligation, and not as a means or 


Ps tion of other systems of law also suggests the conclusion that a, 





be a sufficient excuse for detaining you with a shoottline of-one ` 
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it 


And this brings me to some questions of the greatest im- Power of sale 
portance not only to the lawyer but also to the legislator. The tatervention 
wisdom of allowing the mortgagee to sell without the intervention Disadvantages 

of the Court, the CG CET "ef of hypothecation and the way a eg 

= in which they ĉan be best met, have given rise to serious contro- 
versy ; and although the Transfer of Property Act has set at rest 

the much debated question of the right of the mortgagee to sell 
except under judicial process, a few words on the previous state 








of the law in this country will not, I trust, be altogether out 
of place. I may add that the discussion is not wholly academic, 
because the topie still possesses a practical interest in cases not 
affected by the Transfer of Property Act, 1882. 
The question of the validity of a power of sale in this country Validity of 


f 
rs to have been, for the first time, raised before the late Gin Norse 


Sudder Dewanny Adalut of Calcutta in the year 1847, when the Ze of dia 
judges were unanimously of opinion that a sale by the mort- 
gagee under his power would not pass a valid title to the purchaser. 
The decision, has been criticised by Mr. Justice Macpherson in * 
Mhis work on Mortgages', and there is no doubt that some of the 
reasons given by the learned judges will not bear examination. 
Bat the judgment of the Court substantially rests upon the broad 
ground that it would be inexpedient to allow the mortgagee Phi gier ` 
in this cotntry to exercise the power. It is true that such a gageeto 
_ power has been found beneficial in England, but English mort- power i St 
a as a "ees, are perfectly competent to take care of — 
interests. In India, however, we’ have to deal with a 


te erent arder of men. The mass of nolatan in this Gef 
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proper. Fraud, itis to be feared, would frequently accompany 
the transfers, and the property fall into the hands of the mort- 
D ; gagee, or some of his connections even (as in this case it is alleged 
l the purchaser is the son-in-law of the mortgagee) at an inadequate 
price, leaving the lender at libarty still to pursue the borrower for 





Ae — the balance that may remain after the sale.” 

a ly i ; _ With reference to the argument that the exercise of the power 
e a of sale was not unfair to the debtor, the learned Judges observed : 
n — Ce “It is urged for the plaintiff that the public sale of the mort- 


- gagor’s property cannot be a disadvantageous mode of proceeding 
towards the latter ; that his property is sold to the highest bidder ; 
and that, ifa surplus remains, it belongs to himself. We have 












not to deal with abstract theories or bare possibilities, but with 
what experience and the principles of the regulations furnish us 

as our guides in the determination of a novel and unprecedented 
ease. In a case of execution of a decree of Court, the proclamation 

| SE of sale is an invitation to others interested to come and state their 
js za nd. ;, Claims. If no claim is preferred, the title of the purchaser may 
nay. ` = be considered a pretty fair one. If claims are preferred 
—— ey are summarily investigated, and, should they appear fraudu- 
lent, are rejected, and in this case, too, the purchaser may generally 
be considered in a good position, as few are willing to incur the 
= expense of a regular action on grounds already declared by a Court 
== Of Justice to be prima facie fraudulent. And yet with all the for- 
RE malities and securities of a transfer of real property by a sale made 
be a Court of Justice, how frequent are the complaints that the 
. Property has been sold at an inadequate price, how much more fre- 
SS, — would they be, had not this Court held that inadequacy of 

— a Si price, at a regularly conducted sale, forms no ground for its 
= ae reversal. p such be the case in such sales tke evils to be 
_ apprehended from permitting private individuals, to sell their 
Se debtor's property, i in satisfaction of their claim, must be tenfold. 
ae d > a E i ut few purchasers at a “fair price will be found, when, i in all 
CG. 27 "eribekiäbte a law-suit (as the order granting the review expresses 
eee to the purchase. ` The object 
t improvi mt. Wes — transfers of koogi 
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perty at an Inadequate price, the result of such a practice as that 
which the contract before us involves would be to render them | 
universal.” 
` 








It is true as it is frequently asserted that the utmost latitude Recommenda- 


tion of Indian 
ought to be given to the parties to contract in any manner they Law Commis- 


| ` oners th 
please, but freedom of contract, swe must not forget, wears a ver EN 


{i ant aspect according as it is allowed I ghh land- fo conducted 
r owner or the Indian and I am fortified in my view by by Court. — 


the recommendation of the Indian Law Commissioners, who pro- 
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peasant 


posed, in their sixth report, that a sale under a mortgage should in 


every case be conducted by the Court, a recommendation which Substantially d 
haé since been substantially accepted by the Indian Legislature.' Legislature. E 


Two learned Judges of the Calcutta High Court, however, re- Ruling in 
fused to follow the law laid down by the Sudder Dewanny Adalut in — 
Bhowani Charan Mitter’s case? The question was also discussed in — 
two cases in the Bombay High Court, in both of which the Court == 
recognised the validity of the power, but I do not think that any 


general rule can be extracted from either of these cases. In the 





















first case, Pitamber v. Vanamali,> the mortgage was in the Engilish Cases distin- 
form, the mortgagees being a J@int Stock Company with their — 
head office in London, and the Court in upholding the vali- 
dity of the power relied upon both these circumstances. In the 
other case, Jagjivan v. Shridhar* the Court expressly upheld 
the validity of the power on the ground that, although the land 

_ wås outside the Island of Bombay, both the parties to the tran- - 

) saction were residents of that city, and that the mortgage being 

SS SE the English form the parties must be taken to have contracted 

AAT SE? reference to the English law on the principle laid down by 















— he Supreme Court of Calcutta in the case of Bholanath Kundao 
: Ee they v. Ananda Prashad Roy5 I may also mention that... Stee: 
— hanumati v. Prem Chand Mr. Justice Jackson seems to E 


ve ex ress ad a doubt as to the soundness of the decision of the 
sudde ZS es vanny Adalut i in Bhowani Churan Mitter’s case, but it 
— to decide the question. : | 
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Ss 22 LAW OF MORTGAGE. 
— Sale without [ told you that in most Continental systems a sale without 
CEET judicial process is absolutely void. Article 2078 of the French l 
most continen- | e E e ` e 
tal systems. Code says :—“The creditor cannot in default of payment dis- 
a pose of the pledge, saving to him the power of procuring an 
order of the Court that such pledge shall continue with lien in 
— payment, and up to its due amount according to an estimate 
— made by competent persons, or that it shall be sold by auction. 
— — * Every clause which shall authorize the creditor to appro- 
— priate the pledge to himself, or to dispose thereof without the 
— abovementioned formalities, is void.” 
- Exercise of You will remember that the French Code, equally with the 
— power of Ro- d 


ther systems of law on the Continent, has been largely shaped by 
he Roman law ; and if the power which the Roman pledgee 
ossessed has not been retained in these systems, it may fairly be 
resumed that experience has shown that the exercise of the power 
s not suited to every condition of society. But for the peculiar 
r economic conditions under which land is owned in England, it 
= — may, indeed, fairly be doubted whether the system would have 
worked well even in that country. Be that, however, as it may, there 
be no doubt that it would be dangerous to trust the Indian 
oney-lender with a power which is so liable to abuse, and 
e Legislature, if I may venture to say so, has acted wisely in 
estricting the power of sale without the intervention of the 
‘ourt within the narrowest possible limits. If the question had 
been left to be dealt with by Anglo-Indian judges, the result would 
hardly have been so satisfactory. The reason is not far to seek. 
Apart from the inherent defects of all judge-made law in every 
country, there is a special danger in India of our law being 
gradually anglicised. The warning, I believe, was first given by 
Macaulay and has since been frequently repeated by his suecessors. 
But some of our judges still seem to think that the rules of 
justice and good conscience, which are to be their guide, can 
only be found in the English Chancery Reports, ‘the well of 
| equity undefiled.” Large masses of English law have conse- 
3 quently found their way into our system, a process of filtration x 
which is still going on and which can only be arrested by careful 
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I must now go back to the disadvantages of hypotheca- pes ee a 
tion and the methods by which different systems of law have tion. | 


* 





sought to obviate them. Hypothecation is no doubt the most con- 
venient and simpl 
serious drawback. It creates rights in property which are avail- 

able against the world at large, and in the absence of publicity a a i to 






mode of giving security, but it has one 


may band itself readily to fraud. This danger can be adequately 
guarded against only by a public system of registration of Registration of 
assurances, an 


assurances. The jurisprudence 6 of the greater part of the civilized adequate 


guard. 


~ world 15 based on the Roman law. But the hypothecation of pothecation 
moveables is not, as you bave heard, as a rule, allowed in modern besi 
Continental law, because it would open a wide door to fraud et Ee 

a and dishonesty, In England, it is now compulsory to register 
mortgages of chattels, and the concealment of such transactions Registration of 
has therefore been rendered impossible. But although there is — —— 


a law for the compulsory registration of securities affecting ern ba 


moveable property, there is none for the registration of mori- — 5 
gages of land. On the Continent, however, there is a general system and, <p 
of registration of liypothecations of land somewhat similar to the RE 
system in force in this country. But English land-owners have - a 
steadily refused to adopt the Continental practice, and a system English syai 
of conveyancing has grown up which cannot be regarded with ege? kee? 
unmixed complacency by anybody not to the manner born ; as it Irpcher: | 
cannot be denied that the English system of land transfer is pre- i 
eminently calculated to lend itself to fraud and disħonesty, and that k 
but for a highly cumbrous and expensive method of investigating 
titles it would have been long since improved ont of existence. d 

The subject of registration has conducted us to the question of heirs A * 
e priority of mortgages, on which I must say something before on on the Donte E 
close this lecture, which is intended as a general introduction. ser i — 


Se ent morgage s, as a „iue, rank in the order of patent 


ke 
























be Sir Henry Maine says: a man mor ‘gages NE 

he same pr — a number of creditors, in what order are ‘cite 
they to be — isfied ? The volume of rules by which all systems _ —— 

— is quite enormous, but where a public ee 3 

ge and land transfer has been — 
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some of the most famous and luxuriant branches of law show. 
tendency to dwindle and wither away under its shadow.”! In 
England owing to the absence of any system of registration, the 
subject of the priority of mortgages has been described by an 
eminent conveyancer as one “which will appear to some among 
the most interesting, and to others among the most repulsive 
of the branches of learning to which the attention of the property 
in Romanlaw [awyer is directed.”? In the Roman law the maxim “gui prior 


determined 


— of est tempore potior est jure "wus genel ally adopted as determin- 
D 


ing the order in which successive pledges were entitled to rank. 
Exceptions to There were, however, a certain number of exceptions Known as 


' the rule of “ac ; i 3 i ‘ ; 
prio rity. privileges which took precedence irrespectively of date. To this 
ivileged ek , ; : e 
oa class belonged the privilege enjoyed by the Treasuryfor publie dues 


and by the creditor who advanced money either to buy 
to preserve the property which was the subject of the pledge. The 
lien of a married woman on account of her claim for dower and 
the lien of the ward against his guardian were also privileged 
liens. But although the introduction of privileged liens detracted 
somewhat from the elegance and simplicity of the law regulating 
` the priority of incumbrances, there was nothing in the Roman law 
like the refinements and distinctions which make this branch of 

English law so complex and obscure. 

English law And this reminds me that it is time to add a few words 
— y å e : 3 
on the English law of d ien of which I propose in this 
— inaugural lecture to give only a brief historical outline. I need 
hardly point out that the English system has peculiar claims on 
F 3 the attention of the Indian student, not however entirely due to its 
5 -intrinsic merits. A good deal of the law relating to mortgages in 











-freely cited in our Courts as authorities. This practice has led, 
as I have already said, to the introduction of much law of very 
doubtful equity but of most undoubted subtlety, the only apology 
for which, if it may be said without disrespect, is to be found in 
the fluidity of our law, and, I may be permitted to add, the facility 
with which the work of consolidation ean be effected. 
Davidson's — tar” Cm: 
cing, 3rd Ed., Vol. TI, Pt. II, 70) 


this country is judge-made, and English cases and text-books arg 
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The early history of English mortgages is rather obscure. But e 

ere is very little doubt that the predominant idea was forfeiture, mortgages. 
the word gage, vadium in Latin, being derived from the same root na 
as wager and the Scotch wadset. Ifthe debtor did not keep his 
engagement, the creditor could call upon him to do so. But if the 
debtor was unable or unwilling to pay the debt, he merely for- 
feited the pledge, and this was all that could happen to him. It 
seems that, is in other systems of archaie law. delivery of possession Delivery of 
was essential to the creation of a valid mortgage, the profits of the Zeng 
land being enjoyed by the mortgagee in lieu of interest which 


wohibited from faking directly hy the 


hore. ree trom any suc l restraint, Jewish mort- 
brought with them into England a form of mortgage resembling ——— 
the hypothecation of the Roman law and it is instructive to; form Retro 


the- 
Fead i in the work of Professors Pollock and Maitland! how the cation H | 


the Christian mortgagee was 
The Jews, howey er, who were 










s 3 E Roman law, 
importation ot this form of security, which was so alien to the 


English law because it created a real right without delivery of 
possession, naturally led to the establishment of a system of 





registration of Jewish loans on mortgage. Many of us, I may add 

in passing, will be inclined to echo the regret expressed by the 

learned authors that the clumsy mortgage by way of conditional 

conveyance should still encumber the English law of the nineteenth 

eentary ; and it is certainly not a very wild conjecture that if 

the Jews had not been driven out from England a simpler method 

EST pledging land would have long since grown up in England. 

- It would seem that in Glanville’s time there were two kinds Two kinds of 

— of mortgage in use,—one known as the ricum radium, and the —— 
other as the mortuum radium. In the virum vadium the rents and 

profits of the land were applied from time to time in reduction 

the principal: whereas in the mortuum radium the rents were sforteun 






















SE, enjoyed by the ereditor until payment of the principal. This form irae 
Ty — mortgage was, however, regarded as usurious, usury in those 
vu: — merely lending money at interest whether exorbitant SE 
ot. It is very difficult to say when this form of mortgage ` E — 
Gi Wé the modern common law = enti — en pr ; 
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is altogether different from Glanville’s description of a mortuum 
vadium. `“ If a feoffment,” says Littleton, “be made upon such con- 
dition that if the feoffor pays to the feoffee, at a certain day, forty 
pounds of money, that then the feoffor may re-enter ; in this ease 
the feoffee is called tenant in mortgage, which is as much to say 

in French as mortgage, and in Latin mortuum radium. And it 
seemeth that the cause why it is called mortgage is, for that it 1s 
doubtful whether the feoffor will pay at the day limited such sum 

or not ; and if he doth not pay, then the land which is put in pledge 
upon condition for the payment of the money is taken from him 
forever, and so dead to him upon condition. And if he doth pay 
the money, then the pledge is dead as to the tenant.” Lord Coke 
follows Littleton in his account of the derivation of the word 
mortgage. But we must not forget that Coke lived in the days 

of fantastic derivations and of subtle manipulation of words 
which would now move the mirth of school boys but which 
constituted a notable feature in the dialectics of the school 
A men. Fisher, in his work on Mortgage, refers to a French 
_writer Lauriere, who tells us that this form of security was 
invented on account of the ecclesiastical jealousy of usury. As 


(SP "a Wei e RR: e 
; e — | 











S ary. the lending of money at interest was regarded as odious, usurers 
E pretended to buy their debtor’s estate with a right of repurchase 
a for a certain number of years, and it is said that the modern 
E mortgage owes its origin to this not very reputable practice.* 
> ‘gage. The suggestion is plausible ; but in face of the fact that this 
— form of mortgage was known in early Roman law as well as in 













Hindu law, in which there was no absolute prohibition of loans 
at interest, it cannot be accepted without considerable reserve. 





y teas the debtor to his creditor with a proviso that, on the repayment 
a * of the debt on a certain day the conveyance shall be void, or, 
| as is now generally the case, that the creditor shall reconvey 
the estate to the debtor. An English mortgage, therefore, 
resembles the Fiducia of the Roman law and our own mortgage 
by conditional sale, and i in early ans law the mortgage became 
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E Es 1 Eng- A modern English mortgage is a conveyance of land byg 
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, absolute according to the terms of the contract by the mere failure Sy conditional 
of the mortgagor to redeem within the stipulated period. And — Indian 
even now at common law a mortgage is merely a conditionai A mortgage at 
estate, and the conveyance becomes absolute immediately upon ee 


breach of the condition. 
But a time came when the common law doctrine of forfeiture Common law 


doctrine of 
began to be regarded as harsh and unjust. A mortgage, it was forfeiture re 


thought, was only a security for the debt ; and if the mortgagee E — 
received his money together with interest, he ought not to be 
allowed to become the absolute owner of the property in mort- 
gage to him, and we find in the old plays that “taking forfeit 
of the debtors land” was regarded as little less disgraceful 
than robbery.!t The church too must have viewed the practice Interference 


of the Court 
with = Se sentiment which is reflected in the lines so of Chancery in 


full of pathos in which Isabella appeals for’ mercy to Angelo. aa * 
Bat the common law of England with regard to conditional estates 
had then become ossified and inelastic. The Court of Chancery, 
however, which professed to represent the conscience of the King, 
came to the help of the mortgagor ‘seasoning justice with mercy.’ 
In the beginning the Chancellors interfered only when the default 
was due to accident or when there were special equitable grounds 
for relief. In the absence, however, of special circumstances call- 
ing for its interposition, the Court of Chancery was originally 
very slow to interfere? In course of time, however, though the 
precise period is somewhat doubtful, the Court assumed a general 
jurisdiction to relieve against forfeiture by reason of the non- Ke 
payment of the debt on the appointed day. Ittreated the breach Resisted by b 





F e common law 
of the condition in such cases as in the nature of a mere penalty Judges., 







accordingly gave relief against it. The action of the Court of s 


ancery was strenuously resisted by the common law judges of the d 
_ time, but after a keen and protracted struggle the Chancellors won 
the day. Jt is not certain when Courts of equity for the first time 3 


commenced giving relief to the mortgagor; but the right of the 

| ee to be restored to his property on payment of principal 

25 — and Fletcher's Night debtor with brabbling till the clock 

— also, Robert Greene’s Lon- ck’ when the pledge was forfeited. 
n — SS 2 Spence’s Equity, 599 to 601. 






























28 LAW OF MORTGAGE. ee 

S interest and costs seems to have been fully recognised in the ~ 

= Chief Justice reign of Charles I, although in the succeeding reign Chief Justice 

; Hale. e ! ` 
Hale thought the mortgagor’s equity of redemption had been j 
carried too far. The learned Judge said: “ By the growth of ` — 
equity on equity, the heart of the common law is eaten out and legal 

RK settlements are destroyed.” “In 14 Richard II the Parliament 

ae would not admit of redemption, but now there is another settled 

3 d course ; as far as the line is given, man will go; and if an hundred 

— years are given man will go so far, and we know not whither we 

a shall go. E equity of redemption is transferable from one to 

E another now, and yet at common law, if he that had the equity 

E made a feoffment or levied a fine he had extinguished his equity in 

CR law, and it hath gone far enough already. and we will go no 























farther than precedents in the matter of equity of redemption, which - 
hath too much favour already.” ! These words, spoken more than 
two hundred years ago, found an echo in the House of Lords only 
the other day, when the late Lord Bramwell, who may be said to 





pee have died with a protest on his lips against Equity and its works, 


> SSC said in the course of his speech: ‘ Whether it would not have 
Se ës been better to have held people to their bargains, and taught them 
ee by experience not to make unwise ones, rather than relieve them 


when they had done so, may be doubtful. We should have 

been spared the double condition of things, legal rights and 

equitable rights, and a system of documents which do not mean 
what they say. But the piety or love of fees of those who admin- 
istered equity has thought otherwise. And probably to undo 

this would be more costly and troublesome than to continue > 

it. * FP may observe in passing that the view thrown out by Lord 
Bramwell was also taken by their Lordships of the Privy Council in 
Pattabhiramier v. Vencatarow Naicken® where they say that what is 
known in the law of England as the equity of redemption depends 
n the doctrine established by the Courts of equity, that the time 

tipulated in the mortgage-deed is not the essence of the contract, : 

and their Lordships point out that in assuming to give relief to the ` j 

2 

a 

e 





ee o (1683) Roscarrick v. Barton, 1l Ca. in 3 Sali ve Marquess of Northampton, 
CS Char., 217. Gët (1892), A. C., 18. 
NS eee $ (1871) 13 M. I. A., 560. 
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mortgagor, the Courts in India had gone perilously near legislating.’ i 





from the old common law view of a mortgage with others based E 
upon the equitable conception of the transaction, notwithstanding — 
its form, as a mere security. The Chancellors, if I may use a — 


It is perfectly idle now to discuss the question whether Courts 
of equity ought to have originally interfered with the terms of the 
contract between the debtor and his creditor. But I am bound to 
say that the difficulty of giving a short statement of the English Distinction 
law of mortgage is considerably enhanced by the * double condition and vgl 
of things,” creating a vast difference between the form and the "shts 
substance of an English mortgage, which is still reflected in the 
distinction between legal and equitable rights. The truth is, the 
law of mortgage in England is not all of a piece but the result of 
two converging lines of descent ;—equity, which, looking to the 
substance and not to the mere form, treats a mortgage merely as 
a security ; and the common law in which the mortgagee is treated 
as the owner. The nature of the intricacy and difficulty created 
by this state of things may be gathered from the fact that Baron 
Parke, speaking of the mortgagor, says that he can be described 
only by saying that he is a mortgagor.* Lord Denman also is 
reported to have said that it is very dangerous to attempt to 
define the precise relation in which the mortgagor and mortgagee 
stand to each other in any other terms than those very words.’ 

It is true law and equity are now no longer separately SS 
administered in England, but many vestiges of the old system are administered 
imbedded in the English law, for though the law of mortgage has een dl 
been materially altered by the Court of Chancery, the old forms ths off ste 
and much of the old language have been retained including the *S" Ir 
distinction between legal and equitable estates. An eminent =- | 
English jurist, recently lost to legal science, says that nothing in 
England perishes, and the irregular contour of this branch-of the 
English law is due to the existence side by side of rules derived 








al expression, were not allowed a free hand but were obliged to 
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follow the analogies of the common law, and the innovations which 

they were gradually able to introduce betray the influence of the re- 

straint thus imposed upon them. In the course of these lectures, we ~ 
The maxim Shall come across many instances of this influence. I will give you 


"Where th en , 
— here only one or two illustrations. Many of you have no doubt 





equal, Sear heard of the maxim that where the equities are equal, the law shall 
k- S a of prevail, and the principle of what is called tacking is merely a corol- F 
corollary. lary from this maxim. The doctrine, as stated in Brace v. Duchess 





Doctrine of Marlborough,' is that if a third mortgag® buy in a first mortgage, 


x Dechen, of though it be pendente lite, pending a bill brought by the second 


Marlborough. 





mortgagee to redeem the first, yet the third mortgagee having obtain- 
ed the first mortgage, and having the law on his gide and equal 
equity, he shall thereby squeeze out the second mortgagee, and that 
although he has notice of the mesne incumbrance at the time of 
getting in the first. 

Now this rale, which is manifestly unjust because each mort- 
gagee ought in fairness to be paid according to his priority, 
would never have found acceptance in English law, but for the 
administration of law and equity as two different systems by two 
different sets of Courts. As observed by Lord Hardwicke, Courts 
of equity break in upon the common law when the necessity and 
conscience require, still they allow superior force and strength to 
a legal title to estates.* e 

You have also probably heard of another time-honoured 
maxim: He who seeks equity must do equity. The doctrine of 
consolidation of securities which till recently compelled an owner of 





b = Em the equity of redemption, if the mortgagor had separately mort- 
Ke gaged two properties to the same person to redeem both or none, 
was supposed to follow from this maxim. But in reality the doctrine 
was based on the superior virtue of the legal estate, and also 
on the notion that, as the mortgagor having forfeited his estate 
at law retained only a personal equity, the legal estate should 
not be taken away from the mortgagee except on such terms 
as the Court of Chancery thought just and fair. Speaking of 
` this and kindred doctrines Lord Blackburn says :—“ Some of the 
— acted on in the Courts of equity, in the kindred subject of 


Ge e —— (01728), 2P. Wms., 490. 2 (1754) Wortley Ve Birkhead, 2 Ves., Jil, Jie 








EARLY HISTORY OF SECURITIES. 3L 


tacking securities on the same property, are founded upon this, that 
a mortgage, after the time specified for redemption had expired, 
was an absolute estate, which no doubt it was at law, and that 
the equity of redemption was only a personal equity to take away 
the legal estate from him in whom it was vested, which perhaps it 
originally was. It would seem that now after for a very long time 
equitable estates have been treated and dealt with as to all other in- 
tents estates, any rules founded on the antiquated law ought to 
be no longer applicable, ag that cessante ratione cessare debet et lex; 
but some rules apparently founded on this antiquated law have 
been so uniformly and long acted upon that they must be treated 
as still bindi And the rule first laid down in Marsh v. Lee, 2 
Ventr., 337, that if there was a subsequent mortgagee (who, as 
the legal estate was in another, could only be a mortgagee of the 
equity of redemption), but whose claim being prior in time to that 
of a third mortgagee would be satisfied before that of the third 
mortgagee, yet if the third mortgagee acquired the legal estate 
even with fall knowledge of the existence of the second mortgage, 






he should be entitled to squeeze out the second mortgage. In Brace 
v. Duchess of Marlborough (2 P. Wms., 491, 492), in 1728, the 
Master of the Rolls thought the rale of equity was so settled, * not 
however without great appearance of hardship; for still it seems 
reasonable that each mortgagee should be paid according to his 
priority, and hard to leave a second mortgagee without remedy 
who might know when he lent his money, that the land was of 
_ sufficient value to pay the first mortgage and also his own ; to be 
` defeated of a just debt by a matter inter alios acta, a contrivance 
between the first mortgagee and the third, is great severity. "1 J 








i 
d 








a on the same property, should not be an abstruse 
in England, it is one of the ‘ most solemn mysteries’ 


Division, and what with the distinction between 
equitable estates, what again with the distinc- 
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 — "These are not the only doctrines of very questionable propriety —— of 
La wich we owe to the distinction between law and equity. The p pro 
E ard of mortgages, when the same person creates two or more — — 
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of the English law has attained a luxuriant growth which must be 
the despair of everybody who has not made it his special study. 
Every foreigner, I think, would agree with Lord Bramwell when, in : 
speaking of the separation between law and equity, he said: “I think ` 
that some twenty or thirty years hence, when the present generation 
SC of lawyers have ceased to exist and there is another one, it would 
| searcely be believed that such a state of things did exist in a civi- 
lized country. I do not say this for the purpose of finding fault 
| with that state of things which is now happily at an end, and 
S — which was brought about I dare say by persons who eg very 
= sincere desire to improve the jurisprudence of the country.” 

Now I would ask you to contrast the language of Lord 
Bramwell with that of Lord Redesdale in Shannon v. Bradstreet? 
Spenking of one of the greatest of English Judges of the last 
century and his tendency to look at the substance and not at 











the mere form of things, Lord Redesdale said: “ Lord Mansfield 
had in his mind prejudices derived from his familiarity with the 

= Seotch law, where law and equity are administered in the same 
S Courts, and where the distinction between them which subsists 
= with us is not known ; and there are many things in his decisions 
which show that his mind had received a tinge on that subject 


pet: ; not quite consistent with the constitution of ee 
— E in the administration of justice. It is a most important par 


e SEN that constitution that the jurisdictions of the Courts of law and 
= = E; equity should be kept perfectly distinct ; nothing contributes more 
Eo Be, to the due administration of justice, and, though they act in a 

e Zë e S great degree by the same rules, yet they act in a different manner, 
Ee and their modes of affording relief are different.” 
= Yon would probably be curious to know the particular fail- 
Tiad Lord Mansfield, which drew forth these disparaging remarks, — 
and yon would no doubt be surprised to hear that the distinguished ` 

judge's offence consisted simply in his refusal to treat the — — 
K- ! as an assignee and therefore liable to the lessor on 


e | > Lord Mansfield — that véi was an : affro re 
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EARLY HISTORY OF SECURITIES. hed 
‘common sense’ to say that the real owner was not the mortgagor, 
but the mortgagee who had gotonly a security on the land.' The 
learned judge appears also to have been guilty of the heresy of 
saying that a mortgage was a mere charge upon the land, and 
that ` whatever would give the money would carry the estate in the 
land along with it for every purpose.” His orthodox successor, 
however, Lord Kenyon, ‘ that stickler for antiquity,” had no hesita- 
tion in overruling his predecessor's decisions. 

Lawyers as a class are supposed to be conservative, and 
English lawyers have certainly never been distinguished by an 
excessive zeal for law reform, but even the minds of lawyers must 

X he slowly widened with the process of the suns. \And hence we 
find Lord Bramwell speaking in sach caustic terms of the dual 
system which was so dear to Lord Redesdale and the lawyers of 
his generation, who “ shook their heads at Murray as a wit.’ 

[ should mention that the equity of redemption was treated Equity of 
by the Court of Chancery consistently with its doctrine that a mort- trea tsar = 


? ht. but ` h the Court of 
gage is a mere security, not as a mere right, but as an estate in the Chancery as 


land which might be devised, granted or otherwise alienated by (7° ™ 

the mortgagor subject, of course, to the rights of the mortgagee. 

The persons in whose favour any interest was created by the mort- 

gagor in the mortgaged estate were also held entitled to the same 

equity of redemption as the mortgagor subject to the rights of those 

who were entitled to priority. This was only a logical result of the 

recognition in the mortgagor of the equity of redemption, for 

it would have been perfectly idle to give the right to redeem as 

well as the right to alienate to the mortgagor without giving the 

alienee also the right to redeem. 
— We have seen how Courts of equity relieved the mortgagor Rights of 
` against the penalty of forfeiture, but while securing the benefit of — 

-redemption to the mortgagor, they allowed the mortgagee on the Fé 
z KR other hand the right to foreclose his mortgage in default of pay- S 
i 5a ment. At any time after the estate had been forfeited at law, the a 
eg could call upon the mortgagor either to redeem or in SCH 
‘a -default to be forever — from EE the property. I 
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purpose to give you an account of the procedure in an action on 



















mortgage in England in the concluding lecture, and will he 

draw your attention only to the remedies of an English mortgage 

in default of payment by the debtor. . 
Remedies = : A mortgagee has not only the right to foreclose, but he ma 
bepursued proceed to enforce at the same moment all the remedies to which 
eoneurrently. Ge —— 

e "` according to the nature of his security, he may be entitled ; an 
since the fusion of law and equity under the Judicature Acts 1 
may be done in one and the same action. I ought to explain that 
after the mortgage has been forfeited by reason of non-payment 0 
principal or interest, the mortgagee who 1s regarded as the abs 
lute owner of the estate at law, is entitled to enter upon possession 
but equity will compel him to account for every farthing of th 

estate, if the mortgagor 





rents and profits realized by him out of the 
seeks to redeem. 


PL, ee ge ee Je 





Ba, Vogt of This multiplicity of remedies is available to the mortgagee 
EK: because he has the legal title with which the Courts of equity 
never directly professed to interfere. | E 

; A of mort- By foreclosure the mortgagee becomes the absolute owner of 
very rarely * the property, and Courts of equity in En gland very rarely allowed 
ug E a sale of the mortgaged property, but in recent years ample powers 

S en SA have been given by Statute to direct sales instead of foreclosure. 
S S by Sta ong to But even before the Court assumed a general jurisdiction to decree 
— sales, mortgages frequently contained a power of sale by the 













pa mortgagee in the event of non-payment of the mortgage-debt. 
= Power of sale This power of sale is capable of being exercised without resort 


= maybe —— * we 
R bé d E Za ou D) e $ EN e 4 | , . e . 1 . 
` uk zout Ing to the Court, and may now be said to be inheren 


` Comt, ne modern English idea of a mortgage. I may note in passing that 


eg t Ch 7 ; 
—— modern Eng- itis curious to contrast the doubts which were felt by Lord Eldon as = 





fish idea of Legi that 
Ke — its validity with the recent declaration of the Legislature that 
henceforth it shall be implied in all mortgages by deed ; bot — 
Josure 18 


although sales take place more frequently now, forec 
still a common method of working out the ri ghts of mortgagees — 
ee in England. e dëse ` 
Decree for ze. I may, however, be permitted to offerve that in complicated ` 
a See) eo cases the rights of the parties can be adequately protected only by = — 


ke 


e es Le? decree for sale ; foreclosure being both a cumbrous and Ze — 
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` gmethod of procedure. When the Transfer of Property Act was — re mg 


under consideration, it was proposed in this country to do away —— 
with foreclosure altogether, and to give the mortgagee only the —— 
right to realize his security by a sale of the pledge. But it was Act was under 


thought by the then Law Member of the Governor-General’s —— 
‘ouncil that the amount of simplicity which would be thus 

gained would not justify the amount of disturbance which would 

be created by such a change in the law.' I, however, venture — 
ecree for 


to doubt whether the slight disturbance which would have been sale over that 
of foreclosure. 






created by sach a law would have been too dear a price to pay 
for the elegance and simplicity which the measure would have 
given us. At any rate the gain tothe community would have been 
sufficient compensation for any possible disturbance. The right 
of a mortgagee to foreclose, we should remember, naturally grew in 
England out of the form of an English mortgage, which consists 
of a transfer of ownership, accompanied by a condition for re- 
transfer upon due payment of the debt, probably the rudest 
method, as Professor Holland points out, in which security can 
be $ given for the fulfilment of an engagement. In many of the 
States of America, as well as in Ireland, sale is regarded as the per m 





most appro- 
wi ee, e : ` e itta reme 
most appropriate remedy on a mortgage. The same practice is priate rer = 
followed in countries which have adopted the Roman law as the many states of 
America, and 
basis of their jurisprudence. In English law, however, the more in countries 


adopting the ` 
cumbrous mode of proceeding has stood its ground down to the Roman law as 


present day, but the assertion may be hazarded without rashness, their POMO 
that foreclosure with its successive periods of redemption, ita toner e 
liability to be re-opened, and the manifest inadequacy of the CS 
remedy in complicated cases, is doomed even in England, a 
country the jurisprudence of which sometimes reminds the lawyer 
of the words, uttered half in playfulness, balf in earnest, in which $ — 
Mathew Arnold speaks of his beloved University of Oxford. — 
It only remains for me to say a few words on what is Sclicitudeof 
sometimes called the paternal jurisdiction of the Court of Chan- equi = 
cery with regard to m es. Equity, not content with giving gagor a gaimst ` ` 
the mortgagor the right OF redemption or even with laying down pro providence, — 
the rule that such — cannot by en? —— gd ortos — 
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be limited either as regards the time for redemption or the 
persons entitled to exercise it, has attempted to protect the mort- 
gagor against his own improvidence in various other ways. The 
subject is too large to be adequately discussed here. I may, 
however, make a few remarks, reserving the rest of what I have 
to say for another lecture. 

The meaning It is said that the right of redemption may not be made 


af the rule 


— right of even by express agreement more burdensome to the debtor thaw 
emption — * 

maynotbe the original debt, except so far as additional interest and expenses 
made more y . 3 

bardensome, may be payable by reason of the debt not having been paid 
even by agree- $ à E * ef : 

ment, than the at the appointed time. The true meaning of this rule is even 
original debt, e e e 

Bitter op 7 Oe in England a matter of controversy. But whatever may be 


controversy. 





its true import like some other rules of equity, although you cannot 

Bule canbe infringe it, you may, by the exercise of a little ingenuity, evade it. 

easily evaded. 33 s y ; | — 
For instance, the benevolent rule prohibiting an increased rate in 
case interest is not punctually paid, is seldom called into play simply 
because the mortgagor always agrees to pay the higher rate of in- 
terest with a proviso that, in case of punctual payment, a lower 
rate will be accepted. Again, one is rather startled to hear that 


A mortgages 2 professional man in England as a solicitor, surveyor or au 


— — toneer, for instance, if he happens to be a mortgagee, is not enti- 
in England not 


in England not tled to charge for professional services in relation to the mortgaged 
charge property. It does not also seem to be reasonable to refuse all 
services in ré allowance for personal care or trouble to a mortgagee In possession 








lation to mort- ip, Oe * 
gaged pro- ` who has been very properly described as a bailiff without a salary, 





Accountable to the mortgagor but not paid by him. It is not very 
F clear on what foundation the disability of the mortgagee rests, nor 
hia ae is it easy to understand how it is likely to benefit the mortgagor. 
— = KEN If a professional man is not paid for his trouble, he will certainly 
ee è = engage another gentleman to do the work, and the last state of the 
E mortgagor might be worse than the first. Similarly, the mort- 
geen gagee who takes possession will employ somebody else to collect 
ae the rents for him and will charge the mortgagor with a salary or æ 
— commission. But, apart from the practical inutility of any such ` 
a — rule, what is the basis on which it is founded ? It is sometimes said 
Ta ei -ił is founded on the usury laws and at other times that it is founded 
Be on the protection given to persons acting under undue influence or 
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fraud ; but usury laws have no longer any place in the statute book, 
and there is no presumption at least in England at the present day 
that mortgagors are peculiarly liable to be imposed upon. The old 
rule, however, still remains as a survival though it is in a fair way Rule ina fair 
e e o a ; a way of being 
of being abolished. For instance, it is no longer true that there abolished. 
can be no agreement by the mortgagor that the mortgaged property 
shall be security for a larger amount than the actual loan, but a 
stipulation for a commission for receiving the rents would still be 
treated as void. The mortgagee’s Legal Costs Act, 1895, however, 
foreshadows the impending fate of many of these benevolent rules 
which can almost always be evaded by a little ingenuity and skill 
and which are therefore only so many traps for the unwary. 
I speak with diffidence, but the hypothesis does not seem to be Protection 
d | _ afforded by 
untenable that the benevolent protection afforded by the Court of Court of Chan- 
ë cery to mort- 


Chancery to the mortgagor is a relic of the old horror of usury gagor proba- 


` e e ~ . bly arelic of 
which was so common at one time not only in Europe but also in the old horror 


the East. English equity, as we all know, is a fabric of many ng hor 
webs, and sume threads drawn from the canon law are discernible 
in its texture. We must remember that jurisprudence like other 
Whuman institutions is stadded with survivals, and the rules of 
equity which grew up in past ages are often entangled with 
obsolete economical theories. O 
inhe 


fo 

















AE acquired become a part of ourselves stif 


ommon and more difficy ak the 
Sir Henry Maine,' very truly says :-—* KR 
seems to me that the half-conscious repulsions which men feel to | 
doctrines which they do not deny, might often be examined with O 
more profit than is usually supposed. They will sometimes be 
found to be the reflection of an older order of ideas. Much of 
moral opinion is no doubt in advance of law, for it is the fruit of 
religious or philosophical theories having a different origin from 
law and not yet incorporated with it. But a good deal of it 
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E the taking of usurious interest is not thought to be respectable, 
E and our Courts of equity have evidently great difficulty in bringing 
S z themselves to a complete recognition of the new principle.” 
eo — 
E 
— NOTE A. 
Er j * s $ 
` Classification The following diagram, together with the explanatory notes, 

S E: inRomənlaw. taken mainly from Colquhoun’s Civil Law, will clearly explain 
Da 
— the classification of mortgages in Roman law. 
— PIGNUS, 
— | l EON Pee S 

— Generale. Speciale. Pignus Privile- Pignus 

— giatum. Simplex. 


Qualificatum. 


ake 


E t oi Voluntarium. Necessarium. 
Eo | | | p 
Judiciale. 

i The pignus voluntarium (voluntary pledge) is a constituted 
TAM KE contract depositum hominis, whether by the debtor himself, or by 
E i me _ another on his behalf, or by last will; but the necessarium (neces- 
3 J = sary) is the natural result of law or effected Juris dispositione = 
= the voluntary is subdivided into conventionale and testamentarium, 
and both may be express or tacit. 

The pignus conventionale expressum (conventional and express) 
is founded on a contractus piynoratitius in pledges, or pactum 
E in cases of hypothecation, and is constituted by the 
debtor declaring in express words that he grants a real charge 

_ upon a thing as a security for a debt incurred. The pignus taci- 
Bän (tacit) arises in the presumption of a transaction, or from the 
= Les cation resulting out of a special contract, such as signing the 


Ek es We cumer ap — over the — or —— the possession of an 
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$ he will acquire a tacit testamentary pignoratitian claim upon the 
estate itself. 

The pignus necessarium (necessary) is Pé SE into (1) 
= legale (legal or understood), or that which the law necessarily 
implies, so that there is no necessity for bargaining for it expressly ; 
neither will a bargain, to the contrary, be of avail, on which 
= account it is said to be understood, and is therefore also called a 
tacit pledge; and into (2) prvtorium (prztorian or judicial), 
otherwise termed judiciale, or that claim which the Judge assigns 
to one upon the oods of another for his security." 





Colquhoun’s Civil Law, $$ 1466, 1467. 

















































LECTURE IL. 


Hixpu axo Manovuwepan Law or MORTGAGE. 


| I xow come to the Hindu law of securities —a branch of 
our law, which, I venture to think, may be placed by the side of 
the most advanced systems of jurisprudence. 

An accomplished lawyer, whose memory will be always dear 
to Sanskrit learning, in speaking of our law of bailments, has said : 
“ Tt is pleasing to remark the similarity, or rather identity, of those 
conclusions, which pure unbiased reason in all ages and nations 
= seldom fails to draw, in such judicial inquiries as are not fettered 
WE — and manacled by positive institution ; and although the rules of the 
E pundits concerning succession to property, the punishment of offences, 
PEE. — and the ceremonies of religion are widely different from ours, yet, 
in the great system of contracts, and the common intercourse 

between man and man, the Booter of the Zndians and the 
Digest of the Romans are by no means dissimilar.” t The law, 
however, which moved the admiration of Sir William Jones 
ceased, in one sense, to be living law, and must be sought 
at the present day, not in our books of reports, but in the texts 
of our sages, and in the writings of the successive juris-consults 
by whom Hindu law was gradually moulded into system. It is to 
E this law, the truly indigenous system of the country, that I propose 
i: An N + to ell your attention in the present lecture. 
i : : be SC must, however, warn you at the outset that it is by no 
— = ia ` e 1s Ke. to thread one’s way through the labyrinth of conflict- 
GC ts in which the law is sometimes involved. I intend to 
— E myself only to some of the broader features of this branch 
of Hindu jurisprudence. But even with this limitation, I cannot 
tain egreo of distrust i in the soundness of my con- 


J— 








» = = ~ OP 
ee Or: C P eee ee ZE ETO 
l E S 
a ‘ 
` "Mt. ` fk" ` WEN, 


nthe I vo Bale hi Sir William Jones, p. 114 








HINDU AND MAHOMMEDAN LAW OF MORTGAGE. 41 
elusions,—a distrust, I may venture to say without presumption, 
perhaps, inseparable from the nature of the inquiry upou which 
we are now engaged. 

I have said that the authorities upon which our conclu- 






sions must mainly rest, are not unfrequently conflicting. The 
key to this conflict is to be sought in the fact that we have to 





trust to texts which, although sometimes placed side by side, 
are of various antiquity,—a circumstance which must be carefully 


borne in mind by the student of Hinda law. Whatever uth Ur s 


may be in the reproact 








race, even the most careless 


the charge must be rece! 


. Hindu 








law is, no doubt, archaic, but there are portions of it which t 

furnish unmistakable evidence of maturity. A not very friendly Gradual modi- $ 

F fication of an 

eritic has said: “There is if trath but little doubt that, until primitive no- K 
tions in Hindu 


education began to cause the Natives of India to absorb Western taw. 





ideas for themselves, the influence of the English rather retarded 
than hastened the mental development of the race. There are | 
several departments of thought in which a slow modification of ` 
primitive notions and consequent alteration of practice max be 
seen to have been proceeding betore we entered the country ; 
but the signs of such change are exceptionally clear in juris- 
prudence, so far, that is to say, as Hindu jurisprudence has been 
„codified. Hindu law is, theoretically, contained in Manu, but it 





is practically collected from the writings of the jurists who have 








. d 
commented on him, and on one another, ! 


In examining Hindu law, we must, I repeat, carefully distin- e 
guish the rudimentary stages ot legal thought from its maturity ; * es 
and it is because this has not aiways been done, that Hindu law — 


has attracted to itself a cloud of undeserved prejudice. It may be 
said that it is not always possible to obtain direct evidence of the 
relative antiquity of the texts of Hindu law ; but in this, as in 
other instances, a knowledge of the history of law as disclosed in 
various archaic systems will greatly assist us in “ unravelling 
Athe — skein ” of Re. resi b —— Jr aper? 











1 Maine’s Village Gomm p- 46. 
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must remind you is to the lawyer what comparative grammar 


Relation of ` 18 to the philologist ; and if the results yielded by philology are 
Hindu law to Ke — La ` 
comparstiee More certain, it is only because its inductions are founded upon a 


jurisprodegcee. 









wider basis. The conjecture, however, may be hazarded withont 
ashness or presumption, that Hindu law will, at no distant date, 
render the same service to jurisprudence that Sanskrit has already 
done to the sister science of philology. 

In illustration of this view, I may refer to a question con- 
nected with the Hindu law of securities which has provoked no 
little conflict of opinion. 

We saw that in Roman law a pledge was originally required 
to be accompanied by possession, and that it was only very 
gradually that hypothecation found a place in the jurisprudence 
of Rome. I propose to show you that a similar process of evolu- 
tion may be noticed in Hindu law inwhich a pledge was originally 
known as obt, signifying bailment, while bundhak, the word now 
in familiar use among Hindus like lien in the English law, im- 
ports merely a tie or nexus. There is, as every lawyer knows, a 

reat deal ina name; and the change from adhi to bundhak 
marks the progress from a pledge with possession to a pledge not 
followed by delivery or in other words hypothecation. 

In the case of S:b Chunder Ghose v. Russick Chunder Neoghy,' 
the question, whether a pledge, unaccompanied by possession, was 

valid according to Hindu law, was solemnly debated in the late 

Supreme Court of Calcutta. Conflicting texts were cited in the 

E — argument. The plaintiff relied upon the text of Vrihaspati,—* Of 
SÉ = eager ina him who does not enjoy a pledge, nor possess it, nor claim it on 
KK u pledge. .vidence, the written contract for that pledge is nugatory, like a 
— bond when the debtor and witnesses have deceased.”* The defend- 
: ant relied upon the text of Yajnavalkya: “ By the acceptance 
or actual possession of a pledge the validity of the contract is 
maintained.” ë Reference was also made to Vyasa who says: 

A “ Pledges are declared to be of two sorts, immoveable and moveable, 
and both are valid when there is actual enjoyment, and not other- 
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2 1 (1842) Falt., p. 36. © Colébrooke’s Digest, Vol. I, p 161. 
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wise.” ! The judges were divided in opinion ; but the majority of 
the Court held that thatever might have been the case in early times, 
the later Hindu law clearly recognised the validity of a pledge, 
although unaccompanied by possession; and they relied as well upon 
some of the written texts of Hinda law as upon the general usage 
of the country. the overshadowing claims of which are acknow- 
ledged by every Hindu lawyer. One learned judge, Mr. Justice 
Grant, however, was of a different opinion, and I shall presently 
eall your attention to the reasons given by him in his judgment 
asa striking illustration of the delusions which had at one time 
erystallized round the so-called “ law of nature ; ” but, before I do 
so, I must enter npon a discussion, which may perhaps at first sight — 





D e 3 

seem to be somewhat ont of place here, but which a closer exami- e? 
nation will, I trust, show to be relevant. I allude to the important E 
part played by tradition or delivery of possession in early law. — 
e — 

lt seems that in the rudimentary stages of legal thought Be 

> gö e 3 — 

there was no distinction between a contract and a convevance. — 


Sir Henry Maine has shown that, in the Roman law, contracts, as 
well as transfers, were originally known by the same name, and 
were accompanied by the same formalities. In course of time, 
however, the notion of a contract disengages itself from the 
notion of a conveyance, and then we have the well-known distinc- _ an | 
tion between “real” and “personal” rights? A “real right, Dr 
or, jus in rem, is, as you are aware, a right availing agains 
the world at large; while a "personal right,” or, jus ad rem 
is a right availing only against some determinate person o 
persons. Take the case of an executory contract of sale. If A 
agrees to sell his land to B, B acquires a personal right against A 
to compel him to fulfil his contract ; or if that is impossible, B can 
compel A to compensate him for the breach. But B would, gener- Wee 
ally speaking, not be able to recover the land from third persons = 
who might withhold it from him, the right of B being a mer 
personal right, arising ont of an agreement. But if A, in ët 
suance of the contract, conveys the land to B, B is said to —— 
a real right, which eege — person 


a Colebrooke’s Digest. Vol. I, p. 205, 
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ancient law there could be no valid conveyance of land, unless the 
transaction was accompanied by tradition or delivery. Possession 
ihe acquisition was, therefore, an essential element in the acquisition of a real 
afa real right. right, “The acquisition of possession,” says Mr. Justice Markby, 

“has in all systems of law, European and Oriental, been always 
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treated as a most important element in the acquisition of title. 


ig 


ZN d? 


Under the Roman law, it was absolutely essential, —traditionbus 


$ SR 
as 


Ke et usucapionibus nonn udis pactionbus rerum dominia transferun- 
a tur,—and this is what a Roman lawyer considered as the natural 
| by which he meant the universal mode of acquiring property. 
The same notion prevailed, and still prevails to a greater or less 
extent, in every country in Europe. The French Code recognizes 
KR it papito ally 1 in the phrase g enjuit de meubles la possession vant 
titre.’ The necessity in some cases of delivery of possession in 
order to complete title is also, as is well known, recognized by the 
Mahommedan law ; and there is no ground for saying, as far as I 
can see, that its effect i is ignored by the Hindu law. On the con- 
trary, I imagine, the title of a purchaser from a person who is not 
the true owner, which, under certain circumstances, /s, or certainly 
was, recognized by the Hindu law depended entirely on possession." 
In the Mitakshara, Chapter IIL, §§ A to 6 of the portion contained 
in the work of W. H. Macnaghten, there is a very elaborate diseus- 
sion on possession ; and in section 6 there occurs this passage: *“ It 
has been shewn that possession, when accompanied by a title, is 
evidence of right; but lest it should be supposed that a title 
without possession affords equal proof, it is declared, * where there 
is not the least possession, there the title is not weighty.’ Sach is 
| Ze intent. With whatsoever title there is not the least occupancy, 
1 that title there is no sufficient weight.” These passages seem 
a tome to shew that, even in Hindu law, by obtaining possession 
not only obtained enjoyment under his title, but that he 


rough a ceremony which in some cases was highly ettica- 
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The large space filled by seisin in the history of English law is A 
probably known to many of you, and I will only remind you 
that tradition was originally essential to the transfer of property 
‘ whether it was a pig’s ham or a manor, as there was no distinction 
in those days between real and personal- property. It is true that 
it is no longer necessary to go through the formality of delivery 








of seisin in many transactions at the present day : but it still 
survives in the case of feoffments and also it seems in the case of * 
gifts of moveable properties in the English system. — 


Various explanations have been suggested of the origin of Se 
this rule. But whatever might be the origin, there can be | 
very little doubt that it was retained in almost every systenr S 
of law, becanse it served a useful purpose. As a conveyance p ; 
transferred a real right, it was very desirable that it should = 


take place openly, and change of possession was, perhaps, best 
caleulated to accomplish this object. The inconvenience of the 
proceeding, however, must have led to the gradual relaxation a 
of the rule ; and in the maturity of jurisprudence 
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p > 
4 GA faye . "A ads «bb 
bal i 


its original } 








aced by a system of 





Ir has been ` a r 
thrown out by a learned writer that the first relaxation probably Ji 2 
took place in the case of mortgages, and an examination of the = 200 
Roman law would seem to show that, in the Western world. at any = — 
rate, such was the case? The Roman prætors in recognising the ` 
validity of a hypothecation, broke in upon, what I may call, 
the rule of the common law,— a rule which was retained in 
Roman jurisprudence to the last, by which no real ri ight — 
could pass without tradition. It is not possible to say whether p°% pe ear 

precisely the same course of development was followed by the Sr: E: Ss 
Hinda law. There can, however, be little doubt that in mature 
Hindu law, the rule requiring tradition had fallen into disuse, and _ 
that a real right, whether by mortgage or sale, could be | 
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the written texts of Hindu law, which require the delivery of 
possession by the mortgagor to the mortgagee, are older than those 
which do not insist upon tradition. To borrow a figure from 
geology, the texts which require the delivery of possession, con- 


— H stitute the lower, while those that dispense with it, constitute the 
4 upper strata, as it were, in the formation of Hindu law. 

— [t seems to me, with very great deference, that this fact is not 

* sufficiently attended to by Mr. Justice Grant, in his elaborate judg- 

2 ment, in the case of Sib Chunder Ghose v. Russick Chunder Neoahy,' 


in which the learned judge is reported to have said: “ In ques- 
tions, therefore, which concern the laws of countries into which 
the feudal law has not been introduced, it is of importance to 
begin by ascertaining what the Roman law was upon those 
questions, because it is the best digest of the rules which affect 
the rights and obligations of mankind according to the natural 
principles common to all nations. If we find the law laid 


— — 
the 


nlaw. down in any treatise upon the subject which is in question, 





conformable to the principles of the Jus gentium stated in the 
Roman law, we are entitled to believe that it is correctly laid 
down. If we find it declared to be otherwise, we are driven to 
h search for some reason in the circumstances of the people, which 
shall account for their institutions in that matter differing from 
those of the rest of mankind. If we find authorities in their law 
differing and equally balanced, we must believe those to be correct 


a 
ds 


bo. which agree with the general principles of natural law—still more 
ES ` mn mg 

Ka if we find the majority agreeing with those principles and express- 
Be eg A Geht 

KE: ing themselves clearly, and the minority apparently differing trom 


J 





them and expressing themselves more obscurely and less decidedly.” 

Mr. Justice Grant then proceeds to examine what he calls “ the 
general principles of natural law,” as they are to be found in the 
Roman law. After stating that there could be no valid pledge 
without possession, whether in the case of land or of moveables, 
the learned Judge, referring to the hypothecation of the later 
Roman law, says: “The Jus Hypothece was limited to certain 
securities, chiefly, if not solely, over immoveable property, and to 
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certain cases, and under certain regulations, afforded by the Pactum Pre- 
Equity of the prætor. [t was Pactum Preæetorium. not arising — 
out of general principles of law, or forming part of their common 
law, or jus non scriptum, but a municipal institution introduced 
be that magistrate. Puftendorff confines this security of pledge 
expressly to the giving the creditor some certain thing in pawn 
till the debt be paid, and considers the hypothee of the Romans to 
have been confined to immoveable property. ‘The distinction,’ 
says Sir William Jones, ‘between pledging where possession is 
transferred to the creditor, and hypothecation where it remains 
with the debtor, was originally derived from the Attick law.’ In 
what cireumstances the Athenians admitted the hypothecation, we 
do not know. But that with them, as with the Romans, delivery 
of possession was necessary to constitute pledge by what we may 
eall their Common law, there seems no doubt. This, therefore. 
was the law of the whole ancient world of civilized Europe, 
extending as well to immoveable as to moveable property seeundum 
jus gentium. And it is also the law of the whole of modern 
Europe in regard to moveables.”! The learned Judge thus 
comes to the conclusion, that tradition is necessary to the validity 
of a pledge in Hindu law—a conclusion which, we are told, is in 
conformity with “ the general principles of natural law.” 
If it were not for the peculiar views about the law of nature so 
widely prevalent at the time, Mr. Justice Grant could hardly have 
failed to perceive, that the Hindu law might have been developed 
in course of time in the same manner, as the Roman law was de- 
veloped by the introduction of hypothecation. The evidence which 
_ I have just analysed, though fragmentary and, it must be confessed Hypothecation 
occasionally of dubious value, shows, on the whole, that a similar D Hin lav. 
_ improvement did actually take place in our law, and, as you will 
_ presently see, also in the Mahommedan law by a process which may 
be described as one of gradual absorption. 
But Mr. Justice Grant saw everything through the haze of 
| Biere law which effectively concealed from his sight the existence 
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of hypothecation in our system. Historical criticism by which 
usages and institutions have been drawn into the light of new 
ideus did not then exist. The positive spirit had not been intro- 
duced into the observation of the facts of legal history ; and no 
account was therefore taken of the conditions by which institutions 
are engendered and limited, or of the train of cireumstances by which 
men are prepared to receive them. The truth is the minds of 
lawyers in those days were warped by the theory which they had 
inherited from the Romans of a law of nature. which existed in the 
past and from which all municipal laws had been derived, the 
elegance of the primitive natural law having been more or less 
impaired in the process of transmission. 


Pledge of [ cannot in this place help referring to a very peculiar kind 
merit. of hypothecation in the ancient Hindu law. It is called a pledge 
e of religions merit. In this form of security, the debtor said to his 


creditor, “until I repay the loan I will not bathe in the Ganges;”  - 
Mor according to another reading “the benefit of my ablutions in the 
Ganges shall accrue to you.” It is unnecessary to point out that 
this mode of giving security has long since fallen into disuse and 
could only have been used in ancient India by impecunious 
Z Brahmins not rich in this world’s goods, however amply provided 
with religious merit. Yajnyawaleya says :—‘* A debtor shall be 
compelled to pay, with interest, a debt contracted on the pledge 
of religious merit ; and he shall be compelled to repay two-fold - 
a debt contracted on a chattel of small value delivered with a 





solenm asseveration.””*! The text points a moral which even he who ` 
runs may read and I need not therefore dweli upon it. En 





We have seen how in one respect the Hindu law slowly matured 
itself. L will now proceed to discuss another question which has ` 
aiso given rise to considerable conflict of opinion,—a conflict ` 


KR ; s which has added not a little to the evil reputation for uncertainty 

SCH which the Hindu law has acquired. * 

SC FS. We saw in the last lecture that in the Western world a 

e: . security was originally regarded only as a means of compelling 

eee EE debtor to fulfil his engagement, and that it was only mn ` 
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slowly that Roman jurisprudence emancipated itself from this 
conception. The questions naturally suggest themselves — Were 

there any analogous movements in Hindu law? Are there any 

traces in that system of the primitive notions of a security 7. Now, 

an examination of our law shows, as I have already said, that a 

security in the modern sense was a comparatively late develop- Early notions 
ment in Hindu jurisprudence. The earliest record of Hindu law tile las = 
which we possess, discloses that stage of legal thought in which 
a security is limited toa bare right of detention. Manu says: 
“ Whatever the length of time, a pledge may neither be sold nor 
assigned by the pledgee.”” ! 

Here we find the very same restrictions upon the rights of the 
creditor as we found in early Roman law. In course of time, 
however, these restrictions were withdrawn, and the security of 
the pledgee in Hindu law became a true security. The change 
was accomplished by the successive jurisconsults, by whom, in 
the absence of direct legislation, the improvement of our law was” 
earried on and who chiselled into shape the primitive customs which 





had been rough-hewn in a ruder age. T speak of the Pandits who 
trimmed the silver lamp of jurisprudence and kept its flame bright 
for centuries when every thing else was plunged in darkness. 
The authority of Manu is never openly disowned, and yet we find 
in matare Hindu jurisprudence the rule laid down in the code, 
reduced to very narrow limits ; the dictum of Manu being confined 
the single case of a pledge in which the creditor is permitted 
y receive the profits in lieu of interest, and the right to redeem 
is, by the express agreement of the parties, not confined to any 
particular period. 

In order to explain myself, I ought to state that, in the * 
later Hindu law, a pledge might either be for a definite or for 
an indefinite period. It might also be a pledge either for use, 

_ or for mére custody. In the pledge for a limited time, as op- 
— to.a pledge for an indefinite time, the property by the ` Za 
_ terms of the agreement, passed to the creditor on the default Classification, | Š 
of be ee a the — for use, as distinguished from a Hindu law. — 
s 2 Colebrooke’s Digest, Vol. I, pp. 188— Bert 
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pledge for custody, the pledgee was entitled to use the thing 
pledged to him, but no interest was permitted to be taken by 
the creditor in addition to the usufruct. It does not fall within 
my present purpose to go into details, and I will only notice 
that the division of securities into pledges for a limited period, ~~ 
and pledges for an indefinite time, marks an advanced stage of 
juridical thought. No trace of any such classification is to be = 
found in Mann, although the distinction between beneficial pledges 
E? and pledges for custody is pointed out in the code. In the 
maturity of Hindu jurisprudence, the creditor possessed a much 
higher security than a bare right of detention in every case in 
Kë which the pledge was for a limited period, and in some cases also ` 
e where the pledge was for an indefinite time. In the case of a 
z ES, pledge for an indefinite time, if the pledge was one for custody. 
only, and not for use, the property passed to the creditor as soon as 
the debt doubled itself, Hindu law prohibiting the accumulation of 
| ¥ interest exceeding the principal.'! The law, however, went a step - 
i age further when it allowed the creditor to sell the pledge and repay 
rs himself out of the proceeds where a forfeiture was guarded against 
by the express stipulations of the parties. The pledgee was entitled 
to exercise this right, if the pledge happened to be of the class known 








= as a pledge for custody, and the debtor failed to redeem after the 
i interest had become equal to the principal. It would seem that in 
ie. ee the last case the creditor only possessed the right to sell the pledge. 


It is interesting to notice that the rule that a creditor shall not i A 
recover interest exceeding the amount of the principal has always ` ` 
| been applied to transactions between Hindus in the Western Pre- ; 
sidency, where under the name of Damdupat it has survived the 
usury laws which were so long retained im the Indian Statute ` 
book.2 The rule is also enforced by the Calcūtta High Court in | 
the exercise of the jurisdiction which it has inherited from the old ` — 
` Supreme Court. Difficult questions sometimes arise far the ` 7 
—a of the rule will be affected by the assignment by a. = 


` ER 's as g 
198, § 119. 4, Chap. 7, sec. 6, referred to in (1829) ` l 
3 It seems that there is or wg -Nieuwerkerk v. Reynolds, ege Vo. 


— cently, a similar rule in Dutch law ih Ta s aneil } — 1829—1831, p p- 162. 
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Hindu mortgagee of his security or by a Hindu mortgagor of his 
equity of redemption to a person who is not governed by the Hindu 
law. But the discussion of these questions will find a more suit- 
able place at a later stage in the present course. 
The foregoing sketch shows how a pledge in Hindu law, Development _ 
limited by Mann to a bare right of detention, ripened, in course law of mort- 
of time, into a true security. This was accomplished by —— 
series of limitations, imposed upon the very broad proposition 
which we find in the code. It is not always possible to trace 
the successive stages of the progress of Hindu law; but in 
the present case, I think, the task can be accomplished with 
tolerable certainty. The first improvement appears to have 
been the introduction of a clause, by which the debtor agreed 
to the property in the pledge passing to the creditor upon 
default of payment. The division of pledges, which we find 

in the later Hindu law, into pledges for a limited and pledges 

for an unlimited period, is nowhere alladed to by Manu, and there 

can, I think, be but little doubt that the classification denotes a 

very great advance in legal thought. Partly by calling in this dis- 

tinction, and partly by the aid of the distinction between pledges 

for use and those for mere security, the successive commentators 

pared down the rights of the pledgor to what would seem to be Commentaries 
reasonable limits. The commentators, who, as I have already — 
said, always professed the very greatest veneration for the text of 
the code, explained the dictum of Mann as having reference only 
to cases in which there was no express agreement that the pledge 
should be forfeited on the default of the debtor. This was the 
first of the series of limitations by which the application of the 
text of Manu was gradually narrowed. Chandeswara, Vachaspati, 
Bhavadeva, all concur in the opinion that the text applies only 
to a pledge in which there is no special agreement by whieh the 
right of the debtor is liable to forfeiture.' It was not long before 
the law was further developed. The process by which this was ac- — 
complished was by presuming the existence of a clause of forfeiture ied 
_ when the debt doubled itself in the case of a Ee for custody. Ss 
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Tada inode of I shall now call your attention to a discussion in the Mitac- 
interpretation. chara, which, while it confirms the truth of the proposition that 
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The text of Manu was now narrowed down, by an ingenious 
construction, only to the single case of a beneficial pledge, in 
which no time was limited for redemption. I have, however, passed 
over an intermediate stage in which the pledgee tor custody was | 
entitled to use the pledge after the accumulation of interest to the 
extent permitted by the law. The latest improvement, as I have k 
already said, consisted in the right, which the law gave to the 
creditor to sell the pledge, even when there was an express stipula- 
tion that the property should not be forfeited although the debt was 
doubled. 





a real security was a late growth in Hindu jurisprudence, offers 
at the same time an apt illustration of the method of interpreta- 
tion followed by Hindu commentators. Referring to the text of 
Vrihaspati, but attributed by Jagannatha to Vyasa—* Gold having 
doubled, and the stipulated period having expired, the creditor 
becomes owner of the pledge after the lapse of fourteen days. d 
If the debtor repays the amount within that time, he shall 
get back the pledge,’—the author of the Mitacshara says : *4 
question arises that the pledge is forfeited is not consistent, because 
- there is neither a gift nor sale, &e., by which the right of the 
debtor can cease ; neither is there an acceptance, nor purchase, 
&c., by which the right of the creditor can accrue ; and that it 1s 
also contrary to the text of Manu—‘ However long the time may 
be, neither an assignment, nor a sale of a pledge, can be made. BE. 
‘ However long the time may be, means for whatever length ok E 
time the pledge has been in the custody of the pledgee. ` Assigned A 
means pledged to a third person by the pledgee. Hence, by the E 
prohibition of assignment and sale, it is evident that the right af 4 , 
the pledgee does not accrue. Answered. [It is a well-known E. 
popular notion that a transfer by pledge is a qualified cause of the <a d 
loss of right ; and acceptance of the pledge, a qualified cause of om 
the creation of right. Consequently, after the debt has doubled, | z 
and the stipulated time has arrived, the right to satisfy the — S g 
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ceases, and by virtue of this text, the debtor’s right is lost Me: 
ever, and that of the creditor accrues. Nor is it contrar, a. — 
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text of Manu—‘ After no length of time, neither an assignment, 
nor a sale of the pledge, can be made.’ For this is said by the 
sage (Mann) on the subject of a pledge for use, as he commences 
by saying : “ If he take a beneficial pledge, he must have no other 
interest on the loan.’ ” ! ei 
You will remember that the passage in Manu was expounded 
by some commentators as applying only to pledges, whether for 
use or custody, where there was no express agreement that the 
property should be forfeited on default. But we find that the 
author of the Mitaeshara places a still more restricted inter- ora 
pretation on the text. This was the way in which Hindu law Hindu law. 
was gradually improved, under conditions which were certainly 
not very favonrable to progress. Referring to the development of 
law by successive comments by jurisconsult upon jurisconsult, 
Sir Henry Maine says: “ Even so obstinate a subject-matter as 
Hindu law, was visibly changed by it for the better. No doubt 
the dominant object of eacb successive Hindu commentator is so S 
to construe each rule of civil law as to make it appear that there — 
is some sacerdotal reason for it; but subject to this controlling 





aim, each of them leaves in the law, after he has explained it, a — 
stronger dose of common sense and a larger element of equity and 
reasonableness than he found in it as it came from the hands of 
his predecessors.” ê 

The gradual development of the Hindu law was thus the work of 
a succession of acute commentators who brought to their labours 
refined methods of interpretation by Which the wide generalisations 
of the earlier lawgivers were qualified so as to adapt them to the 
altered social conditions of the age. These rules derived from the 
Mimangsadarsan and the Karikas of Bhattopada acted as disinte- 
grating agents on the ancient texts which lost their rigidity under 
the influence of highly subtle canons of construction.’ In addition 
to the examples already given you, take the text of Narada that a 
pledge is invalid without possession or enjoyment, a text which 
seems absolutely to forbid hy pothecation and see how it is interpreted 
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addition though it seems — in — contains an import 
qualification, “if they are without possession they are void even ` 
` though they be prior in time.” ' [n other words a mortgagee 
without possession acquires a precarious title because his mort- K 
gage though prior in time may be postponed to a mortgage accom- ` 
panied by possession. ‘But when,’ says the author of the Mitacshara, — i 
and this is a long step from the dictum of Narada, ‘it is ascertained ~ 
which is first in date and which posterior then the simple prior E 
title affords the stronger evidence.’ This is a typical instance of ` 
the way in which Hindu jurisprudence was developed. The e: 
mentators never profess to change the law, the alterations made by 
them being always carefully disguised. It would be interesting, — 
if this were the proper place, to compare the methods of our juris- 
consults with those adopted by English judges in reforming the — S 
common law. They, too, never professed to alter the old unwritten ? 
+ law of the country though the fiction was too transparent to deceive — $ 
even the most conservative lawyers. It would be interesting also ` y 
to trace the influence of our philosophical systems on our institu- : 
tions. But I cannot permit myself any such digres sion and will ` 
only ask you to remember the debt which Hindu Law owes to the 
© Mimansa and Naya philosophy. * J 
EE We have now arrived at the stage in which the Hinda PERE, E 
7 S — stood in its maturity. We find that if the debtor committed ` ` a 
Se — the property in the pledge was liable to pass to the eech A 
ho might, however, in the exercise of his discretion, sell t E? 
à pl e. In the case, however, of a pledge for custody, ES s 
Tae there Was an express stipulation against forfeiture, the credit op ` 
` could not foreclose, but could only exercise the right of sale. The 
— case in which there could be neither sale nor foreclosure e 
was bc? the pledge was of the description known as a “ benefici al 
“ip edge,” and the right of redemption was, by the express ag ree- : 
inent of the parties, not limited to any particular period. E The 
Gë creditor wasin no danger of losing his interest, and the law, — 
Saag ati SE SCH re, an he to the terms of his contract with the dobtat — 
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It would seem that a sale of the pledge through judicial 
process was not wholly unknown to the ancient Hindu law. 
Katyayana says : “ When the pawnor is missing, let the creditor 
produce his pledge before the king ; it may then be sold with his 
permission : this is a settled rule. Receiving the principal with 
interest, he must deposit the surplus with the king.”' This text, 
shows that the creditor was not, in all cases, entitled to sell the 
pledge of his own authority. 
We have already seen that, in later Hindu law, it was not ier) 


tween mort- 
necessary that a pledge should be accompanied by possession, but gagee with, 


a thing which was not in existence could not be lawfully pledged.’ wr ean 


A text in the Digest says,—“If a man pledge his property un-*” oe 
exhibited and undescribed as to its nature, and consequently im- 
perceptible like the subtile element, that shall not be considered as 
a definite pledge.”* 
I will now pass on to the priority of incumbrances. There Texts relating 


l i to t 
is a text in the Ratnacara which says—“ If two men, to whom lie 








the same property has been pledged, enter into a contest, to him 
who has possessed the land it shall belong, if no force were used.“ 
It would seem, from the use of the expression “ without force,” 
that the possession must be acquired in good faith, and the text 
seems to limit the preferable right of the puisne incumbrancer in 
possession, only when the money has been advanced without notice 
of the prior mortgage. But Vrihaspati lays down a different rule 
by which priority is generally determined by the order of time : 
“If one field have been mortgaged to two creditors so nearly at 
the same time that no priority can be proved it shall belong to 
that mortgagee by whom it was first possessed without force.’ 
“When,” also says Vashistha, “ more deeds than one have been 
drawn up at the very same time in a case of pledge, he who has first 
got possession must be held to have the strongest pledge.” The 
sage adds: “If two creditors should, on the very same day, — 

* Colebrooke’s Digest, Vol. I, p. 200, Colebrooke's Digest, Vol. I, p. 219, S- 
§ 122. § 136. SE 
RE (1853) Janardan v. Madhara, Mor- * Smriti, cited in the Ratnacara ; Cole- — 


art Bite p- 98; (1866) Kedari brooke’s Digest, Vol. I, p. 217, $131. ` 
d Bom. H. C., a.c.j., *CXXXII  Colebrooke’s Digest, 














ù- x e a (e 
n . p J — — € ` 
, EE Vol. I, p. 211 
o Ne ffe * D: — — - OO D e ~ e d 
a k g e SW 4 Kë > M G . p p J e 
em o ED SC a TE "e | ; asii 7 â — 
“4 CET e * = 
— re d k 
Di Sé ` $ Te ` digne ae P 





58 LAW OF MORTGAGE. 





f: come with a view to take possession of their pledge, it must Ger 
Fe be equally divided and possessed by them ; this is certain.” Kam, 
şana says: “should a man pledge the same thing to two creditors, 
what must be decided? The first pledge shall be established, and 
the debtor shall be punished as for theft.” t! In the Mitacshara, ` 
too, as we have seen, priority is determined not by possession but 








by the order in which the mortgages have been made, possession by 
the mortgagee being material only when it cannot be ascertained = 
which of two comggting mortgages was prior in order of time. 
And the view mz, die is determined by order of time has 











been acted upon consistently by all the Anglo-Indian Courts with 

the exception of the Courts in Bombay. I may note in passing. 
E: that in the Roman law if a debtor pledged his property to two 
i persons at the same time and one of them happened to be in 
S possession he could claim preference over the other.’ 


I shall now state some other rules governing priority mm 
Hindu law. <A mortgage in writing was preferred to a parol mort- 
gage. “Ifa pledge, a sale, or a gift of the same thing be alleged ` ` 
to be made before witnesses to one man, and by a written instra- 
ment to another, the writing shall bre over the oral testimony, 
because one contract only is maintained.”* Another rule is to he: 
found, by which an instrament in which the mortgaged property is 
clearly defined, is preferred to one in which there is no such speci- E: 
fication. “ But, if a man first mortgage without hoticing all cir 9 
cumstances, and afterwards mortgage it with express description 
by game : and the like, that writing which contains an express a 
distinction shall prevail. If a field or a house be described ina — 
written instrument by its limits, and if villages and the like be 2 
so described, the contract is valid. When a distinction 1s ger 3 
in a writing to one man, and no distinction to another, the express A 
distinction, says Katyayana, shall preponderate.”* In other words 
a special mortgage was preferred to a general mortgage, & pre- 
ference which is also allowed in some modern systems of law. KE: EB | 
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* 2 Vyavahara Mayukha, Ch. V, sec. II, pp. 214—216, § 134. S — 
— * Smriti, Colebrooke’s Digest, Vol 

-s Ulp: D 20.1, 10. e pp. 216—219, § 135. 
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There are one or two more points in connection with Hindu 
law which deserve notice. “ Mortgaged land,” says Yajnavalkya, 
“ béing carried away by a rapid stream, or being seized by the 
king, another pledge of land must be delivered, or the sum lent 
must be restored to the lender.”' Similarly, Katyayana says: 
“ Whatever pledge has been lost by the act of God or the king, the 
debt for which it was given shall be paid by the debtor to the creditor 
with interest.” è Vribaspati also says, "Ir a pledge be destroyed Destruction of 
by the act of God or of the king, the SC d — 


er with interest.” 


all either obtain 






another pledge, or receive the sum lent to 
Narada again says :—“ When a pledge, though carefully preserved, 

is spoiled in course of time, another pledge must be delivered, or the 

amount of principal and interest must be paid to the creditor.”® 
Similarly, Vyasa says :—“ If the pledge be destroyed by the act 

of God or of the King, no fault is by any means imputable to 

the creditor ; and immediately after the loss of that pledge, the 

debtor shall always be compelled to pay the debt with interest, or 

deliver another pledge.”* An analogous rule is to be found in 

the French Code, Article 2131 of which says : “ In like manner, Code Napo- 
in case the present moveables or immoveables, subjected to mort- * 
gage, have perished, or sustained deterioration in such manner 

that they have become insufficient for the security of the creditor, 

the latter shall be permitted either to sue immediately for repay- 

ment or to obtain an additional mortgage. 

In the absence of any express agreement to the contrary the a-ha the 
pledgor was personally bound to repay the money. But if the Hindu law. 
creditor chose to foreclose the mortgage and to take the property 
in discharge of the debt, he could not afterwards call upon the 
mortgagor to repay the debt or any part of it. If, however, the | 
creditor was let into possession on the understanding that the rents a 
should be received in lieu of interest, the mortgagee could neither 





CIV Colebrooke’s Digest, Vol. I, 
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foreclose nor otherwise enforce payment of the debt if the mort- 
gagor did not choose to redeem.! 

If the pledge was lost or injured owing to the negligence 
of the pledgee, the pledgor was entitled to compensation for the 
loss sustained by him. 

Vyasa says :— “If gold, or other precious thing, shall be 
pledged, and lost by the negligence of the receiver, that creditor, 
on the principal and interest of his loan being paid, shall be foreed 
to pay the price of the pledge.’ 

Similarly VrihaSpati says :—“ Any pledge being used, and 
wholly spoiled by the fault of the pledgee, the principal debt shall 
be lost if the pledge be of great value in respect of the debt, and 
he must fully satisfy the pledgor.” * 

The meaning of this text as well as of a similar text of Vishnu, 
cited in the Digest, is thus stated by Jagannath: “ Ifthe value of the 
pledge cannot be made good out of the principal debt, the pledgee 
must pay the excess, or give an equivalent if the pledge has been 
lost or spoilt owing to his negligence.” * 

Narada, however, would seem to impose upon the pledgee a 
much higher degree of responsibility. “If a pledge,” he says, “ be 
lost and the creditor do not replace it, the principal itself shall be 
forfeited ; unless the loss was caused without his fault by the act 
of God or of the king.” 5 Unless the last words are read as 
merely illustrative, the Brahmin law-giver would seem to have 
anticipated by several centuries the common law liability of the 
innkeeper and the common carrier in the English law. Narada, 
however, speaks somewhat bluntly of the acts of the king and not 
of the king’s enemies, probably because the causistry which treats 
the king’s own acts as those of his enemies, was too subtle for the 
unsophisticated Hindu jurist. 

The Hindu law, however, knows nothing of the three degrees of 
negligence in which some systems of law are entangled and which 


1 2 Strange, 470-71. * LXXXII Colebrooke’s Digest, 
"LXXXV Colebrooke’s Digest, Vol. I, p. 155. 

Vol. I, p. 146. $s LXXXIII Colebrooke's 
* LXXXVI Colebrooke’s Digest, Vol. I, p. 145. 

Vol. I, p. 149. 
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seem to have filtered into them from some of the commentaries 

on Roman law. But as Mr. Bigelow points out the celebrated 
threefold division of negligence is not a part of the throbbing life 

of Roman law itself throbbing with the life of Rome, but 

seems to have been wrought out in vale and cloister by ecclesiastics 

who knew little of, and possibly cared still less for, the world 

which they had solemnly renounced. 

In the absence of an express agreemené to that effect the Pledgee not 

pledgee was not entitled to make any use of the pledge. But if the 


entitled to 
debtor did not redeem the pledge after the debt had doubled itself, meke use of 
= > the pledge. 


the creditor might, after yiving notice to the debtor, use the pledge 
if it could be done without injury to the substance. An unautho- 
rised use of the pledge worked a forfeiture of the interest, and 
if the pledge was spoilt or destroyed also of the principal.' 
I should mention that the Hindu law of securities furnishes The slave a 
an interesting side light on the treatment of the slave, that hope- er 


less Pariah even in a civil 





Catyayana says :—-“* He, who coe m on work an unwilling 
slave or other living pledge without the assent of the owner, 
shall be conipelled to pay the value of the work, or shall receive 
no interest on his loan.” * 

Again :—“ But he, who with words, or with blows struck 
on a sensible part, insults or pains a pledged slave or the like 
refusing to work, shall forfeit the interest of his loan, and pay 
the first amercement.” ê 


The Hindu law I repeat did not permit the redemption of a Redemption of 
usufructuary mortgage for a definite period before the expiration of whee e: 


the term. The rights of the mortgagor are, no doubt, guarded 
with scrupulous care, but the sentimental tenderness for the debtor 
which sometimes overlooks the just rights of the creditor, finds 
no place in our ancient law. ‘ When a house or field, mortgaged 
for use,” says Vrihaspati, “ has not been held to the close of its 
term, neither can the debtor obtain his property, nor the creditor 
obtain the debt.” The —— however, adds : — After the 








1 Strange, Vol. I, p. 289. * XC Colebrooke’s Digest, Vol. L 
3 LXXXIX Colebrooke’s Digest, p. 153. 
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oa ey ; but even wie it is Ewe geg may — 
their property to each other by mutual consent.”! Where the d 





creditor was put into possession under an agreement that he should 
recover both principal and interest out of the usufruct, there could 
obviously be neither sale nor foreclosure of the pledge. This 
form of security was known as Ashayadhi which is composed of 
two words Ashaya, destruction and Ad/i pledge, and resembled in 
many points the vivum radium of the old English law.’ ` 





I shall now make a few observations on the general rights 
of the mortgagor. The debtor, notwithstanding the mortgage, 
could deal with the property as owner, subject,to the limi- 
tation that he was not permitted to do anything which might 
impair the security of the mortgagee. He could make a gift or 
sale of the property, and the transferee would, in either ease, 
have the right to redeem the mortgage. Raghunandana, in his 
Dayatattwa, says: “Thus also if the pledge be not redeemed by d 
reason of death or the like of the seller or donor, it may be re- 
deemed by the buyer or donee, because a right equal to that of 
the former owner has been generated by the sale or gift. In 
such a case, if a dispute arise as to the source of the right, then 
the buyer or the donee (who is admitted as such) is required bn ` 
prove his possession, and not the commencement of his title.” 
The passage, it may be added in passing, is also interesting as show- 
ing that hypothecation was a common mode of mortgaging property, E 
at least in Bengal, in the sixteenth century. It also shows thata K- 
prima facie title was sufficient to entitle a person to redeem a pledge. ý 

In answer to a question which arose in the District Court — 
of Combaconum early in this century whether execution could be ; 
levied on the land of a judgment-debtor in mortgage to another — 
person who was in possession of it, Colebrooke said that the * 
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Mr. Ellis added :—This species of assignment of land is in 

very frequent practice, where proprietary right in land exists, 
and is commonly called Bhogyam, ‘that which is to be enjoyed.’ 
The holder of land in Bhogyam tenure is, in every thing but 
name, the owner ; he cultivates, pays the land-tax, and all other 
dues, and enjoys the whole produce ; and he may also, if there 
be no special agreement to the contrary, dispose of his interest in 
it, the original proprietor retaining solely a right of redemption 
(never abatable) ; it is this latter right only that is saleable, to 
answer any other demand upon him. In the province of Malabar, 
whole districts are thus hypothecated, the jummun right, or 
superiority, is constantly transferred, without in the least affecting 
the occupancy of the land, or the rights of the oceupier.' 

A text of Vishnu is sometimes cited to show that a — Validity of 
mortgage was not permitted by the Hindu law. “He who has gage a Poe 
mortgaged,” says Vishnu, “even a bull's hide of land to one 
ereditor, and without having redeemed it, mortgages it to another, 
shall be corporally punished by whipping or imprisonment ; if 
the quantity be less, he shall pay a fine of sixteen suvernas,”* d 
The text, however, would seem only to point to a fraudulent second 
mortgage, executed by the debtor without disclosing the prior 
mortgage,—a fraud which the Hindu law, in common with other 
systems, is careful to guard against. The reasoning of the 
Bengal lawyer, Raghunundan, as well as the text in the Ratnacara 
already cited by me, would seem to show that no exception k 
could be taken to a second mortgage honestly created by the “x 
debtor ; while the extremely severe penalty attached to a viola- 
tion of the duty which the text of Vishnu imposes on the mort- 
gagor, also points to the same conclusion. 

I have now brought down the history of Hindu law to its —— = 
_matarity. I regret that the limits I am obliged to propose to mortgage. 
— will not ae a fuller account. 
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venture to affirı that although not quite so perfect as the Roman ` | 
sits the vile» model of. WEEN = 


oct oe ean ee — from its own intrinsic merits the Hinda nes 
Hindu law. possesses peculiar attractions for the legal antiquarian, who will 
find in it not only the riper conceptions of advanced jurispradence, 

































but also the rudimentary ideas which have gradually disappeared 





with the progress of legal science. In the commentaries and 
notably in Colebrooke’s Digest the older texts, thongh buried 
under the glosses of the various annotators, can still be disinterred 
without much difficulty. Take hypothecation for instance, the 
antiquity of which in India led Sir Thomas Strange to think that 
the credit of inventing this form of security belonged to the 
Hindu rather than to the Greek.' But though this form of security 
has been in common use for centuries the text of Narada whieh 
seems to point to a time when possession was regarded as the 
very essence of a pledge still remains embedded in various com- 
mentaries to perplex those who cannot distinguish between living 
and dead law. 

So again although the notion of a forfeiture or — E 
N satisfaction originally involved in the conception of a security 
disappeared in advanced Hindu law some of the rules belonging 
to the older strata peep out in the commentaries. The Ratnacara ` ; 
makes reference to a dictum that “if a pledged cow or the like die E 
by accident, the creditor’s money and the pledgor’s property are 
both lost,” but the author takes care to add that the proposition 
does not rest on divine law but merely on local usage. A similar: ~ 
observation is made by other commentators; ° and in this connection — 
I would invite your attention particularly to the remarks of — 
nath as an apt illustration of the methods by which the old gw 
was gradually improved by our jurists. 

In mature Hindu law as we have seen a pledge is treated as a Bs 
mere collateral security, and if it was lost or destroyed by — 1t, z ee 
the debt might be recovered from the pledgor. On the other bat a e 
where the pledge is sold, the right of the ege to the carping — 
scrupulously preserved. S Ki = 
ae Hinda Egy, Vol. I, p- 283. 3 Colebrooke’s Digest, Vol. 1, p. 167. GE 
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Catyayana says =—“ When the pawner is missing, let the 
creditor produce his pledge before the king; it may be then 
‘sold, with his permission, this is a settled rule : 
2. Receiving the principal with interest, he must deposit the 
surplus with the king.” ' 
Similarly, Yajnyawalkya says :—“ Or, even in the absence of After sale of 
If , pledge pledgor 


to receive 


the debtor, the creditor may sell the pledge before witnesses | 
surplus. 


the debtor or pawner be not present, then selling the — and 
taking the amount of the debt, the creditor should deliver the 
surplus to the heir or to the king.” * 

Vrihaspati also says :—“ When the debt is doubled by the 
interest, and the debtor is either dead or has absconded, the credi- 
tor may attach his pledge or the debtor’s chattel and sell it before 

: witnesses. 





2. Or having appraised it in an assembly of good men, he 
may keep it ten days ; after which, having received the amount of 
his debt, he must relinquish the balance, if there be any : 
3. Having ascertained his own demand by the help of men 
skilled in arithmetick. and taken the ode, of witnesses, he 
commits no offence by thus recovering it.’ 
It is curious that the personal liability of the pledgor in SH F 
— the event of a deficiency is not noticed in the Hindu law. not noticed in 
= Vrihaspati only speaks of his right to the surplus and not of his ` Se 
e liabilitx to make good any deficiency on the sale of the pledge. 
This omission, like a similar omission in the English Pawnbrokers’ 
Act, may be regarded as an indirect compliment to the proverbial — 
| shrewdness which establishes the kinship of the worthy brother- a 3 
hood of moneylenders all the world over. as 
_ Another improvement in the law may be here noticed. I — 
already referred to the text of Narfda which directs for- a| SS 
* fe * of the debt if the pledge is lost otherwise than by act of oe 
= S rod lor of the king, but a more equitable view of the liability of * 6E G 


— the credi litor was taken by subsequent writers. Take, for example, | | 
Sr — n of Vyasa wich -busog L of loss — to the na 5 Sa 




















Power of “ale. 


Time not the 
essence of con- 
tract of mort- 

in Hindu 
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gence of the pledgee. The text of V rihaspati too speaks — 
pledge being spoilt by the fault of the pledgee who soning ig £ 
Similarly Catyayana says :—‘“ When a pledge becomes unfit for us 
or perishes, without any fault on the part of the creditor, t 
debtor shall be compelled to deliver another pledge ; for he is 
exonerated from the debt.” ! 











A power of sale is, as we know. the crown and completion ` 
ot a security ; but the power well known to Hinda lawyers was 
hemmed in by stringent provisions for the protection of the mort- 
gagor. It is true that the mortgagee was allowed m some cases 
to acquire the property in satisfaction of his debt, a method @ 
proceeding the very memory of which the Emperor Constantine 
determined should be blotted out from the jurisprudence of Rome: 
Bat although foreclosure was allowed, the idea that time is nota 
the essence of the contract In a mortgage Was quite familiar 
to our law. 

Vrihaspati says :—** After the time for payment has past, and 
when interest ceases on bee oming equal to the princi ipal, the 
creditor shall be owner of the pledge ; but CR debtor has a right 
to redeem it before ten days have elapsed.” 

Similarly Vyasa says —“ Gold being doubled, and the stipt- 
lated period having expired, the creditor becomes owner of the 
pledge after the lapse of fourteen days.” 4 

And Colebrooke, no mean authority, is of opinion that time 
is not of the essence of the contract of mortgage in Hindu Law, 
and the texts cited by him appear to support the propositions 

I will now proceed to give a short outline e Mahon 


eu securities. The Mahommedan | law, however, to whicl 






shall ask your attention in this lecture, is not the law which is 


now administered by our Courts of Justice, but that whieh = 
is to be found in the authoritative treatises of Mahommedan = 
doctors. The system has, no doubt, made great progress — 
but in the process, it has lost all its distinctive features, and 

















1 XCVII Colebrooke's Digest, Vol. I, 
Pe a 


2 (1877) — — 2 Bom. 211. 
* CXV Colebrooke’s Digest, Vol. I 
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there can, I think, be no better proof of it than the fact that, 


tiha fer. dy administe 
the North-Western Provinces, 
ct, the respective rights of 
same, whether the parties were Hindus or 
wocess which Mahoms 
There is one feature of Mahommedan law which distinguishes 
it as well from the Hindu as from the English law. We saw 
that, in both the latter systems, the ownership of the property 
mortgaged is liable to pass to the creditor on the failure 
of the debtor to repay the loan by the appointed time. 
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transfer is the result of the agreement of the parties, by which — — 


the debtor renounces his right to the pledge upon default. In the —* a 
Roman law, however, we found that another kind of security was Jo 
invented at a very early period, by which the possession only was 
transferred to the creditor. This kind of security, as I told you, 
had a very great fortune in Roman law. It displaced the older 
form of mortgage, and the respective rights and duties of the 
pledgor and pledgee were moulded on principles altogether 

_ different from those which have obtained in systems in which a 
conditional transfer of ownership is the recognized mode of giving 


security. In the later Roman law, as you know, the ownership 
never passed to the creditor on the default of the debtor ; the 
mortgagee was only authorized to sell the pledge and satisfy his 
debt out of the proceeds. Now the pledge of the strict Mahom- Analogy “+ 


tween 





medan law resembles very closely the Pignus of the civil law. M 
The creditor is not permitted to become the owner of the pledge. Roman f 
His right is confined, with certain limitations which I shall pre- 
sently notice, to the sale of the pledge, when, if there is a surplas, 
the debtor becomes entitled to it. It is true that the ingenuity of 
Mahommedan lawyers in time invented another kind of security. 
analogous to the Fiducia of the Roman and the mortgage of the 
English law. But — cannot be the shadow of a doubt that S 
; the early A deel, dudd not recogni 1 
Jälu T which I now propose w — 
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A pledge in Mahommedan law, as signified by its name 
(Rpbn), is defined in the Hedaya as “the detention of a thing on 
account of a claim which may be answered by means of that 
thing, as in the case of debts.”' There is a good deal of discussion 
in the book as to the necessity of possession for the validity of a 





pledge, but the weight of authority seems to be in favour of the 
position that a pledge is not valid unless it is accompanied by 
possession. It is said in the Hedaya that “until the seizin actually ~~ 
take place, the pawner is at full liberty either to adhere to, oF 3 
recede from, the agreement, as the validity of it rests entirely upon 
the seizin, without which the end and intention of a pledge 
cannot be answered.’ In these words you cannot fail to perceive 





the very same primitive notions which are traceable in éarly Hindu 
and Roman jurisprudence. It is also clear that the Mabommedan 
aw had not ceased to be under the dominion of archaic ‘notions 
when the Hedaya was compiled. The conflicting dicta, however, 
hich are collected by the author, show that the process of eman- 
ipation had already commenced, and, it may be presumed, was 
ecelerated in some measure by the Hindu law, with which it 









we into contact in India. 

Possession being thus essential to the validity of a pledge, it 
followed as a corollary, that things of which there could be no 
delivery of possession according to Mahommedan notions, could 
not be given in pledge. Thus, an undivided share in any 
property, whether moveable or immoveable, could not be We 
pledged. One eminent Mahommedan lawyer, indeed, who — 
to have entertained more advanced notions on the subject, mal . 
tains a contrary opinion ; but the weight of authority is oppo d a 
to his view. The discussion on this point in the Hedaya disclose 
a conflict between archaic notions and modern ideas, whichis 
extremely interesting. “a 
| “It is unlawful,” says the author of the Hedaya, “ to p a 
an indefinite part of anything. Shafei maintains that it is lawf 
On behalf of our doctors, two reasons are urged: First, ied 
agreement arises from the difference of opinion regarding | rt 
"ge, anal aes ; for, according to us, pledges are ie: on 
aya, Vol. IV, p. 190, a Hamilton's Hedaya, V er 
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detained, with a view to obtain payment of a debt, which cannot be 
effected in case the pledge be an undefined part of property : 
because a seizin of things of that nature cannot be made, a real 
seizin being only practicable with respect to things which are 
defined and distinguished—whereas, according to Shafei, the 
object of pledges is that the pawnee may sell them to effect a dis- 
charge of his debt ; and with this object, pledges of the nature 
abovementioned are not in any shape inconsistent. Secondly, 





it is an essential part of the contract of pawn, that the pledge be 
constantly detained in the hands of the pawnee until the redemp- 
tion of it by the pawner—a condition which cannot be fulfilled 
with respect to pledges of the above nature ; for, in such cases, it Detention 


d essential to 
would be nécessary that the pawner and the pawnee have posses- validity of 


sion of the article alternately, whence it would be the sanfe as if (°y#e"" an 
the pawner were to say to the pawnee, ‘I pawn it to you every "™ 

other day ;—as, therefore, a constant detention is in such case 

impossible, it follows that the pledge of an undefined part of 

anything, whether capable of division or incapable, is illegal.” Pawnee lond- 
A way, however, was ultimately found out of the difticulty thus raged wan 
created by the necessity of detaining the pledge, and the restriction 
might be evaded, in the later Mahommedan law, by the fiction of the 
pawnee lending the pledge, which he was at liberty to do, to the 
pawner. The pledge, however, might be resumed at any moment 
by the pawnee, as the loan did not put an end to the pawn. * 

In an old Bombay case,’ a question was put to the Quazee in 
these words :—A person mortgages his house, but subsequently 
sells it to another person, to whom he gave immediate possession, 
and the mortgagee never had possession, in such a case, accord- 
ing to the Mahommedan law, which party has a preferable claim 
to thin property ? And the Quazee replied that, according to the 
Fatawa Alamgiri and other authorities, the person who had pur- 
chased the house had the right to it, for it had been made over to 
him, and the mortgagee never had possession, until which took 
SCH Ee * NEE was not binding. 








Setzin not 
necessary Mm 
the Malik: la. 








fis, on the whole, if somewhat wanting in grace and symmetry, P 
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Xand, the learned author might have added, in India.’ 


building, although representing different styles of architecture; e 
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lt is instructive to observe that, under the Maliki law, seizin 

is not necessary. Contact with foreign peoples and foreign institu- 
tions could not long fail to do their work of disintegration. AS 
truly observed by Mr. Justice Ameer Ali, "(he grand superstru— 
ture of Islamic jurisprudence is founded on the Koranic laws and 
the traditional sayings of the Prophet, but much of the coping 
Ss > $ e e + a p 

stone was supplied at Bagdad, in Syria, in Andalusia and Persia, 


But the 








not altogether deficient in solidity, nor absolutely inharmontous 
in its parts. 

lt is doubtful whether a Mahommedan mortgagor- who is not 
in possession of the mortgaged property can make a valid gift of 
the equity of redemption. But property in mortgage may wi- 
doubtedly be the subject of sale, though the mortgagor's power of 
alienation is hampered by the necessity, as you will presently see, 
for obtaining the consent of the mortgagee to the transfer, who 
is éntitled to be paid out of the purchase-money. 

I shall now proceed to consider the respective rights of the 
pledgor and pledgee in Mahommedan law. I propose to place 
before you only a rough outline, as a detailed account would be 
rather out of place in the present course. The pledgee had the 
right to sell the pledge on the default of the debtor, but only when 
the right was given by the contract itself. He was then regarded 
as the agent of the debtor, but the authority, upon principles | 
recognized in most systems of law, was not revocable. It was not 
necessary that the authority should be given to the creditor himself. —~ 
It might, at the option of the parties, be given to a third person Who” 
could be compelled by the Court to exercise the power. A sale, 
however, by actual judicial process, seems to have been unknown, ) 
and the Quazee could only compel a person who had been invested = 
11 All, 1, Macnaghten’s Mahommedan, 
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Bom., 650; (1882) Adamkhan v. Alarakhi, 
6 Bom., 645; (1888) Meherali v. Tajudin, Lä 
1 Bom., 156 ; (1888) Rahim v. Mahamad, Pp. 6 


-~ bat where it falls short of the debt, the deficiency must be 
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with the power of sale to exercise it for the benefit of the creditor. 
If the power of sale was not given by the original contract, the 
pledgee had only a bare lien, without the right of getting material 
satisfaction out of the pledge. In the Mahommedan law, the Rights of the 
pledgee. 
debtor was not authorized to deal in any way with the property 
pledged by him ; and a sale without the consent of the creditor 
was invalid or more properly speaking remained in suspense.’ 
If, notwithstanding such prohibition, the debtor sold the pro- 
perty to two persons in succession, the person who was recognized 
as the purchaser by the pledgee, acquired a preferable right to the 
property, although the sale to him might be posterior in point of 
time.? If the pledgee assented to the sale the lien was transferred to 
the purchase-money, because the sale in such case was a sale of the 
property itself and not merely of the pledgor’s interest in it. A 
somewhat subtle distinction is taken in the Mahommedan law 
between two successive sales and a sale followed by a gift, lease or a 
second pledge. In the latter case if the pledgee gives his assent to 
the lease, gift or pledge, the previous sale the operation of which was 
only suspended would become valid. I will not detain you with 
the artificial grounds on which this distinction rests,* but will pass 
on to other topics possessing greater interest for the legal student. 
The rule of the Mahommedan law regarding the liability of the 
pledgee for the loss of the pledge even when such loss is acci- 
dental, is somewhat peculiar. It is thus stated by Macnaghten : 
“Where such property, being equivalent to the debt, may 
have been destroyed otherwise than by the act of the’ pawnee 
or mortgagee, the debt is extinguished ; where it exceeds the E? 


debt, the pawneesor mortgagee is not responsible for the excess ; | icine = 
— 





made up by the pawner or mortgagor; but if the property 
were wilfully destroyed by the act of the pawnee or mortgagee, —— 
he will be responsible for any excess of its value beyond the | 
_ amount of the — * Similarly, if owing to a fall in the market 


Mahommedar of Solo ` Hamilton's Hedaya, Vol. IV, pp. 237 
+ Mahommedan Law, e Macnaghten’ s Mahommedan Law, 


eee 5 Chap. XI, § 19. ee ee 
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NW the value of the pledge suffers depreciation, a — propo tion 
ot must be deducted from the debt due to the pawnee.' An we: 
< * manuscript, discovered by Sir William Jones at Cambridg — 
S records a judgment of the Mufty at Constantinople on this — 
: point:—" Zaid had left with Amru divers goods in pledge for a 
f: certain sum of money, and some ruffians having entered the homie’ 
= of Amru, took away his own goods together with those pawned by ` 
SA Zaid.” The inquiry made was, whether, since the debt became 
= extinct by the loss of the pledge, and since the goods pawned a 





ceeded in value the amount of the debt, Zaid could legally demand — 
the balance of Amru. To which question, the great law officer 3 
of the Othman Court answered, zz Olmuz, it cannot be? The ` 
archaic notion that a pledge operates as provisional satisfaction — 
is thus preserved in the Mahommedan law. Shafei, however, ` 
maintains that the pledgee does not forfeit his money if the pledge ` 
is accidentally destroyed. The doctrine of Shafei was, however, A 






















several centuries before its time. In his opinion a pledgee does 
S not forfeit his dues simply because the pledge is lost any 
Bee more than a creditor would lose his money if the bond was de- : 
= stroyed. The arguments of ‘our doctors’ in opposition to thi J 
See ae view are set forth in the Hedaya to which I would refer those ¢ —9 












Ee > you who care to pursue the enquiry.S It must, however, bee 
fore: mitted that the liability of the pledgor for the difference betwee 
— the debt and the value of the pledge marks an advance on he 
primitive notion of forfeiture.* ay A 





There are one or two more points which call for some notice. 

- The pledgee was not permitted to enjoy the usufruct of the property y 
7 -X _ pledged to him, but he was not chargeable with the expense $ | 
, p iding for the support of the pledge, although he was- = and 
rovide for its custody. “It is to be observed,” — 
author of the Hedaya, “that the wants of a pledge are 
-kinds : (1) such as are requisite towards the support of de? ple lg 
and the continuance of its existence; (2) such as may A 
-necessa * ECH its EG or SN whether wholly 
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to the pawner, the expenses of the first class must be defrayed 
by him ; and as he has, moreover, a property in the usufruct 
of the pledge, its support and the continuance of its existence, 
for this reason also, rest upon him, being an expense attendant 
upon his property.—in the same manner as holds in the case 
of a trust. Of this class are the maintenance of a pledge in meat 
and drink, including wages to shepherds, and so forth ; and the 
clothing of a slave, the wages of a nurse for the child of a pledge, 
the watering of a garden, the grafting of fig trees, the collecting 
of fruits, &c. The expenses of the second class, on the contrary, 
are incumbent on the pawnee; because it is his part to detain the 
pledge ; and, as the preservation of it therefore rests upon him, 
he is consequently to defray the expense of such preservation. 
Of the second class is the hire of the keeper of the pledge; 
and so likewise the rent of the house, wherein the pledge is 
deposited, whether the debt exceed or fall short of the value of the 
pledge.” But taxes due on account of the pledged property, 
must be paid by the pledgor as payments necessary towards the 
subsistence of the property.’ 

A pledge cannot be taken for a trust nor given as a security Pledge must 
against contingencies. Thus, a pledge deposited with a person, as eiri ai 
a security for anything which may be due in future, is invalid ; 
“although,” adds the Hedaya, ‘‘it is otherwise in the case of a 
promised debt, as, where a person gives a pledge to another on the 

strength of his promising to lend him one thousand dirhems, and 
the other takes the pledge and promises to lend the money, and 
the pledge perishes in his hands ; for, in this case, he is responsible 
in proportion to the sum promised, in the same manner as if it 
had been actually paid, the promise of debt being considered as an 
actual existence of it, for this reason that it was made at the 
earnest desire of the borrower.” In a case in which a Mahom- 
_ medan vendor had deposited with the vendee the title-deeds 
— of an estate, as a security for his delivering up to him the 
—* ee title-deeds of the property which had been sold, and which ` 
were së at the time in the possession of the vendor, Lord ` ` 
Se wn obs served : : “ By the Mahommedan law such a contract ` ` e? 
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as the one under consideration, for a security in respect of a con- 
tingent loss, would be one, not of pawn, but of trust”! 


Pledgee bound It seems that in the Mahommedan law a pledgee is bound to 


to preduce the a : 

pledge on re- produce the pledge, as well on receiving a partial payment as m 

cel i a MAr- K . . 

tial payment. the case of a complete discharge, because, as the doctors say, the 
pledgee’s producing the pawn is of no prejudice to him, while, at 


the same time, it serves to dissipate any apprehension of the loss 


of the pledge which may have arisen in the mind of the pawner.’ 
Destruction of If the pawner destroys the thing he has pledged, the pawnee 


the pledge. e: ] 1 
may demand a fresh pledge ; but if a stranger destroys the pledge, 


the pawnee only is entitled to sue, but any compensation recoyere 
by him must be retained by him in pawn in place of the orixinal 
pledge ; ‘for the pawnee, as being the most entitled to the sub- 
stance of the pledge, is also most entitled to its substitute, namely, 


the value. `$ 


Increase acemi- It is important to observe that every species of (DCH 
ing from the x 


pledge. accruing from a pledge after the execution of the contract (sach 


as milk, fruits, wool, or progeny), belongs to the pawner as being 
nevertheless, detained 


are dependent on the 






an accession to his property, but they are, 
with the original in pawn ; for “ branches 


stock ; and the contract of pawn, being of a binding nature, 
“+ But there is a distinction without, 





extends over all its branches. 

I may be permitted to say, any difference between the effect of the 

loss of the increment and that of the original pledge on the rights 

of the pledgee. As the loan, Mahommedan jurists, tell us was not 

made on the security of the increment, its loss cannot affect the =~ 

right of the pledgee to recover his money. But if the original 

subject of the security is destroyed but the increment exists, tht 
| pledgor must redeem it by paying a proportionate part 0 the 
moftgage-debt. The mode of working out this proportion, which 
is somewhat obscurely stated, is illustrated by a concrete example ~ 
given by the translator of the Hedaya and reflects like some other E 
rules of Mahommedan law the fondness of the Arabs for alge 2a 


braical studies.’ I will add that partial redemption is not allowed — 
EE — a 


ı (1862) Varden Seth Sam v. Lukputty °” Hamilton's Hedaya, Vol. IV, P: Deg 
- Royjee Lalla, 9 M. 1. A., 320. + Hamilton's Hedaya, Vol. IV, p. 23. ` S 
$ Hamilton’s Hedaya, Vol, IV, p. 196, * Hamilton's Hedaya, Vol. IV, *— * 
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in the Mahomedan law, even when the respective values of several Causes of slow 
evelopmento 
properties which are pledged together are distinctly specified, Mahommedan 
law, 
though there seems to be some difference of opinion on this point. 


We have seen that the pledgee did not possess, in the 





Mahommedan law, an unqualified power of sale ; and the reason 
why no improvement took place 1 in this rospeat is not far to seek. 

The Mahommedan law prohibited the taking of ir al as. ur 
ful, and this rule must have seriously retarded 
at the la We saw how cc — — 
in Hindu law . debtor was b 
LG soon as the interest became equal to t 
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such liability rested upon the Mahommedan debtor, because the 





pledge was thought to be a sufficient security for the loan, and, 
as the debt could not receive any accession by way of interest, 
the creditor did not run any serious risk of losing his money. 


The prohibition, however, relating to interest, led to the inyentic 


of the b ve-bil-wufa, —a kind of security analogous to the English ae 





mortgage, and possessing a very interesting history. 
srohibited b 
evading 
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The Mahommedan creditor 
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under eg of a sale wit . Sucha edidi gë 
tion was perhaps strictly legal ; but Mahommedan lawyers were 


slow to recognize a transaction which wore only the semblance of 



































































































a sale, but was, in reality, a loan repay rable with interest. The AN 
ighe VG be prea 

lender by stipulating for a higher price on the re-sale. ¢ Origin ot ` — 77 
SE, a the rents and profits, substantially derived the same >ye-bil-wufa. * 
| mp as if the money bad been pli DEA hide Ain — 
Tansaction in {Orr | na ilate the a‘ You will find the SCH 


=~ conflicting opinions of some of the most eminent Mahommedan 
_ lawyers on the point collected in Baillie’s Treatise on Sales 
_ These dicta reveal the same conflict between archaic notions 


— consecrated by religious precepts and modern economical ideas, 
` der took Place in mediæval Die The straggle was long 
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f their creed, gradually gave way among Mahommedans, as it 
id among the followers of other faiths, to the practical necessities 

f society and the teachings of political economy, long before — 
hey were either perceived with clearness or formulated with 
























recision. 
Validity of “It is to be observed,” says the author of the Hedaya, “that 
EE om consider a wufa sale to be invalid, in the same manner as 4 
compelled sale, and apply to it the rules of sale by compulsion; 
Š whence (according to them) if the purchaser in a wufa sale, sell 
í the article purchased, the sale so made by him may be broken 
E through, as the invalidity of the sale, in this case, is on account 
ZS of the non-consent of the seller, in the same manner as in a case 
= of compulsion. Wufa sale is where the seller says to the pur- 
ad chaser: “I sell you this article, in lieu of the debt I owe you, in 
bz this way, that upon my paying the debt, the article is mine.” Some 
S- determine this to be, in fact, a contract of pawn, for between it and 
RSC, pawn there is no manner of difference, as, although the parties deno- 
l . minate it a sale, still the intention is in effect a pawn. Now, in all 

EEN acts, regard is paid to the spirit and intention ; and the spirigand : 


intention of pawn exist in this instance—whence it is, that the seller 
is at liberty to resume the article from the purchaser upon paying 
—— his debt to him. Some, again, consider a wufa sale to be utterly ` 
ess ` null, as the purchaser, in the case in question, resembles a person 
in jest, since he (like a jester) repeats the*words of sale, at the — = 
time that the effect and purpose for sale are not within his desiga. ` E 
Such sale is, therefore, utterly null and void, in the same manner ` 
as a sale made in jest. The Hanafite doctors of Samarcand, on 
the other hand, hold a wufa sale to be both valid and useful, as bz 
is a species of sale commonly practised from necessity and con- s 
venience, and is attended with advantage in regard to some ef EN 
of sale, such as the use of the article, although the purch H d 
cannot lawfully dispose of it.” ! BW 
` “The bye-bil-wufa is called in the Hedaya, Moc nt 
— — means practised or accustomed, viz., in ma 
a — eo as explained i in the Kifayah, Vol. i — a? Si 
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I shoald add that qnia means thepaniarmance oia promissa and 


yye-bil-wufa is a 

The question of the validity of Kette seems to have 
heen raised in one of the earliest cases decided bp the Sudder De- 
wanny Adalut, when the Mahommedan law-ofticers, who were con- 
sulted, gave the following opinion: “* In the deed, there is first 
stipulated an absolute sale ; afterwards, at the end of it, it is 
alditionally stipulated that, if the seller shall repay the purchase- 
money within a year, the sale shall become void. The author of 
the Buhr-i-rayik says such a condition is illegal, except it be for 
three days only, according to Hanifa and Abu Yusuf; but, 
according to Mahommed, it is legal, without restriction, as a 








shertikhiar, or optional condition.” ' In a note to the case in 

which the above opinion was given, Mr. Macnaghten adds: 

“In the case © Busunt Ali v. Ram Coomar, decided by the 

Sudder Dewanny Adalut, on the 4th of January 1799, there 

was a question put to the law-officers respecting the legality 

of bye-bil-wafa sales, though the cause, as it happened, went off 

on A question as to the competency of the agent who made 

the bye-bil-wufa sale in that instance on the part of another. Fatwa, or 
It was stated in the futwa then given, that a sale, with optional erte 
condition for three days, is good ; but for more than three days is eer? 
not good, according to Hanifa and Yusuf ; but, according to Mahom- 


med, for four days, of even a longer period, is good ; that the sort of 





sale being prevalent in the country, Mahommed’s opinion should SE: 
be followed. The intention of the parties, as collected from the — 
tenor of the deed, shows whether the bye-bil-wafa be a sale with ` ` eg 
the reserve of an option of retractation within a limited time, or a * 
mortgage for the security of money lent. A stipulation for a — 
short period must be considered to mark that a sale was in the E ; 
contemplation of the parties ; a long term denotes a mortgage, — 
or security for a loan : and such mortgages, in the form of condi- — E 
tional sales, are very common, and rightly held valid under the ` ` Lee — 
| — cited.” * ae wn Se 


Ke Vë SE pa — — 
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Bre bäi ent: The bye-bil-wufa was regarded in the Mahommedan law only 
not a sale but : . 
a security. 


in the light of a security, when any question arose as to its real 
character, and the debtor was regarded as the owner, notwith- 
standing the sale with a condition. Mr. Baillie refers to a case 
mentioned in the futwa of Abul Fazal, in which a person was 
allowed to assert a right of pre-emption, notwithstanding that the 
ownership of the property, upon the foundation of which the right 
was claimed, had been transferred to another by a bye-bil-wuata’ 
This is no doubt a sensible view of the question, although itis 
extremely Open to doubt whether bye-bil-wufas would have obtained 
any recognition in the Mahommeédan law, if the transaction 
had not originally masked itself ‘as a sale with a clause of 
repurchase. 

And this brings down the history of bye-bil-wutas down 
to a comparatively recent period. As you have already heard, 


the law relating to Rghn was also considerably modified in 
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time. and hvypothecation 
















would seem that., 


Ir 


ahommedan law had heen 


enacted. 





n mortgages were 


vw that time, 


rete u 
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inau ant 
he result was a mixed system, which has since been brougt 
_fto the shane in which we find it by the infusion of someet 
C f doctrines ish € Ae 

No distinction In concluding this somewhat imperfect survey of the Hindu 
pledge of and Mahommedan law of pledge, I wish to call your attention to 
andimmore- the fact, that neither of the two systems recognizes any substantial 
distinction between a pledge of moveables and a pledge of land. 
A glance at some of the rules which we find in both these systems 
will show that moveables alone were originally the subjects ot 
pledge,—indeed, in the political and economic condition of ancient 
society, it could hardly have been otherwise. Land was of com- 
paratively little value, while its alienation was watched with that 
excessive jealousy which forms such a striking feature in all 
systems of ancient law. The necessity of transferring the pos- 
session of the pledge to the creditor must also have proved 4 
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* Mahommedan Law of Sale, p. 305. 
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ZS serious obstacle to land being given.as a security.! I speak with TER | 
hesitation, but the conjecture is plausible, that as land gradually into is tinea 
increased in value, the rigour of the ancient rule was insensibly 
SS relaxed. The relaxation probably at first confined only to immove- 
able property, was, in course of time, extended to moveables. It 
is thus that in the Eastern, as well as in the Western, world, the 
“substantial pledge” becomes ultimately * refined into the in- 
` visible rights of the hypotheca.” 

By means of the historical outline of the law of mortgage 


Eet 







) which I have rapidly sketched for you, I trust I have succeeded 
d in establishing the proposition with which I started in the opening 
lecture, that legal history is a record of the gradual evolution 







K H 
a | d 
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which exists betwe n tracing the 
eatly history of institutions we see how the experience of one : 
generation is bequeathed to the next, to be transmitted in its turn RK 


with additions to a third, and how even in so-called stationary 





communities, there is continuous, though slow, progress. We see 
too how laws and institutions reflect the social condition of a 
people ftom which they derive their texture and colouring. In 
the language of geology, we find the whole series with each ; 
stratum lying over its predecessor from the hard primary forma- 
tion of law in its infancy through the secondary layers super- 





imposed on it of law in its youth, up to the most recent deposits ; ig 
of law in its maturity. The ways of the historic method are thus RE 
truly ways of pleasantness and not harsh or crabbed though they __ a 
— seem to be so to those who are afflicted with that peculiar form E a 


ot dulness christened ‘‘ Philistinism ” by one of the most popular 
` essayists of our day. Jürisprudence, however, I must repeat. 
` el not yield its secrets to mere conjecture, however plausible or 
Kä _ to speculation however ingenious. They can be wrested only by 
g J careful investigation. It is true the missing links may 


wn 





Ke 2 


= ed d propositions, but the most useful — of legal history 
be vice Sage SAR ——— induction. 
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CONSENSUAL — 


| Now purpose to rive you a short account of the different 





kinds of consensual securities commonly used in India, reserv- 
ing for the next lecture the consideration of securities created by | 


operation of law. 


$ 
Meaning of Now [ must begin by telling you what 1s meant by K 
laa mortgage in our law. It means nothing more. and nothing 
less than q pledge tor the repayment ot money or money s worth. 
This is the simplest definition | can rive you of a mortgage. 
he forms may vary, but the transaction in its essence is a mere 
ledge. 
Technical In English law the word mortgage, which generally means 
meaning in 


Beta Je: H legal mortgage, has contracted a technical meaning, and we 
should only embarrass ourselves by attempting to transfer the 
description of an English mortgage to a pledge of land in this 
country. A reference to English authorities would be therefore 
worse than idle, if not absolutely misleading, and, notwithstanding 

not to he he authority of Rangasami v. Muttukumarappa,' I must warn you 

ire Indian hat you cannot construe an Indian deed by the light of the defini- 
ion of a mortgage in Coke on Littleton or Bacon's Abridgment. 

In this countr 












as said just now, mean 


Definitions of Mortgages str. > called in the Enalish Jaw. The Transfer dhe * 
Property Act defines a mortgage as the transfer of an interest 
in specific immoyeable property for the purpose of securing the 
payment of money advanced or to be advanced by way of loan, 
an existing or future debt, or the performance of an engagement 


which may give rise to a Laien, liability.’ 
— fe 
1 (1886) 10 Mad., 509. WIES" 
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— compare this definition with that in the Indian Stamp comparison — 


ae t, where a mortgage is said to be the transfer or creation, to or Za, 


f another, of a right over, or in respect of specified ste i 
k for the purpose of securing money advanced, or to be Sei Stamp 
— by way of loan, or an existing or future debt, or the 
performance of an engagement.' 

You will notice gie the — Act — of — gener- The Stamp 
ally because it ant ze ` 


engagements * 
y së ef esu) sl, generally and 

Lo of moveable propert (e, Kg 

3 a such as may ` 

art from this rise to 


difference which is not material for our present purpose, you will Gerd 




















But: ap: 


> 
Ee 


fnd an important distinction between the two definitions, the | 
Stamp Act speaking of engagements generally, while the Transfer ag 





of Property Act speaks only of engagements which may give rise 


Ke 
DH 


to a pecuniary liability. 
In Fisher on Mortgages? also, a mortgage is defined as a Definition in 


security upon property for the performance of an engagement. It ee 





seems to me, however, that this definition like that contained in the a 













Indian Stamp Act is too wide. The definition of a pledge in | Ka 
= section 72 of the Contract Act is also open to the same criticism. gë: 


In Coote’s classical work,’ a mortgage js said to be a debt secured Andin ES . 
by : E: 
un ess the engagement for which security is given can be represented 
in money, in other words, unless it results in a debt which can be 
snti by a payment in money, there is no mortgage in the 
proper sense of the word. 

= Set ` Ttmay here be interesting to notice some statutory descriptions Statutory | | 
“ofa mortgage i in the English law. The Conveyancing Act, 1881, fie beh 2 Sa 
e © section 2, sub-section vi, says: “In this Act mortgage includes är: ` — 
See — charge on any i for securing money or money’s 
ES worth.” + Again, the English Stamp Act, 1891, section 80,says: | Ka 
“purpose of this Act, the expression ‘ mortgage’ meansa = 
iy by w of Fëree for the eer of any definite and E 







ledge ; and this seems to be a more accurate definition, for 
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certain sum of money advanced or lent at the time, or previoushy 
due and owing, or forborne to be paid, being payable, or forthe 
repayment of money to be thereafter lent, advanced, or paid, or 
which may become due upon an account current, together with 
any sum already advanced or due, or without, as the case may be: 
and includes, inter alia. any conveyance of any lands, estate, or 
property whatsoever in trust to be sold or otherwise converted into : 
money, intended only as a security, and redeemable before the 
sale or other disposal thereof, either by express stipulation or other- 
wise, except where the conveyance 1s made for the beneht 
ereditors generally, or for the benefit of creditors specified wh 
acceptthe provision made for payment of their debts in full satista 
tion thereof, or who exceed five in number.” , 
lt is hardly necessary to draw vour attention to the obvious 
difference between these definitions and the description of a com- 
mon law mortgage in Coke and Blackstone. But the learned 
judges of the Madras High Court preferred to follow the venerable 
authority of these writers in addition to Watkins’ Conveyancing by 
Mansfield, while tke more modern descriptions of a mortgage m the 
English law seem to have been ignored for reasons which I have a 
not been able to discover. 
ei: ëng 3 L shall be mainly occupied in this lecture with mortgages g 
BE, "ummee operty ; and the first point, on which I wish to fix 
ion and your attention, is that an ordinary mortgage.ofland may be viewed 


Biber asa ~ } i 
Smveyance. jn two different aspects. Regarded as a promise by the debtor 
to repay the loan, it is_a contract creating a persopal-obligatiai= 































But it is also a conveyange because it passes to the creditor 4 
real right in the property. A mortgage, however, is viewed s0 
much in the light of a mere contract that it is precisely one of 
_ | those transactions in which we are most likely to confound a con= 
* §tract with a conveyance. | 
Questions The double aspect, so to speak, of a debt secured by a mortgag® 
— * on land has given rise to a great deal of controversy- It was, 
— for instanee, at one time a very debatable point by what law the 
validity of mortgage of land situated abroad should be governed: 
mortgage but it is now settled that it is governed by the law of the situs, 
adare e E no distinction being recognised between an aetual transfer and a 





Validity of 
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anere executory contract, though continental jurists are still divided 


- 
— * 


E m opinion on the question. In some systems, however, the validity Me of 
“af a mortgage made in a foreign country is not admitted without made i in 


fore 

considerable reservations. . Article 2128 of the Code Napoleon, country not 
og ER generally 

for example, says : Contracts made in a foreign country cannot admitted in 


S k * Geng = A ; some sy stems. 
give a mortgage upon property in France unless there be stipula- 


tions contrary to this principle in tne political laws, or in treaties.” 
The reasons for this limitation will be readily intelligible to all 


stadents of French history. Bat for many purposes a mortgage Mortgage 


led ; 
is regarded only as personal property and if it is assigned, the — — 


the perty for many 


formalities are regulated by the law of the country where purposes. 


assignment is made.' 


It should here be noticed that though a contract, entered Court of 
_* = | «# w >= s > H "han n 
into with the object of creating a charge upon land in a foreign —— 


country, may not be executed according to the law of that pen nie ieri 


è Te. | ih te 1 f rey coun- 
country, the English Court of Chance ry will enforce the charge if $y although 
the defendant resides within the jurisdiction.? But the practice ™ morgage not 
although sanctioned by the municipal law of England, rests upon recording to 
a very doubtful basis in private international law. I must, how- country. 


ever, reserve a fuller discussion of this rather difficult question 





for the concluding lecture. 

Another problem which has arisen out of the double obliga-  ěž 

tion created by a mortgage is the situs of a secured debt. Is = 

„the debt to be regarded as situated in the country where the 
parties reside, or where the land is situated if it is secured by 

a mortgage on land in a foreign country? The question was ) 

recently discussed before the Privy Council in a colonial appeal, — debt ` 

in which it was contended that the securities were merely acces- mere andi 

sory to the debts which were payable elsewhere and could not situated, 
have an independent locality, but their Lordships overruled the 


— as it is idle to say that a debt covered by a —— 
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sec. 436, Rir-⸗- Plate Trust Co. (1892), 2 Ch., 303. 
3 (1750) Penn v. Baltimoro, 
Ves., socs. HA, 454 ; but see Story’s Con 

flict of Laws, sec. 44; (1864) Norris Sp 
N- Chambers, 29 Beav., AG < -= j 
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of the diffculty which has been felt by eminent judges im 

ee 
attempting to define the precise relation between a mortgagor and 
a mortgagee in English law. Their Lordships of the Privy ` — 
Council did not pretend to be wiser than Baron Parke or Lord E 
Denman. But while abstaining from any attempt to define the 








relation in which a mortgagee stands to the subject of his security, Geck 
they point out that the mortgagee has not merely a jus ad rem but KR 





a present interest in the pledge which is preferable to the interest 


of the mortgagor.' \* 
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Does * decree In this country the phrase ‘decrees for Money ` or for pay- T 
for money’ in- f teh Í ; > : — 
clude decree ment of money is to be found in many of our Acts, and the question a 
upon a mort- ` 
gage! whether it includes decrees upon mortgages should not present = 
any serious difficulty. And yet we find a great divergence of ee 
— 
opinion, due not so much to inartistie drafting as to the absence KA 
of a technical terminology in the English law. The truth iss — 
question whether a decree upon a mortgage is a decree for DZ: 
$ ment of money may admit either of an afhrmative or a negat 4 
answer, according to the context from which the phrase should noe 
* be detached. You cannot, so to say, take the words out of their E 
* setting or divorce them from their — connection and constrie, — 
Kä" e 5 
hd them asif they stood alone, and the neglect of this simple rule x 
ae has given rise to a conflict of decisions.® | 






Another question. which still divides the Calcutta and th 
an action Allahabad High Courts also illustrates#the necessity of a propel 
: terminology, the absence of which is the source of so much embar 
rassment. Whether an action to enforce a simple mortgage Í 
an action to recover a debt within the meaning of the Ind 
Succession Certificate Act is a question which, one would have 
thought, should not be left in uncertainty, and yet we find @ he 
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2 Walsh v. ‘Queen (1894), A. EN l44. ` All. Weekly — (1893), 1845 
3 Cf. (1897) Fazil v. Krishna, 25 Cal., ` Mahadaji v. Huri, 7 Bom., 333, 
; 2 C. W. N., 11S; (1879) Hardeo (1885) Hart v. Taraprosuno, ii Gs 
v. Hukam, 2 All., 320; (1894) Ram v. 718 ; (1887) The Delhi and London 7 
Sheo Barat, 16 All., 418; (1880) Bachchu v. The Uncovenanted Service Bank, N 
v. Mudat, 2 All., 649; (1881) Shankar- All., 35; (1881) Birch v. Ratiram, 4 Als 
apa v. Danapa, 5 Bom., 604; (1877) 115; (1896) Kommachi v. Pakker, 201 )Mad 
mio v. Rajroop, 1 C. L. R.,295;3Cal., 107; 7 M. L. J., 66; (1896) Jogemas 
— (1896) Narasimha v. Pedday, G  Thackomani, 4 Guli; 473. — E 
leg — 2 ae 
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@alentta High Court answering the question in the negative and Diversity of 


the Allahabad High Court in the affirmative. — 

In Fateh Chand v. Muhammad PBaksh,' the learned judges — 
of Allahabad, in dissenting from the judgment of the Calcutta Bassa. 
High Court, point ont that money lent on the security of a 
mortgage is a debt due from the mortgagor to the mortgagee, 
although it may not be personally recoverable from the borrower. 


The mortgagee, in bringing an action for sale, it is said, seeks 


only to recover his debt by the sale of the mortgaged property, 


and the Succession Certificate Act (VII of 1889) therefore applies 
to an action for sale upon a mortgage. I do not venture to offer 
any opinion on this debatable point. But I may be permitted to 










observe that the distinction made by 
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Distinetion 
made between 
decree for sale 
and one for 
foreclosure not 


“There can be no doubt that a suit for foreclosure ell fonnded. 


the lea 
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e learned 





judges say: 
of a mortgage could not, in any sense, be considered as a suit for 
a decree for payment of a debt.” But the form of a decree for 


oreclosure under the Transfer of Property Act also contains a Foreclosure 
suit is a suit 
for regovery of 
money. 


irection to the defendant to pay the amount due to the mort- 
ragee, the only difference being that in a foreclosure action, 
if the debt is not paid, the right of the mortgagor to redeem 
s extinguished ; while in a suit for sale the proceeds are applied 
n payment of the mert@age-debt. But does this circumstance < 


ol P ot J - ` R WV na 3 Ta ‘te . OO 
ake any real difference? In Vearman v. Wyche,? Viee-Chancel Deangeg e 


Jor Shadwell says: “ Although it has been said that a bill of leie 


foreclosure only seeks the exclusion of an equity, yet it is, in 
substance, a suit in equity for the recovery of money. If the 
opinion of any counsel were asked how money due upon a mort- 


. 


gage could be recovered or got in, he would at once advise a bill — 


of foreclosure. It is a suit to recover money ; and, notwithstand- 
g all the objections which have been made to this plea in point 
form, I think that the plea is good.” 
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— * (1804) 16 AN, 250; see (1887) Roghu- (1894) Baidnath v. Shamanund, 22 Cal., | 
© Mathy. Poresh, 15 Cal., 54; (1892) Kan- 109. de "Ae 
~ <ħan Modi v. — 19 Cal., 336; = ® (1839) 9 Sim., 575. * Hi oe: 
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that mortgages are charges upon land within the mea ng 3 * 
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Again, in Du Viewer v. Lee Vice-Chancellor Wigram € 
says :— 
“Tt was also argued for the plaintiffs that a foreclosure suit 
is not a suit for the recovery of money within the meaning of 
the 42nd section of 3 and 4 Will. IV, c. 27, for that the object of the 
suit was simply to foreclose the equity of redemption, and that the 
option of redeeming the estate was solely for the benefit of the 
mortgagor. This view of a foreclosure suit is opposed to that of 
the Vice-Chancellor of England in J/earman v. Wyche, 9 Sim., 510; 
and unless the 42nd section of the Act is to become a dead-letter 
as to mortgages, I confess the argument is opposed to my own 
opinion also. It is perfectly true that a bill to redeem a mortgage 
(which was relied upon at the bar as furnishing an analogy for the 
present case) cannot, in any sense of the expression, be treated 
as a bill to recover money; and as a general proposition, 
I think the relative rights of mortgagor and mortgagee are the 
same in a bill to redeem as in a bill to foreclose, at least as to the 
price of redeeming the mortgage. But the fallacy of the plaintiff 
argument consists in assuming that in a suit to redeem the mort- 
gage, the Court would necessarily compel the mortgagor to pay 
all the arrears of interest without reference to the Statute 
and 4 Will. IV, e 27. Ido not accede to that proposition. 4 
think, that in order to determine the price of redemption up- Se 
ona bill to redeem a mortgage, the Court ought to inquire 
what the terms of redemption would be in a suit to recover the 
mortgage-money out of or by means of the charge upon the land E 
and if, on the result of that inquiry, the Court should find that e 
in a suit for foreclosure or other suit seeking to affect Maga 
land, no more than six years’ interest would be recoverable by we =a 
mortgagee, I think it would be bound to fix the same limit 
determining the price of the redemption in a suit to redeem. So = 
far I feel bound to reject, or at least not to found my judgment — | 
upon the arguments which have been relied upon by ber = 
plaintiffs. | — 
“ For the purpose of my judgment, therefore, I shall eg 
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the 42nd section of the Statute 3 and 4 Will. LV, c. 27, and ; 
that I must treat this as a suit to recover money charged upon 
land within the meaning of the same section of the Act ; and if 
the plaintiff had no land or other specialty for securing the pay- 

ment of his debt, if he had no security for his principal and 


interest other than the charge upon the land, the consideration of 
this ease might possibly have ended in a declaration that the 
mortgage was redeemable upon payment of the principal monies 
and six years’ interest. Notwithstanding the right of entry which 
the mortgagee might have, I do not understand the Vice-Chancellor 
of England in Pearman v. Wyche to have ruled anything in- 
consistent with this opinion.” 

It is true Lord St. Leonards, notwithstanding his — Leip mat 
of Vice-Chancellor Shadwell’s opinion in an earlier case, remarks nards. 
in a later judgment*® that a bill of foreclosure was not a suit 
in equity for the recovery of the money charged upon the land, 
although it might lead to that result. But this was only an expres- 
sion of opinion that a snit for foreclosure was not a suit for the 
recovery of money within the Statute 3 and 4 Will. LV, c. 27. 


with which the learned judge was then dealing. Y 


We must also remember that in an action for foreclosure ths Application of 


Succession Cer- 
roper case direct the sale of the mortoaced tfeate Act 


: should not 
e application of the Succession Certificate Act — upon 


should not be made to depend upon the decree which may be eg 
ultimately made by the court in the action. It seems to me, a 
therefore, that the case of Amononha v. Gurumurthi” cannot be 


distinguished in principle from the Calcutta case, which the learned 


in 







court ma a 















property, an 











judges of the Allahabad High Court refused to follow. — 
Take, again, the case of an English mortgage. The mort- ot 
ss gagee may either sell or foreclose. Would a suit by such a mort- e S 
i _gagee, praying either for a foreclosure or sale, be treated as a suit | 
a S to recover a debt? Many other puzzling questions with which I 
S = not a you must arise if you pay attention, not to the 





e (1942) Wricos v. Vise, 3Dru. & War., 
104. | SE 
* (1893) 16 Mad., 64; 2 M. L. J., 155. 
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substance. but to the form of the transaction known under the 
generic name of mortgage. As I said before Ido not wish to = 


S 
h 


offer any opinion on a point which divides the Calcutta and A 
Allahabad High Courts. But I would repeat that the appli- A 











out by the final decree ot the court. I have yet another -3 
observation to make on the judgment of the Allahabad High 
Court. It is said by Chief Justice Edge that a mortgagor ee: 
entitled to as mnch protection, as any other debtor, when he is — 
sued by a person who claims to be entitled to the effects of the — 


— 


deceased creditor. The remark may be perfectly true, but the | 
protection to which the mortgagor is entitled should not depend — 
on the form of the mortgage; and for this purpose it would seem pa 
to be perfectly indifferent whether the security is in the form 
of a simple mortgage, a mortgage by conditional sale, or ati 
English mortgage. | 
Procedure for Another question, which has given rise to a greater divergence = 
unge of opinion than one would have thought possible, is whether we i 
compulsory sale of a debt secured by a mortgage on land — E 
the Code of Civil Procedure should be regulated by the provis ae 
which relate to immoveable property or by those which ree E. -a 
to bonds and other securities for money or by both. In SS S 
ported cases it seems to have been held that the execution p = 
cannot sell the security apart from the land, and that there s! p d 
be an attachment of the land under section 274 in addition” S ed 
an attachment of the debt under section 266 of the ier — 
Code. This procedure is, it must be admitted, somewhat * E 
in simplicity, and we are not told what useful purpose a 
Daa: served by attaching the land comprised in the security. lt B 
— —— he a merely idle form, and the more recent cases SU A ` H 
attachment of view that the language of section 266 is wide enough J 
sary, ` > a debt secured by a mortgage on Land. = 
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It would, however, seem that the rights of a mortgagee Mortgagee’s 


right cannot 
under a mortgage of land, cannot be sold by a Court of Small be sold as 


7 moveable 
Causes as moveable property for the debt cannot be sold apart from perty by derail 
the security.! Cause Court. 


Whether a prohibition to transfer would excend to a mort- Whether pro- 
bition to 
gage has also given rise to some difference of opinion.* Now transfer would 


extend tå a 
although the word transfer may be large enough to include even mortgage does 


not admit of 
a simple mortgage, the question whether the w ord occurring in 2 inflexible 


answer but 
must depend 


admit of an inflexible answer. In the case of policies of insurance ien 


which usually contain a clause that they shall become void upon 


statute or a private instrument will embrace a mortgage cannot 


an alienation, transfer or change of title, a mortgage does not 
operate in America as an alienation or change of title until it is 
foreclosed or the property is sold by the mortgagee But 
in England a distinction is made between legal mortgages and 
equitable charges.* 
The problems which have grown. out of the legal relations Necessity of 


accurate classi-  * 
created by a mortgage suggest the absolute necessity of a more fication in law. 





accurate classification in our law. Some of these problems still 
perplex our courts, while others may emerge at any time. I will 
add that the difficulties I have here touched upon are not confined to 
this country. The Statutes which have been passed in England to 
amend or to explain Locke King’s Act also point to the danger 
of expressing legal ideas in words of dubious meaning. 


Í told you that, tagarded under — Right created 








~ in land by a 
only a personal oblig ad tha garded under another aspect, moraa 
— Apres as a conveyance c 1 At - in lani | ; „¿ Ouly accessory 


right for 


| eatead 7+ he ec 2 e , — securing due 
thus created in the land is only an accessor ght payment of ` 
= ee {oR ee. eee EE ES a RRR Ee ets eee” A e Ki 


KREE 182 ; (1886) Debendra v. 3 (1852) Gopal v. Parsotum, 5 All., 
Ruplal, 12 Cal., 546 ; (1893) Kasinath v. 121 ; (1884) Sheoratan v. Mohipal,7 All., 
Sadasio, 20 Cal., 805; (1893)Karimuniss« 258; (1885) Aziman v. Amir Ali, 7 All., 
wv. Phulchand, 15 All., 134; (1893) Baldeo 36. Cf. (1885) Zndar v. Naubat,7 All., 














v. Ramchandra, 19 Bom., 121; (Lann 553; (1859) Madho v. Sheo Prasad, 12 KI 
=~ Muniappa v. Subramanya, 18 Mad., All., 419; (1894) Madho v. Barti, 16 * 
43735 M. L. J. 69; (1896) Sheo Churn v. AI, 337. SS: 


Sheo Sewak, 18 AIl., 469. 3 Jones, sec. 422, 
1 (1874) Budoo Mull v. Moharup, 6 * (1841) Bowser v. Colby, 1 Hare, 109+ 
__N.-W.P.,129, but see (1882) Balkrishuay. Cf. (1824) Doe d. Pitt v. Hogg, 1 0. & P, 
sume, 5 All., 142 ; + Kas Res 9 Beg, 182. 16). | o ER 
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which is intended merely to secure the due paymentc leh 


| i i 





Although, therefore, a mortgage creates an interest in land, the 
















— per- court will not decree specihe performance ota contract either to 
Oripance o — —— 
contract not make or take a Joan of money on mortgage. In other words, the 
enforced ex- — — KI 
cept where intending lender cannot be compelled to make, nermtheiptending 
money actually — — — x wë ` ze, 
advanced by horrower to take. the loan. But if the money has been actually 
lender. à — e — — — — 
advanced, the court may specifically entorce a confract to execute 
a mortgage by the borrower” Tt Ts however, doubtfal whether a 
Mere agreeinent to give a mortgage for a past debt unaccompanied 
by any express stipulation for forbearance can be enforced, but. 
the doubt rests upon technical questions of consideration wholly 
-~ ` D q "Aadi "He | 
foreign to the presen topic.” | E 
Tf contract But ugh a contract tora 







äer part enforced, if it is merely a part ol? 
ofatransaction T. | : 
and separable, disengaged the rest of the contract. DG AA AL E 
BESCH, us, where the defendant agreed to accept trom the plaintiff a loan 
EES on the security of his landed property, and also to give a lease to 

à the plaintiff for a term of his estate, the agreement to give the lease 
was specifically enforced, though it was conceded that it would be 
an idle thing to compel the defendant to receive a loan which, a 
there was no contract to the contrary, he might repay at once or 
on reasonable notice. The plaintift, I should add, was quite willing 
to advance the money, but he was also willing to take the lease 
without insisting on the loan.* 

A mortgage is regarded, whatever may be its form, $0 
much in the light of a mere security for money that it 1s classed 
as personal property in the English law. On the death of the 
mortgagee the security devolves not on the heir but on the 


personal representative, and it is only when the mortgage 15 == 
P. Cu, 346 ; The South African Tervitori“g E 
v. Wellington (1893), A. Ces ZE | 

2 (1871) Ashfonv. Corrigan, 13 Eq., 10; 3 E 
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Western Wagon and Property Co. 
V. West (1892) 1 Ch., 271; (W57) 
Datubhai v. Abubaker, 12 Bom., 242: 


(1879) Anukaran v. Saidaħadath, 2 
Mad., 79 ; (1879) Sreenath v. Kally Das, 
5 Cal., 82; (1869) Curria v. Muttura- 
* men, 3 B. L. R. (a.c.j.), 126; (1859) 
Rogers v. Challis, 27 Beav., 175 ; (1862) 
Sichel e, Mosenthal, 30 Beav., 371; (1873) 
Larios v. Bonany Y. Gurety, L. R., 5 





(1873) Hermann v. Hodges, 16 Eq.;18. Os 
(1876) Taylor v. Eckersley, 2 Ch. Dn Am 
(1890) Holkar v. Dadabhat, 14 Bon — 

a (1854) Crofts v. Fenge, $ ir. e 
Rep., 316; (1854) Woodroffe ¥ ee 
stone, 4 Ir. Ch. Rep., 319. * e ës 

e (1889) Gregson v. Udoy, H Vi 
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foreclosed that the interest of the mortgagee is converted into real SE ice 


property.' For a similar reason, a general devise of lands would pot pass. 
interest in s 


not without more pass the beneficial interestin a mortgage, though mortgage. 
the testator might be a mortgagee in possession.* 
A mortgage being only an accessory to the principal obli- Assignment of 


mortgage-de bt 
gation, an assignment of the debt should carry with it the generally 


es the 
security on the land ;* for without saying that in no case whatever rrr A with 


can the mortgage-debt be severed from the security, it may_be ™ 






safely | id down tk ` are) 
debt S. Loere Lat the ST 
being allowed to part with the s 









urities away from the debt.* In 
other words, an assignment of the debt would generally draw after 


— 





it the securities therefor, as an appurtenance of the debt, upon the 
rule omne principale trahit ad se aceessorium. On the other hand, 
an assignment of the mortgage, without an assignment of the 
debt, is treated, at most, as a transfer of a naked trust.’ 


In Ganpat v. Sarupi a distinction is drawn between an SERA 
a d * z MIT Hz, 
assignment of a judgment on the covenant and an assignment of 


the mortgage-debt itself, but I venture to doubt whether the dis- a 
made ween 
tinction can be sustained. The learned judges observe :— assignment of 
cé money-decree 
The sale in this case extended not to the original debt ona mortgage 

and of the 


but to the decree, and in the sale-deed no reference is made to mortgage- | 
any securities held by the original creditor. In our judgment then ` eer 
the sale-deed conveyed to the purchaser no title to the securities. 
-a “ We do not say that if the debt itself had been sold, the pur- 
chaser might not have been entitled to call upon the seller to * 
assign the securities. That question when it arises will be eg 
. «determined in reference to the terms of the contract, but in the F 
* -+ case before us, it is clear all that was sold was the money-decree. F 
"7 Instances may be suggested in which the holder of such a 
decree would be unwilling to part with the lien though willing to 


` (1819) Thomson v. Grant, 4 Mad., 433; .. 497; (1985) Subramania v. Perumal, 
(1877) Sham v. Raghoobun, 3 Cal., 508 ; e Mad., 454. 
Bo o yA v. Billassee, S.D.A., * (1865) Walker v. Jones, L. R., 1 P. 
d C., 50. Jones, sec, 1485, > 
$ Story’s Equity, by Grigsby, sec. 
1023, note 5; bat see (1804) Jones v. 
Gibbons, & Ves.,407, 419. 
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E: sell the decree. He may, for instance, have a second mo Kach 

E" of the same property, and it would, in our judgment, 1 

Ba to injustice to hold that the sale of the decree carried with i 

necessarily the right to an assignment of all securities held h 

the original creditor. s: 

“ Whether this be so or not. the lien in the present — 

has not been assigned to the plaintiffs, and therefore they cannot 

claim the benefit of it. = J 

Distinetion I may, however, be permitted to observe that the distinction ` 2 
* tee here taken between the opel ration of an assignment of a secured ` 


3 ment on per- 8 
meni on por pẹ debt and the operation of an assignment of a money-decree ma 


S E to mortgage-bond can only be sustained if the judgment on the debt 
has the effect of merging the security. But the learned judges 























= Butitdos do not say so, and the authorities are opposed to any such view, a8 — Je 
ss net do so, is 

ër the judgment, though it may extinguish the personal covenan 

Ni 

Kr does not put an end to the security.’ a 
* p e " r rp e D . = 
e Nadir Henin In Syed Nadir Hossein v. Daboo Pearoo Thovildarimeey — 
ge © Faseilderinee where the question arose whether the assignee of a decree for ` 


fit of the 5 


a money secured by a mortgage was entitled to the bene 


security, Mr. Justice Pontifex said :- 
sé am of opinion that, as the form of mortgage or — 


— created by the bond of 28th Aughran 1205 did not vest apy ` 
‘oe estate in the Mohunt, but only established a lien as incident to 
the money-debt, such lien remained an incident of the debt wi e 
EA it passed from a contract-debt into a judgment-debt, and si 

i ei continued when such judgment-debt was subsequently assigne 
J— ro Meer Hossein, otherwise the right to the lien must have 
Ee mained in the Mohunt. But as his judgmont-debt EERE J 
4 oa BS — fall amount for which Mirza Mahomed and the land were liabl 
— ee SÉ him, and as he had transferred such ne to Mew 


* — 
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e — » (1876) Khub v. Kallian, LA, 240: 187; 14 B. L. R., 408; (1879) x 
(1869) Ramcharan v. Raghubeer, 11 Mitterjit, 5 C. L. R, | 
WR. 431; (1873) Nadir Hossein v. Jonmenjoy V. Dossmoney, T Osle Bose 
` Pearoo, 19 W. R., 255,259; 14 B. L. ` (1882) Popple v. Sylvester, —* e e 
=R, 425 note; (1865) Gopeenath v. distinguishing (1876) In r Ber se 
— — 1 W. R., 315; (1868) Surwan Central Railway Co Ha 
8 r olam, 9 W. R-, 170; (1875) Emam also (1883) Exp. Fewings, 2“ 
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Hossein for what must be taken to have been its full value, he 
could not retain the lien either against Mirza Mahomed or Meer 
Hossein. He could not retain it against Mirza Mahomed, for 
he had no longer any debt or demand against him or the lands, 
and as Mirza Mahomed had neither done nor paid anything to 
discharge the lien, it must still have continued to exist. But the 
only possible existence it could have would be as incidental to the 
judgment-debt ; and, therefore, I am of opinion that the sale of the 
money-decree of the 14th April 1864 passed with it the len 
under the bond of the 28th Aughran 1268. The cases before 
gited from 9 Weekly Reporter, 170, and 3 Bengal Law Reports, 
Appendix, page 140, are in fact authorities for this position. 
In Smith, ex parte Mannings, Re. Sir G. Rose seems to General rule 


formulated in 


have been of opinion that, if the assignment refers in terms to — 
roperty Act, 
the security, the benefit of it would pass with the debt, but appa- see. 8. 







rently not otherwise. The general rule, however, to be extractec 
from the cases is correctly formulated in section 8 of the 











Transfer of Property Act. which says that. unless a 
intention is expressed or necessarily impli 








asses to the transteree the securities 





are also for other debts not assigned t 
It has been some eases in our courts that if the Registration 
held necessary 


assignment is not registered, the charge will not be transferred for transfer 


In 


* AH | | — of charge in 
with the debt? But if the assignment of the debt carries the some cases in 
India. | 


security with it as an accessory, may not the assignee avail 
himself of it though the assignment is not made by a registered * 
instrument ? We must remember that the Registration Act 
strikes only at documents and not at transactions; and that except, 
perhaps, under the Transfer of Property Act, no formal assign- žo 
ment is necessary.® 


~ In England the question whether an assignment of money Such registra- 
tion held un- / 

~ charged upon land in a register county should be registered under necessary in 

z England, E 


Ce CN Registry Acts has been answered in the negative, on the 


— 


gr: 


ba 


SS: * 220. F C., 271. | Muhammad, 13 All., 89; (1896) Gous 
tig i * (1883) Koob Lall v. Nittyanand, 9 Muhammad v. A , 23 Cal., 450. 
— Cal., $39; (1877) Ganpat v. Adarfi, 3 p Jones, sec. 1485 fit see § 54, T. ` 
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ground that an assignment of a legacy, although it might be 
charged upon land, was an assignment merely of money. 





d was also apparently thought that as no person subsequently deal- 
ing with the land could be affected by the mere ig U F 

: a subsisting charge, the case did not fall within the Registry 

Acts, the object of which is to prevent any such person from ` 

‘being prejudiced by secret incumbrances. The decision, however ~ 

is said to be of somewhat doubtful authority, and has not be SÉ 
gs Zä followed in Ireland. EN. 
RE Au or It will be observed that whatever may be the form of thema 
resides in mortgage it operates as a transfer of an interest in the land whigl e 
—— s given as security. But WE rest which passes to the more ~ 


week sv inion which ' 


» morteavor. In Sadat Al le 
The Collector of Sarun? the court, in speaking of usufructaary ` 
nortgages, observed :—‘ The right of ownership in the morte ` 















zaged property does not pass to the mortgagee, leaving only —— 
~quity of redemption to the mortgagor. The right of ownership $ S 
i ` mg with the right of redemption remained with the morte; 
igor, and until the property is actually foreclosed and the sale — | 
necomes absolute, the right of ownership does not pass. The ` 
loctrine is equally applicable to conditional sales and usufructuary ` 
ortgage ; it follows that the mortgagees in the presents cast 
vho, whatever the nature of the mortgage, were in possession, ; 
vere simply usufructuaries, and as such enjoyed no right £ | 
ywnership. H Ss, 
“Such being the case, the registration of their names incorrect! 

s proprietors, or the entrance of their names in sale advertise Gë 
š such, when, in faet, and admittedly they were no such thin; g: 
annot alter the nature of the rights c or convert a lower i nto: 
igher title.” mav. therefore. subiect to the eueugl 
ad by him. trar ' of gi 
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kd a 
- —— e o ` g 
This is an elementary proposition, but it would almost seem as 
if it was impossible for an English lawver to discuss the question 


without entangling himself in a learned but rather unprofitable 
inquiry into entails and the seisin of the mortgagor in the English 
law. Thus in Parashram v. Gobind, Chief Justice Farran says :— 
“ The equity of redemption in mortgaged premises is immoveable — 
property. ‘An equity of redemption has always been consi-d. 
dered as an estate in the land, for it may be devised, granted or 
entailed with remainders, and such entail and remainders may 


be barred by fine and recowery, and therefore cannot be con- 


may be a seisin. The person, therefore, entitled to the equity 
of redemption is considered as the owner of the land, and a 
mortgage in fee is considered as personal assets.” As such it is 
liable to be attached and sold, filling within the scope of section 
266 of the Civil Procedure Code (Act XIV of 1882).” 

It may be possible to tolerate an explanation which is ‘ obseu- 
rum per obscurius? But nothing can reconcile us to a solemn 





t- gi 





endeavour to explain what is clear by what is obscure. The 
* position of a mortgagor in this country is well defined and does not 
certainly require elucidation from the English law with its legal 
and equitable estates and the numerous anomalies which have 
grown out of the dual quality of a mortgage peculiar to the system. 











To retarn to the definition of a mortgage in the Transfer of — 

Property Act. You will observe that it is a transfer of an interest apocino i. ae 

_ not in immoveable property generally but in “ specific immoveable property.” S 

~ property.” These words in section 58 of the Transfer of Property 2 
= Act have given rise to some difficulty. It has been asked, suppose 5 
~ ama pledges all his landed property without specifying it, would d 
it be a pledge of specific immoveable property simply because the ,, — e 









` property is capable of being ascertained? In Ramsidh Pande v. * ebtor's ) 
` Balgobind, ê the court applied the maxim “certum est quod eertum Ge E 





i e 










be — potest,” and held that the description was sufficiently specific Keck — 
er Ce ——————— | —— 


S E (1805) 21 — Oe. at p. 560; (1898) Mahalacu v. 
E 7 Per Hardwick, L. C., in (1737) Cas- In Bom., 739, 745. os 
Eis CC horney. Scarfe (1 Atk., 603), cited in ë (1886) 9 All., 158, Cn a 

Ss en gea — Q. B. pee | — Kiel 
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to create a charge on the whole of the debida s propane 

A the judges declined to,ay whether the transaction net 
mortgage or not. A somewhat similar question may arise 1 

Teng regard to securities on property of a fluctuating nature or whic 1 
“ not in existence at the time. I do not here propose to give at 


G answer to these questions. They will be taken up at a dif rent 
SC part of the course, and to-day we will confine ourselves to “a A 
different kinds of securities dealt with in the Transfer of Prope ty — 


re | 


B: Act. — 
In closing this portion of the subject, it is proper to remark — 


= 


that a mortgage can be enforced against a purchaser A 


A AO acause it creates a right votre But the risk, of 


Ca 
iW 


llowing a mortgagor who has made a secret mortgage to deal = 
rith his property as unincumbered, has sometimes led judges 
allow the defence of purchase for value in cases in which, logi 
peaking, it ought not to have been admitted. F 
I will try to explain my meaning in a few words. (Ce: 

I sell my property to you to-day and pretend to sell it again — | 
to another person to-morrow, it cannot be denied that the second 3 
purchaser, although he should buy without any notice of the sale, CH 
would have no defence to an action of ejectment brought by ` 
you. But the case would be different if I only agreed to sell, and ` 
did not actually convey, the property to you; you would then 
acquire a right not in rem but only in personam. But equity holds 
* the conscience of a purchaser with notice bound by the agreemen d t, 
thus engrafting an exception on the rule that a mere right in p 
sonam is not enforceable against third persons { but this — 
does not apply to a —— for value without notice. The 
doctrine of the Court of Chancery, therefore, instead of ‘derogatin 
in any way from the rights of one who claims under a conveyance 
and not under a contract, rather invests a person, in some cases, 
“ex * act i whose title depends entirely upon a contract, with the ci i 
as if he had obtained an actual conveyance ; but it o 

— — against a volunteer or a purchaser with notice. ‘Thus, fo 
= instance, if some solemnity, which is deemed by the commo 
essential to the validity of a conveyance, ER omit zi 
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would treat it as an agreement which it would enforce, not The doctrine 
seems to be a 


_ only against the person who entered into the transaction, but also « survival.” 


against others if they are not bond fide purchasers for value. The 
doctrine would seem to be in some measure a “ survival,” 
and points to times when a conveyance was a transaction which 
could never take place secretly, while a mere agreement was not 
attended with any such publicity. Im these days, when the title 
to real property may pass by mere writing, or even by word of 
mouth, a conveyance may be attended with as little publicity as 
an agreement to transfer at a future time, a circumstance which 
may undoubtedly produce great insecurity of title, bat which 
cannot justify the extension of the peculiar defence of purchase for 
value without notice. In all enlightened systems of jurisprudence, 
ever, the somewhat cumbrous formalities which our forefathers 


28 upon as a protection against fraudulent practices are 


gradually giving way to a system of registration of assurances. 

The question whether a security is available against a pur- Mateshur Bue 
chaser from the mortgagor without notice was raised in the — 
Caleutta High Court in the case of Maharajah Maheshur Bue 
Singh Bahadoor v. Bhikha Chowdhry, and was answered in the 
affirmative. Sir Barnes Peacock, in giving the judgment of 
the Full Bench, observed: “ As to the second ground which has 


been raised for our opinion, namely, that the purchaser under the Mortgagee 
held entitled 


bill of sale was a bond fide purchaser without notice and, therefore, to E 


entitled to priority,—if the bond was really and Aan? fide executed against p pur- 
before the date of the defendant’s purchase, it would primé@ facie — EE 
be entitled to priority,—and the defendant could not, accord- 

ing to the decision in the case of Varden Seth Sam v. Luckputty 


- Royjee Lallah (Marshall’s Reports, p. 461), succeed without proof 
that he was a fond fide purchaser for value without notice. 


Bat, even if the defendant were to satisfy the Court upon that 
point, he would not, in my opinion, be entitled to priority, unless 


the plaintiff was bound to give notice of his bond. If he was not 
_ bound to register it in order to retain priority over subsequent 


purchasers for value, I do not see what notice he could give 


E or was bound to give. The mere charge upon an estate does not 


give a right to the possession of the title-deeds; and even it = 
G, LM l 7 | * — 
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it would, the plaintiff in the present case had a charge, not 1 
the entire estate, but only on one or two villages, which ¥ 
not give him a right to the possession of the title-deeds t > th 

whole estate. , $ 
* But if the defendant should prove that he was a bond We 
purchaser for value, he would throw the onus on the plaintiff of 
proving that he actually a dvanced the money as alleged in the — 
ereating the charge, and that the bond was executed before the ` 
defendant's purchase.””! 
inion of Mr. Justice Campbell, who w as of a different opinion, point- 
s ed to the “frightful conesquences which may result if it — 
established as law that a lien on real property, without either ` 
BESCH, or pf ioun. will suffice to defeat the most cautious — 
purchaser.” “ I should fear,” adds the learned judge, “ that in this 
country the result would be an entire insecurity of title ` that it 
would be impossible for any man by any amount òf caution to buy ` 
real property with any confidence or any security that secret lien- ` | 
holders may not start up with documents (or possibly, even assert- 
ing verbal engagements) proved, as proof here goes, and which 
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he cannot dispute, and may defeat or harass him. 
It is impossible to deny that there is a good deal of in 





these observations. In countries where the Roman doctri 
of hypothecation obtains, the evil is guarded against by $ 
device of public hypothee books, and the same purpose is in 
great measure served by the new system of registration whic 
has been introduced into this country since the passing 
XVI of 1864. | 4 
To return to the Transfer of Property Act. It divides mo 
LC: into four groups, the re iduum, which is cons! erable, bet 
swept into a separate if it can be so called, under the renè 


UUO Ol for OI LIOLS IULOGEOCZLO Gs V I propose in these lectures to! 


ow the oer at pe which has been adopted by the Legis atur 
The four classes under which mortgages in Ladin, aus usual 
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= (1866) Maharajah Maheshur v. Appiah, 4 Mad. H. Se Kegel | 
ees eRe, E W R, 6l; (1864) Chatti  Sadagopa v. Ruthna, 5 E * 
Sara — — Mad. H. O., 457; (1889) Cooling V. S 
o 5l; J see also dien egen Chuniav. Kali ` Mad., 69. 
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sale : (3 


These may 


7 are :—(1 sim] le mortgages ; 2) mortgages hy 

` ugntractuary mortgages ; and (4) English me 
em. D described as the primary y Indian mortgages. Buta 
combipation of some of these forms with others gives rise to what 

may be called Composite mortgagee the incidents of which are Composite 


g 


determined by the forms of which they are compounded. Thus, formed by 


3 ‘ combination of 
for instance, a simple mortgage as well as a mortgage by some of these. 



















varieties o 


conditional sale may be combined with an usutructuary mortgage, 
and such combinations are not of unfrequent occurrence. The 
nomalous mortgages of the Transfer of Property Act are not 





oulded on any of these well-known types, and most of them are e 


erely local. I intend to give a short outline of these mortgages 





towards the close of this lecture, confining myself for the present 


to what I have called the primary varieties. 


The first class of mortgages mentioned in section 58 of the Act * mort I 


are simple mortgages. A simple mortgage is defined as a transac- 





tion in which the mortgagor, without delivering possession of the 
mortgaged property, binds himself personally to pay the mort- 
gage-money on the condition that in the event of his failing to pays 






Be & to his contract, the mortgagee shall be entitled to cause 
the Mle of the mortgaged property, the proceeds being applicable 
= _ So far as may be necessary in payment of the mortgage-money. 
n this —— of mortgage the det arts only with the right c 
e and nott It is to use the words of Holland “a 
t in gem realisable by sale given to a creditor by way of acces- l s 
—— to aright in personam.” ! the debt i | | 
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— = "eultor 15 antitlec O cause i L 
Yg a power of sale ont of court being valid only in a few 
= exceptional cases. It was thought at one time that unless the 
. power of sale wis given to the mortgagee himself, the transaction | — 
= could not be regarded as transferring any interest in land, and 
2 could ni not, therefore be treated as a mortgage, although it might 

t to a charge. But this view, which has now been generally 
was not consistent either with the words * caused to be 
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— on e power of a mortgagee to sell without the in 3 
vention of thë court) The truth seems to be that the express ia 4 
simple mortgage long = ` to us in Bengal and the Nor 4 
West was almost wholly unknown in the other provinces, and thd SÉ 
courts there have been somewhat reluctant to treat pledgees onder — 
this form of security as mortgagees who might not only lock up their — 






securities fora period of sixty years, but also enforce them agams SG? 
bond fide purchasers for value. The whole difficulty, I may add, E, 
as been created by the Legislature including, under the name ` 
f simple mortgages, securities which were known in Madras and ` 
ombay under the classical name of hypothecation or the more 
odern designation of equitable liens or charges. 
A simple mortgage corresponds to the hy pothecation of the 
am 
sion of the 
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Civil Law and the systems which are founded upon it. 


simple mortgage the mortgagee is not put into pe 








ropert > Ju He has not. there 
satisfy the debt out of the rents and 
absolute ownership of the estate} | 
o borrow the language of English law, a simple mortgage 
is in the nature of an ‘equitable lien.’ Jt does pot esha 
‘estate’ in the mortgagee, but only creates a lien as incident | $ 
the debt. ; —— 
simple y Act con- 
A The T ; 12 0D FAC * y 
the debt, and an agreement empowering the mg yee to real 
his money_c ~ DL. The pledge 
nust, — ordinarily —— a decree directing a sale in- Si 
make his security available. In the case of a simple mo a 
erefore, the mortgagee has, generally speaking, —* the lela an 
f the debtor, a two-fold cause of action : one arising § H e 
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2 (1889) Bulakhi v. Tukarambhat, 14 3 (1864) Chetti v. Sundram, 2 Mac 
Bom., 377; (1890) Onkar Ramshet v. C., 51; (1885) Aliba v. —* 
Govardhan, 14 Bom., 577; (18%) 218; (1886) Rangasami v. Muttu K 
_ Venkatesh v. Narayan, 15 Bom., 183; rappa, 10 Mad., 509; (1886) Æ 
(1895) Datto Dudeshvar v. Vithu, 20 Rama, 10 Bom., 519; ana 
— 108; ——— Ganga- v. Vitai, 13 Bom., 90; (1888) ¢ 3 
, Saravana, 12 12 Mad., 69. ` 
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hypothecation ; 
of action in one suit. 








s g 401 


breach of the covenant to repay, and the other arising out of the 
and he can sue the mortgagor on both the causes 
Under the 


however, the mortgagee is not bourn 






a of théProperty Act} 


to sue for both the remedies 


simultaneously, as notwithstanding the provisions of section 44 


— 


Mortgageo not 


d to sue 
* both reme- 


dies simultan- 


of the Code of Civil Procedure he may, if he likes, bring his action eously, 
on the covenant first and then sue for the sale of the mortgaged 


property. 


A simple mortgage thus creates a personal liability which Mortgagee 
may sue debtor 
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ease in which, owing to want of registration, no mortgage has 
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is separable from the obligation in rem created by the pledge. 





mortgage. d 


personally al- 
though not 
able to enforce 





But the transaction may not always be divisible, and difficult beri obo 


ways 


questions of construction frequently arise owing to the loose man- divisible. y 
ner in which mortgages are drawn up in this country. Legal E 
experts are very seldom employed in India, and the most impor- 
tant documents are prepared by persons of little education and 
with as much knowledge of the law as the village schoolmaster, so 


of the present century. 


gratefully remembered by the English bar down to the beginning 
The consequence of this state of things 


s, that a great deal of most expensive litigation arises out of 








| ‘attention. i 





= [n the case of Matungini Dassee v. Ram Narain Sadkhan,* the Mates tengini v. v. 
_ mortgage-bond, after setting out the properties belonging to the "`" 
J ere E as follows :—* I borrow the sum of Rs. 100 








-S (18S60) Luchmeput v. Kyhrat, 4 B. 

LR, F. B., 88; 12 W. R., F. B., Il; 
(868) Fullaga v. Moorthy, 4 Mad. H. C., 
174; (1869) Tukoramy. Khandoji,6 Bom. 
«ELC. ocj, 134; (1870) Sangappahin 
— — ge H. C., a.c}, Hi: 
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— of construction of extremely ill-drawn deeds, which 


might be easily avoided by the employment of experts. This 
| well shown in some recent cases to which [ will ask your 
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(1879) Aristolal v. Bonomali, 5 Cal., 611 
(1880) Sheo Dial v. Prag Dat,3 All., 229; 
(1898) Nemdhari v. Bissesswar, 2 C. W. 
N., 501; (1883) Ulfatunessa v. Hussain 
Khan, 9 Cal., 520; in the last case, 
however, the decision turned opon a 
somewhat different point. 
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an | from you on mortgage thereof (of the land before mentioned), with 


interest at the rate of 24 per cent. per annum, which interest I 
shall pay monthly, and shall repay the whole amount within the ~ 
23rd of Chytro of this year (April 5th, 1875). Jn default of my E 
paying the debt within the term aforesaid, you shall have to get the 
mortgaged property sold hy instituting legal proceedings. Should the = 

sale thereof not cover the whole amount, you shall be able to realise ei i 
the balance by having my other landed properties disposed of. On ~ =a 












= 







the above condition I do hereby execute this mortgage-deed, ` 
having mort: gaged the above piec e of land, together with the title- l 
deeds thereof.” The court held that the document which — 
unregistered was not divisible, as it disclosed only one transaction, 
and was, therefore, not admissible in evidence even for the purpose ~ 
of proving the debt secured by the mortgage. The learned ën, 
also expressed a very serious doubt whether, having regard to the — 




















terms of the loan, the defendant was at all personally “liable for — 
the money, and whether the only remedy of the plaintiff was not 
against the mortgaged property. At any rate, the personal” 
liability which was to arise only in the event of there being any, 
balance due from tle mortgagor after the sale of the mortgaged 
properties could not be dissociated from the hypothecation.t E 
The case of Miller v. Ranga Nath? also furnishes another 
instance of the difficulties which arise in dealing with 
ill-drawn instruments. In this case the mortgage-bond d a 
vided as follows:—‘If the executants thereof fail to pay. 
money, according to the terms thereof, the creditor shall imme- 


D 


je 


diately institute a suit and realize the debt by the sale of e. , 
_ mortgaged property ; and, if the proceeds of the sale fall shori 
d WS the personal and other properties of the mortgagors. z lt i 
3 was contended that no action could be brou ht Io a 
_ the mortgagor personally liable till a suit had broug F 
the mortgage, and an endeavour made to realise the debt | ny th Ss 














































= F — ine 1 See gë (1870) Jogeswar v. Nitai- Rinchiden, 14 W. R., ou: 18 —— 
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sale of the property pledged to the creditor ; but the court was 
of opinion that the contention was not well-founded, the bond 
providing, however inartificially, for two remedies by means of 
one and the same suit, although both the remedies were not to 
be simultaneously available, the personal remedy against the 
mortgagor being available only in the event of the first remedy 
against the mortgaged property being found insufficient. 
In a simple mortgage as I told you, the mortgagor undertakes In ` simple 
lt ere ` 
personally to pay the mortgage-money. Whether under the Transfer op personally ~ 
of Property Act there must not be an express covenant to pay Sep e ei 
before a mortgage can take rank as a simple mortgage, I need not — — 
pause to discuss ; although the words *binds himself personally” 
followed by the words “and agrees expressly or impliedly that in . 
the event of his failing to pay according to his contract,” would 


“whe 


rather seem to point to an express agreement to pay the mort- 
gage-money. But whatever may be the true meaning of the 
clause, there can be no doubt that if there is nothing h@ethe 
et eter Meed weu to lo a, will arin Re: 
acceptance of the Juan 

In England the promise may, according to the character and 
construction of the document, be either a simple or a special con- 
tract. And a somewhat similar question may arise in this country 
on the Statute of Limitations, which makes a distinction between 
parol and registered agreements.’ 

But though an unqualified admission of a debt implies a ,,, where 
promise to pay, there is no such implication -if the promise covenant is 


restricted, no 


Š 2 ° 4 wit . ’ “relation of 
is to pay in a particular manner or out of a particular fund. In escher 


the presence of such a stipulation, the implied promise would pale —— 
its ineffectual fire. Where therefore a mortgagor who was a — 
trustee covenatited that he .would pay the mortgage-money out 


— 
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a S ` (1843) Yates v. Aston, 4 Q. B., 182; ` Inarutullan, 14 All., 513; but see (1889) — 
een Sutton v. Sutton, 22 Ch. D., Singjee v. Tiru, 13 Mad., 193. For the 7 t 
mm: (1873) Kalee v. Raye Kishoree, American law, see Jones, secs. 677-78. 








19 W. R., 281; distinguish (1715) ? Cf. (1887) Swaba v. Abaji, 11 Bom., — 
sag _ Howell v. Price, 1 P. Wms., 291. See 475; (1889) Kasturiv. Venkata, 1 M. L. — ts. 
D ) also sony. Musaheb TRER Khan Ké J., 162; (1891) — B., Ib., 479. ber 2 SS 
roe —— ee J | 2 | p 
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of the rents which should come to his hands as such trustee, the ` 
court refused to imply a parol contract on his part for the repay- ~ 







ment of the loan.' E 
Fates v. Aston, The cases of Yates v. Aston? and Mathew y, Blackmore, — 
which may be regarded as the leading authorities on the subject. 


establish these two propositions, A loan involves a liability to pay ` 
and the mere circumstance that it is secured by a mortgage upon ` 
Mather v. land does not affect the right of the lender to sue the borrower ` 
EE personally. On the other hand, where there is a covenant or — E 
agreement not absolute but restricted, it does not create the 


HM H ) D | i Sp berg 
relation of creditor and debtor as upon a simple loan of money ` x 


D 





— — 
ae ——————— 
between the mortgagee and mortgagor. The maxim “ expresno 


j unius est exclusio alterius would apply in such a case, and the 4 





ereditor can only claim performance according to the terms of the bk d 
contract P We + 
It seems that at one time there was some difference of opinn 
a among the judges of the Supreme Court on the question whether t 
H an action for money lent would lie on a Bengal mortgage.’ — 
F Morton however speaking in 1841 says: “ These instruments E 
now daily recovered upon in indebitatus assumpsit, for money lent, 
ae ` and no distinction is taken between charging the land or the pe j 
Ka? as a security, nor is the refined distinction recognised betwee 
— instruments of this nature which express that the lender is D Si 
power to sell the land, and pay himself, and those in whieh al 
borrower undertakes to sell the land and pay out of the Geet: T 
— The Courts seem to have lost sight of the only sound distin cé 3 
between an instrument which creates and is the foundation TT > 
claim, and one which is merely evidence of and — 


sët 


PS eviously existing debt.”® al 
. The question, whether the personal liability of the morigas 


O ded b > is excluded in any particular case, must of course depend ez 
` question of f —— — = E 
es "ss ® (4857) 1H. & N., 762; (1858) Browne  Punchanund, Morton, P- TË 
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Bes e éen, A 0.B. N. B., 008. (1777) Tilluckram v. Choilom, = 
ae Sg. BD A B., 182. - p» 230 ; (1778) Sopleram ve" | 


mg See the remarks of Lord Davey in Morton, p. 232; spe À —J j) Sur 
chunder, Morton, p- 239; ( —— 
KEE i V. Gobind, Morton, p. 20. e a 

(1778) Radachurn v. s Morton, 233m. ` “eee a 
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terms of the document whieh must he construed in the nsnal We 5 
- And ng ine is mo à UL | le a th (Out 
One man 










Ig 
———7 R epp, E = heen well Value of 
on questions of constructio s nonsense, it basch MAL authorities on 


d by Sir George Jessel, l by another man's such question. 


sand unless some canon or principle of interpretation can 











be extracted from a judgment, it cannot help us in the construc 
tion of another instrument even though the words may be the 
same’ 

} In Aspden v. Seddon? the same learned judge observes : E Tn AET 

“ The only result of referring to authorities-is confusion and error. 

It may be quite true that in your opinion the difference between 

the two instruments is not sufficient to alter the construction, but 

at the same time the jadges who decided on that other instrument 

may have thought that that very difference would be sufficient to 

alter the interpretation of that instrament. You have, in fact, no 

gwide whatever ` and the result, especially in some cases of wills, 

has been remarkable. There is, first, document A, anda judge 

formed an opinion as to its construction. Then came document B, 

and some other judge has said that it differs very little from 

document A—not sufficiently to alter the construction—therefore 

he constrnes it in the same way. Then comes document C, and the 

judge then compares it with document B, and says it differs very 

little, and therefore he shall construe it in the same way. And 

so the construction has gone on until we find a document which 

is in totally different terms from the first, and which no human 

being would think of construing in the same manner, but 

which has by this process come to be construed in the same 

manner. s | ww 

But the practice of reporting cases on construction is very 

common, and the practice of citing them is, I fear, equally 

common. I am, therefore, somewhat reluctantly compelled to 

>. tefar i a few cases on the question, and I will begin with a 

judgment of their Lordships of the Privy Council. 


ei Per Jessel, M. R., in (1880) Emmins Tanqueray Willaume and Landon, 20 
v. Bradford, 13 Ch. D., 493. = Le eae! (1889) — — 
oa. (1875) L. R., 10 Ch., 396. ar nah 

3 (1875) Aspden v. Seddon, L. R., 10 
A — Ch., 30, 303: Bee also se eg re 
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€ SCH pus In the case of Narotum Das v. Sheo Pargash Singh, th 
gash. * Judicial Committee were called upon to construe a docun wis 
which commenced by stating that the mortgagor had borrowed 
the sum of Rs. 4,100 at a certain rate of interest. It hen 
went on to say: “I have by this instrament hypothecated the — 
whole of my property in Taluk Chandipore, situate in Fyzabad. ` > 
As the aforesaid Talak of Chandipore, Bihar, is under man Sa 
ment under the Encumbered Estates Act, and I have arenas 
filed in the office of the Superintendent a schedule of 1 
d debts specifving the names of my creditors, l do hereby promis D 
and give it in writing that I shall without any plea repay a E 
, principal with interest, within the term of two years. The mode of 
payment will be that, after paying up the scheduled debts, I shall 
first of all pay up the debt — by this bond, Wies: 
interest. I shall thereafter appropriate the profits of the — 
and attend to the liquidation of other debts. I shall not take the 
. profits of the estate, without paying up the present debt ge 
: interest ; if I do take the profits, it will be for the payment of | 
this debt. I shall, until this debt is repaid, abstain from contr — 
ing other debts from the bank or anywhere else. When my — 
estate is released from management under the Encumbered Estate 
Act, I will immediately, first of all, pay the debt due to the sau 
banker, and will pay the other creditors afterwards. In bof 
eases, that is, while the estate is under management and after ©) 
Fi released, the repayment of this debt will be the subject of — ir si 
r — consideration. In the event of any breach of contract t 
Ti. S place on my part, the said banker is at liberty to institute s 
fr - within the time fixed in this bond and recover the money. ` Ty 
not transfer or mortgage to any one the hypotheeated e: 
Beer till the principal and interest of this debt is paid ups H 
SS ae Ie will be illegal. These few lines have, therefore, ge: bes 
E ap unconditional bond hypothecating my property, so t à 
"EEN ege as a document and be of use when required. Ze 
Zéi It was contended on behalf of the mortgagee 
a — contained a Dëse to pay the money dis stine 
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hypotheeation, and that the mortgagor was therefore personally 
liable to pay the debt ; but their Lordships said that, looking at 
the whole of the deed, they could not place any other interpreta- 
tion upon it than that it wasa mere hypothecation of the land 
and nothing more. 


The foregoing case was apparently treated in Bunseedhur Bunseedhur v, 


Sujat Ali. 


rz 


but in the e 
«ase before their Lordships of the Privy Council, there were 


v. Sujat Ali,' as authority for the proposition that, if a mortgage- 
contain an unconditional promise to ‘, the 
borrower is not personally 









bound to pay the debt: 





the important words, “and the manner of payment will be, 
&e., &e.” In other words there was only an agreement to pay 
in a particular manner, and not an unqualified and unconditional 
promise to pay. 


And this brings me to the recent case of Girijanund v. Saila- Girijanund e, 


janund where it was held that a personal action against the obligor 
could be maintained upon an agreement which stipulated that 3 
certain sum should be paid to the grantees as and for their mainten- 
ance out of the offerings made to a Hindu idol. The learned 
judges were of opinion that such ofterings were extra commercium 
and could not therefore be charged with the maintenance of the 
grantees ; but they held that the grantor was personally liable 
to pay it under the agreement. I am, however, bound to say 
that there was not only no advance of any money in this case, 
but also no unqualified promise to pay. The terms of the docu- 
ment were these: “ Before this, for your maintenance, my 
paternal grandfather executed on the 24th Baisakh 1271 a deed 
stipulating thereby that you and your descendants would, from 
generation to generation, get the sum of Rs. 2,400 a year from the 






charao of the deity Baidyanath. Agreeably to the terms of the 
said deed you and your descendants shall, from generation to 


generation, continue to get from year to year the said sum of 
Rs. 2,400 from me and my representatives. I and my repre- 
sentatives shall remain liable for the payment of the amounts due 






L A.,68; 22 Cal., 434.” 
Kalkasingh v. Parasram, 22 ` * (1896) 23 Cal., 645. 


Sovlajanund., 
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to you on this account that have fallen in arrears for -N 
during the time of the said deceased Ojha.” — 

The obligor seems to have merely agreed to pay out of 
particular fund, and if the money could not be realised in t 
stipulated manner, the grantee could hardly hold the grantor e d 
sonally liable on the contract whatever other remedy might be 





open to him.! 
Distinction K now — on to charges Ww hich should ) lis 
— tall 1 s, but I — say that the attempts which ha Si S 
SERN e made from time to time to distinguish them have been SH = 
successful. In England the distinction is very clear. Wheney 
a security is given on property, but it is not in the well-know! 
form of a mortgage, the creditor is said to have a charge on w 
property which may, as a rule, be enforced in equity, and is 





ke 
Ly 

I 
. 


therefore known as an equitable charge or mortgage. But the 
definition in the Indian Act is wide enoug 
transactions which would be treated only as charge d, 
pag hence arises the difħculty aing narp line of 
inction between a mortgage and a charge in this county —— 
i Seton 100 of the Transfer of Property Act says that whe 
E immoveable property of one person is, by act of ari ( j 
am not now dealing with charges by operto of law), ma 
security for the payment of money to another, such person is i 
said to have a charge on the property if the transaction í toes 
not amount toa mortgage. If, therefore, the payment of money is IS 
secured on land, but no interest in specific immoveable prope 
is transferred, the transaction will amount to a mere charge. ` 
| A charge is generally created by a settlement SCH 
SE — which the property of the settlor or testator is — appro” Jee 
* “H * charges priated to the discharge of a portion or legacy or det fe 
ee 3 * creation of a charge, and in this respect it differs fron nas 
F K wir exist- mortgage, does not necessarily implysthe existence, of a deaf 
SEN — an interest carved out of the estate which | may | 














m | 











i (1806) Girüjanundv, v. —— 23 Subbamma, 7 Mad 23 pi 
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BEE "o (1882) Kanhia v. Muhammad, 5 (1887) Grish V- - inn pomoni, 
st or All, 11; (1883) Chatti Chalamanna v. 66. . — — 
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‘thus very much like an English mo 
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stituted by a mortgage.' The distinction is not merely verbal, 
as it carries with it very spl aaa consequences because, 
santorced against 








generally speaking, although a me 
ı purchaser lor value dÄ e $ Su el CH, 

I now come to mortgage Vi | itional sale. A Mortgage et. 
mortgage by conditional sale is defined i in the Henger of Property — 
Act in these words :—Where the mortgagor ostensibly sells the 
mortgaged property on condition that on default of payment of the 
mortgage-money on a certain date the sale shall become absolute, or 
on condition that on such payment being made the sale shall become 
void, or on condition that on such payment being made the buyer 
shall transfer the property to the seller, the transaction is called 
a mortgage by conditional sale. 

In Regulation XVII of 1806, a mortgage by conditional sale 
was said to be “a conditional conveyance of land as a security for 
the repayment of a loan with a stipulation that, if the money 
borrowed be not paid, with or without interest, by a certain day, 
the sale shall become absolute.” 


ap Engiisa morang" poss o£ nen Gë gage 
securities in which the ownership of the property pledged is liable to 


be transferred from the debtor to the creditor on default of payment. 
They are herefore enerauy. treacec 9cous.* De 
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wortgage. In an English —— the — enters into Distinctions 
a covenant for the payment of the debt, and even if there is no between them. 
such covenant a debt may be created by implication. But, insa 


mortgage by conditional sale in this country, 

en not — ry it himself personall 
n 8 S ss J 

the mortgage-money. A conditional sale is mee oh Sr, 


rtgage by trustees under a power, conditional, — 
where there i is no cestuz que trust to enter into the usual covenants. 


















| 3 (1988) Poulett v. Hood, 35 Beav., Patterson, 7 Cal., 394 ; (1885) Surno- 


= Fisher, § 215. moyee vV. Srinath, 12 Cal., 614; affd. — 

2? (1866) Khelut Chundery. Tarachurn, in appeal; (1888) Srinath v. Khetler, eh 

= W.R, 269; affd. in appeal 16W. L. R., 16 I. A., 85; 16 Cal., 693. , 
 RPG 33; 14 M. I A., 144; (1870) ° (1881) Ramasami v. Samiyappana- — 
- Sorosheebala v. Nundal, 13 W. R., yakan, 4 Mad., 179, 183-4, be 
4; 5 B. L R., 389; (1880) — ves 
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There is again some 


































Kalist liable. ade ever, to be divested by the gien ` 
“on the appointed day. The English mortgagor says to his ere 
"zl sell my property to yon, but if I repay the debt by a cert: 
the conveyance shall be void, or (as is now generally the be: 
shall re-convey the property to me.” In the common form, ¢ 
an Indian mortgage, on the other hand, the creditor — 
a qualified ownership, which, however, by the terms of thea 
ment, generally ripens into absolute proprietorship on the Wax 
the mortgagor. Inan English mortgage, therefore, the mortg Sr 
in the absence of any agreement to the contrary, has the right to o 


A mortgagee 


E under condi- inadi : — a ee ta 
® tional sale has enter upon possession of the property immediately upon £ the 


E eegen execution of the deed, but the mortgagee under a condition: J 


diate posses- has, generally speaking, no suc th right. The possession of | J— 
sion. db 
= mortgagor is therefore usually protected in an English mol Së 


by a covenant for quiet enjoyment till default, a covenant s whic 


oa | as a rule, would be wholly geg Luin nasa fo 


ea 


the simple reason that with us the LLOR “ul eg 
er only a out i ship to the mortgas 
























- fesses 
W de 

8 
ES Dai t Clause (e), section 68 of the Transfer of Property Act, give 
` forms: of mort- three different forms of mortgages by conditional sale ; but, as fi 
SA sale. my experience goes, the first is the most usual form, Ae? ithe 
forms being very rare. Another form not mentioned at all in th 
Act, is where there is a stipulation that the mortgagee would " 
entitled to the ownership of property after — = fore 
closure proceedings prescribed by the be." ` , ES 
A practice, however, obtains in this country, which also se 

to have prevailed in England in former times, by which he de debi j 
executes a deed purporting on the face of it to be an al ann 
— conveyance, the creditor, on the other hand, engaging to re- -CODY 


the Saas to the debtor on ————— of the loan. z In 
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eases the conditional sale differs but very little in form from an 
English mortgage. The practice, however, is open to very 
serious objection and is gradually dying ont. 
In the case of Raja Heera Singh where there was an Raja Heera 
Singh's case : 


abaplute sale together with an agreement bythe purchaser to *a redeemable 


eë | A sale” held to 
re-convey the property, if the purclhase-money together with be same as 


interest was paid by a certain day, it was contended that the — 
transaction between the parties was not a mortgage, but only 

“a redeemable sale.” and therefore not subject to the rules 
governing mortgages. The Court, however, held that garede 

sale 





was identical with a mortgage, and_that_ the vendo 


foreclosed in the same wavy as in an ordinary mortgage, 















; redeer 





_ There can be no doubt that the case was rightly decided ; 


* Mortgage i 
but the proposition abont “redeemable sales ™ is stated in terms —— from 
which are somewhat unnecessarily broad. It is true that the clause for 

- repurchase. 


rights of the mortgagor may not be defeated under colour of a 
redeemable sale. but care must be taken to distinguish ¢ 
fror oun 


H 





chase. The two things 





“le s 




















hey differ widely 





` If there isa honda fide sale with a condition j 
r repurchase, the power must be exercised strictly in compli- 

ance with the terms of the condition ; while in the case of a mort- 
Lage, a failure to fulfil the strict terms of the agreement is not 
immediately followed by a forfeiture of the property. The reason 

or this distinction is said to be that in the case of a bond fide sale 
vith an option to the ‘vendor to repurchase within a given time, 

lere is "weg whatever to relieve against the sale, the rights 
of the vendor being entitled to protection equally with those of 
purchaser whom it is sought to deprive of his property ; 
while in the case of a mortgage the transaction is regarded 
| mly ` as a security, and the mortgagee is sufficiently compensated 

f he is allowed interest in default of payment at the appoint- -~ 
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e — ne ee 3 Agra, 205; (1821) Arman v. Nourut- 
| ar tun, 3 S. D. A., 103, 
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[t is, as you know, a well-established proposition in I glish. 

law that equity will relieve against the } penalty of forfeiture. - 

is equally well settled that where there is no question of — 

forfeiture but a privilege is conferred in case of the payment of ` 

— fee money at a zt "ge such privilege cannot be enforced if the ` 
perchas © money is not pafin terms of the contract. In Joy v. Birch! ` 
complied with. the Lord Chancellor said: “It is a well-established- rule that 3 
under a clause of repurchase of this description being for the si 


Ce Si 








purpose of determining an interest, the terms of the proviso” 

of repurchase must be strictly complied with. That doctrine was 

clearly laid down in Barrell v. Sabine (1 Vern., 268), and it was | 
confirmed in a case, in this House, of Ennsworth v. Grigthe 
(Br. P. C., 184). In Daris v. Thomas (1 Russ. & Myl., 506), Sir E 
John Leach said: — Where there is no stipulation for penalty or 
forfeiture, but a privilege is conferred, provided money 1s — 
within a stated time, there the party claiming the mie 
must show that the money was paid accordingly.’ In Barret 
Sabine. it was held, ‘that where there is a clause or provision in 
the conveyance for the vendor to repurchase, the time limited for 
that purpose ought to be precisely observed. It was, — 
for the party claiming the ES, to repurchase, géi 













































DN comply with the terms of the prov Lion, ` 

E Notwithstanding the general rule, therefore, that time 1s oh 

A the essence of a contract relating to the sale of land, in thè — R 
* of a condition for repurchase the terms of the agreement — 


ust be strictly complied with. I find that in the English cases — 
a stipulation for repurchase i is spoken of sometimes as an béi 












— gence and sometimes as a privilege; and the distinction, betwe 
— relief against the forfeiture of a right which has been once acquil 

sn z: and the creation of a new right at the expense of thè vendee, 
K — would seem to rest upon the assumption that the niga to r 
— e" purchase the property is, properly speaking, a mere indul, 

ee cs or privilege. But I presume that in settling the amount 
* ie — the purchase-money, the right to repurchase the property is take 
CS — into account, and a —— deduction made from the pr rl 
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having the rights of the creditor.” 
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> 


I will now return’to t ; Distinetion 
= | hetween mort- 
a e distinction which has been derived from the gage and eon- 


ditional sale, 
ungs 









aw and which has given rise toa multitude of cases, some 
of which I will notice in this place. I- must here observe that the 


actions are some- 






various shades of difference between the two "8 


times so nice that they can only be appreciated Dy a lawyer: and 





feed Bacon was probably thinking of such distinctions when 


s he recommended a person unable to find differences to study law 


cases, 


Le Unease Cos ; : T: T ` Eag tel Alderson ¥. 
= i H Wite. 


where the question turned upon the construction of two instru- 
ments, one of which was on the face of it an absolute conveyance, 
while the other gave tlie vendor a right to repurchase the property 
on payment of the purchase-money. J should state that the 
claim to redeem, which was put forward by the apparent vendor, 
was a very stale claim, and, in the absence of cogent evidence, 
the Lord Chancellor refused to hold that the instrument of 
conveyance was not what it purported to be. In support of the 
right 6f redemption it was contended that the costs of the 
transaction had been paid wholly by the person who professed 
to sell the property and not by the vendee. It was also contended 
that the vendee had not only used the word /nterest but had 
spoken of his security on the estate in his will. But these 
circumstances were not deemed incapable of explanation. The 
true ratio decidendi, however, is to be found in the concluding 
remark of the Lord Chancellor in which he says: “I agree with 
_ the observation of Lord Manners in Goodman v. Grierson, 2 Ball 
ER. 274, and I think that the Court ought not to cut down the 
rights of the purchaser unless it can see its way clearly to his 


f 






The rule laid down in Alderson v. White was followed Bhagwan 
me their Lordships of the Privy Council in a recent case he? Din. 


n which they have laid down that —— — 
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morteace me | vote the e 
e | 


<a » Bu: 
Boadi fide sale I am, however, bound to say that a hond fide sale s 
with condition ‘ 
te repurchase condition for repurchase is very rare in this country, while it i 
very rare. 








se 





very common practice with mortgagees to take a conve 
the property from the mortgagor with a condition for repuret na 
as security for the loan ; the mortgagee either taking the rents it 
ro lien of interest, or allowing the mortgagor to remain in oceup 





T paying interest on the mortgage money under the name of re ent. 
= Of course if the transaction is not really a Dër 
only a sale with an option to repurchase, the parties — 

* S stand in the relation of mortgagor and mortgagee. Such 
— transaction is perfectly lawful, and although time is not ordinari miy 
regarded asof the essence of a contract relating to the sale of lan nd, 
it may be conceded that the principle should not be extended 
d one-sided covenant for repurchase. But it must not be ass 


d CH 





* that the tests, for determining the class under which the transa f p= 
e falls, are necessarily the same here as they are in England. — SS 


English rule English law, as we have already seen, there is either an esp : | 
e — or implied covenant by the mortgagor to pay the debt, í 
even where there is no such covenant, a parol promise to | 
would be implied from the mere fact of the acceptance of 
ke loan; and you will notice that the leading English e E 
the subject lays down that prim@ facie an absolute conveyan 
which does not show that the relation of debtor and crec dit 
E? should subsist between the parties, does not become a mere 
CN gage simply because the vendor stipulates that he shall } 
— right to repurchase. In this country, however, a mo rt : 
| F conditional, sale is. | entitlec 1 ger? 
for tl t, and the mere absence of a Sege: 
itee to recover the purchase-money cannot, therefore, si 
the transaction is not a mortgage. The bye-bil-wufa or n nortg 
by conditional sale, as I told you in a previous lecture, wa 
duced by Mahommedan lawyers to evade the *5 
religion — are: Leger? at interest, an obje 
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+ means of a deed which purports to assign 
utely subject to a right of repurchase, or by 
of two contemporaneous instruments, one of which purports 
to effect an absolute and unconditional sale, while the other cons 
tains a stipulation that the apparent vendor shall have the right * 
to repurchase the property.. The old Mahommedan forms of Origin of bye- ` 
d bil-wufa. 
| g have descended to us, and the bye-bil-wnfa carries us aoe 
: Band in the days when the casuistry of its lawyers 2 

was employed for the purpose of enabling the faithful followers of 

Islam to take interest on money with an easy conscience.' In 
the true bye-bil-wufa, whatever may be the form, the mortgagor 
es not, I repeat, render himself personally liable. If he does not 
choose to redeem, the mortgagee cannot enforce payment, and 
must take the property which was given to him as security for, 
better or worse. The test, therefore, whether the apparent vendee 

can exercise the rights of a creditor, cannot be applied to a e 
_ mortgage by conditional sale, and the broad rule laid down in K 
` Alderson v. White? ‘no debt, no mortgage,” may perplex but can- 
not guide our courts. As Chief Justice Edge points out, India 
documents ought not to be construed as if they had been drafte 
by an English conveyancer familiar with equity cases, which ar 
: wholly unknown to the people of this country, and altogethe 
_inapplicable to the form and object of the contract of mortgage as z 
understood by the parties? Alderson v. White has, however, o 
received a sort of sacramental stamp from the Privy Council KÉ 
2 which none in India may dare efface. 
TA e, mata formulated by Butler for determining whether a Butler's tests, 
e > is an absolute sale or a mere security do not, however, | * — 
open to the same objection. “If the money paid by — 
e the earned editor of Coke on —— was a 























































| KS s not let into the immediate possession of the 
— oe tiie rents for his own —— he 
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accounted for them to the grantor, and only retained the — 
of the interest ; or, if the expense of preparing the deed of con- 
veyance was borne by the grantor ; each of these circumstances has 
been considered by the Courts as tending to prove that the convey- 
ance was intended to be merely pignorititious.”“! I have only teg 
remarks to make on this note: the first is that the enumeration 
does not profess to be exhaustive : the second is that the adequacy — 
or inadequacy of the price paid on the transfer is a test which 
must be cautiously applied. In estimating the considera 




















tion, the right of repurchase which must necessarily fetter the 





ownership of the purchaser, is, I presume, never wholly left out of 
account, and the mere inadequacy of the price is not therefore a s 


— 


very cafe test. 





Trve test—the lt would be ditheult, if not impossible, to lay down any hard- — -a 
intention of 


the parties and-fast rule on the subject. äm may be very good in Veit, 


way, but they are like All that we 
can safely assert is that the answer to the whethe i 
transaction is a bond with a contract for rep 
a mere mortgage in the form of a sale, must depend upon = 
intention of the parties, which may be found in the deed itsel 
or gatherec from the circumstances attending he transaction or, 5 
rol evidence. In other words, the real nature of the 
saction must always be carefully looked into as the mere om Ze 


f the instrument is a very delusive guide. E 
[t is now time to draw your attention to some cases in our 
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reports to show the manner in which the problem has been solved 
in this country. x e 
In the case of Subhabhat v. Vasudechhat$ although H th 
deed on the face of it was described as a mortgage, the Cou 
held that the description was not warranted by the contents of t 
document and that the transaction really amounted to a sale,- D 
It appears that the grantee, who was already in possess 
as mortgagee, took a second mortgage in which it, was ai 


2 Note 96, Coke upon Littleton, 205: (1837) Kukerlapoody v. Vatsa OMe 
see also Spence Equity, pp. 619—624. L A. 1; 5 W. R P. Fei: 

$ (1855) Alderson v. White, 2 DeGex ulat, A 

t J., 97; (1865) Naliana @aundan v. 
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lated that he should receive the rents and profits in liquidation 

of interest ‘so far as they would go, and a right of redemption was 

reserved only in the event of the mortgagor adopting a son. It 

was contended that the deed was what it purported to be, a second 

or additional mortgage, and that the attempt to fetter the right 

of redemption could not succeed. The case had many features 

in common with //oward v. Harris." But the learned judges ER a 
were of opinion that as there was no covenant to pay by the mortgage as 
mortgagor except in the event of his adopting a son, the trans- covenant to 
action could not be treated 3 A mortgage. It was only a sale’ "ée 
“liable to be converted into a mortgage and not a mortgage liable 


to be converted into sale. 





I may, however, mention that in many forms of usufruetuary 
mortgages, which cannot be altogether unknown in Bombay and 
which may be likened to Welsh mortgages, there is no covenant 
to pay, nor is there any such covenant in an ordinary bye-bil-wufa. 
There was also in the Bombay case a stipulation that the rents 
should be taken in reduction of the interest payable on the money, 
and lastly the deed itself purported to be a second or additional 
mortgage-deed. But all these circumstances were apparently 
outweighed in the opinion of the learned judges by the fact 
that there was no covenant to pay on which the mortgagor 
might be sued ; and the whole judgment rests upon the circumstance 
that the grantee did not possess,the usual remedies of a mortgagee. 
But isar von for debt one of the usual j = Action torati. 

* ragee in this country 7 Ong . 
| roperty Act to see that i Even in England where the — * India. 
Een ort gee has his remedy on the covenant, the Lord Keeper | 
SSC? ved redemption in Howard v. Harris. the rather, as he says, b 
= ibe that the defendant had a covenant for repayment of his 
mo rtg ige TE The exist 
ment ie mere treated as only 3 Ircumstance Inte to 8 morhua 
ather than to asale. Mv limits forbid a fuller discussion of the 
ånd Trish © cases on the subject ; but the assertion may be 
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a right to enforce payment of the debt treated as a conclusive te K 
on the question.’ po — 

Ve ai In Bapuji Ve Senavaraji, * the next Bombay case, the oriita E e 
—— — of a debt due from the grantor to the grantee is again used asa p 


test, and apparently as a decisive test, on the question whether a 





transaction 1s a mortgage or a conditional sale, the learned judges y 
relying upon the judgment of Lord Manners in Goodman V. — 
Grierson. Another not very generally known Irish case, Clay w. ~ 


Sharpe is also referred to as an authority by Chief Justice | 


— 


W estropp. 3 Ea 
| The test likely I will only venture to say that the “ fair criterion ” of Lord 3 
S gt this Manners, which Jonna such favour with the learned judges of the — 
oo Bombay court, is likely to introduce only confusion in a country 





Ei in which a mortgagor is not always personally liable to pay the 
: debt. | E b 
Abdulbhat The formula ‘ DO debt no mortgage ` was also applied by the j 
Bs iech Bombay High Court in Abdulbhai v. Kashi.* The document which — 
k K embodied the contract in this case was headed Karz H, o ` 


Ee * debt note, but the learned judges thought that the nature of the | 


Eer E i . —* ‘eum 
zc, contract must be determined no he name whic Se TVs 


| SE sive it, but by E P O E is a — 
unexceptionable proposition, but it scarcely justifies A total « 
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regard of the description which the parties themselves, who mi y 
be taken to know their own minds, have given to the transaction. 
Williams v. Owen is referred to by the learned Wei 

authority that mutuality of remedy is essential Ip a mori rage: 
But I may be permitted to observe that in that ease the abse e 
of mutuality was not treated as a conclusive test. It shot d 
EE noted that the apparent purchaser there paid for the conve die 
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— 1 (1706) Ennsworth v. Grigiths,5 Bro. Shaw v. Jeffery, 13 Moo. p. € 

o OPO., 184; (1805) Verner v. Winstan- (1862) Taply v. Sheather, 8 Jur. N: 
dey, 2 Sch. & Lef., 393; (1813) Goodman 1163 ; (1888) Manchester, — , Ne 
"og Grierson, 2 Ball & B., 274; (1841) Ze, 13 App. Oas., 508. ` 

— Perry v. Meddoweroft, 4 Beav., 197; 2 (1877)2 Bom., 231. fe — 

= (1847) Fee v. Cobine, 11 Ir. Eq. R., 406; 3 Sugden’s Law of Ve ndors, 13t 

| T — Fastin Morris, Bert., 597; (18*3) App. No. XIII. * we EES 

Belly. Carter, 17 Beav., 11; (1830) Davis - $ (1887) 11 Bom., 402 
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and the price which he paid was also not inadequate. There 

was indeed, as the Lord Chancellor says, the “ want of every cir- 
cumstance which in other cases has been thought necessary to give 

a purchase the character of a mortgage and no proof of any in- 

tention having existed that it should be so considered.’ 

In Vasudeo v. Bhau Lakshman,' which comes next in order of time, Fasvdeo 
it was also held that the Bhs Kati 
[ will now turn to a very recent Bombay case in which the "oz: 


"ag 





transaction was held to be ‘a mortgage and not a sale with a con- 
dition for repurchase. But in this case too, the learned judges 
adhered to the test laid down in the earlier cases. In delivering 
the judgment of the court, Mr. Justice Ranade says :-—“ All the pd 
indications, which have been recognized as distinguishing a)", - 
mortgage from a sale transaction, are present here. The existence 
of the debt, the agreement to pay interest on it, the continuance 
of the former owner in possession as tenant, the agreement to 
repay the debt with interest at a given time, and the agreement to 
reconyey, all go to show that both the lower Courts have properly 
construed the instrument and the transaction recited therein. 
(Abdulbhai v. Kashi, 11 Bom., 462.) The cases of Subhabhat 
v. Vasuderbhat, 2 Bom., 113 ; Bapuji v. Senavaraye, 2 Bom., 231 ; 
Bhagwan Sahai v. Bhagwan Din, 12 All., 387 ; Ayyavayyar v. 
Rahimansa, 14 Mad., 170, are clearly distinguishable, because 
there were sale-deeds of absolute conveyance in all these cases 
coupled with a covenant for repurchase. There was no reserva- 
S tion of any liability for debt, no agreement to pay interest, and 
— to repay the debt as in this case.”* 
The case was no doubt rightly decided, but I may be per- 
nitted to point ont that Mr. Justice Ranade is not quite cor- 
= E — saying that there was a “sale deed of absolute convey- 
_ ance” coupled with a covenant for repurchase in Subhabhat v. i 
_ Vasudevbhat? As I have already said the deed purported to be e a 
— Se * of mortgage and not an absolute conveyance. It is es 
not —— correct to say that there was no KEE to pay 
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interest in that case, as there was a distinct stipulation that the 
rents and profits of the land should be enjoyed in reduction of the 
interest. "ec 
Allahabad The Allahabad High Court has, however, refused to apply 
The abore t she test adopted in the Bombay cases. In Balkishen v. Legget 
—* re Mr. Justice Banerjee observes — It is true that one criterion, — 
legye. according to the English authorities, for deciding whether Š 
transaction is a mortgage or not is the presence or absence 
of a right in the grantee to recover the amount on pna d 
of which the property is to be reconvey ed. and this test 


apphed by the Bombay High Court in the case cited de, 






We are, however, of opinion that this test cannot be applic 2 E 
o the case of bye-bil-wufa mortgages which obtain in these ; 






Provinces and are unknown in the Presidency of Bombay. 
i : To 
n the case of such mortgages, which are mortgages by condi- 


tional sale, the morteagee has emedy 

































t mey. and 


he mortgagor for the mo is 
a deeree for foreclosure _ No. 
and therefore the test referred to above cannot in these Provinces 
nable a Court to decide as to the character of the transaction. 
See Tagore Law Lectures on Mortgage by Dr. Rashbehary Ghose, 
2nd Edition, p. 199.) For the above reason the rulings of — 
Bombay High Court, relied upon by the learned counsel for t 
appellants, are distinguishable from the present case. The ia 
sion of this Court in Bhup Kuar v. Mahammadi Bequm (6 All, 37) ) 
E and of the Madras High Court in Venkuppa Chetti v. Akku 
To (7 Mad. H. C., 219), also relied upon by the learned counter 
— = bave no application, as the two deeds in question in those pases 
Oe acs were not of contemporaneous date.” Yon will find si milar 
PESEE jons in the judgment of Chief Justice Edge in 4 l 
Amad v. Rahmatullah.’ —- 


— cases show that it is impossi 

















section Mi ¢ 


zf e 
Ba 












a ae 










fama An, su, nm 


7 AEN KZ 
Es E eng 
a — éi 















: $ i Za 
"a x ` ` SÉ ` 
kb pe D g ew ée" 
i AL Fan ` — a K 
d, gëdd S Cer ER i $ ' l WË 
È ee Ten GË, Aen, ` in be e a R E. ët -e 








= CONSENSUAL SECURITIES. 121 


I will now turn to some decisions of the Madras High Court Madras eases, 
on the subject. In ; Re Rahimunsa;' the transaction — 
was held to be a sale with a condition for repurchase. It is true 
that the price paid for the land was inadequate, but the learned 
judges point out that as the property was already in hypo- 
thecation to the purchaser there was no reason for entering 

into a different form of mortgage. The absence of all mention 


8 


of interest is also relied upon, but in this country where a mortgagee 
is put into possession it is not unusual to set-otf the rents agains 
the interest. The absence of any reservation to the purchaser o 
the right to recover his purchase-money is also treated as a cir- 
cumstance, but not apparently as a conclusive test, in favour 
of the transaction constituting a conditional sale and not a 
mortgage. 

The more recent case of Venkata v. Venkatachalam? would, Venkata v. 
however, seem to be open to criticism. In this case the deed, —— 
which purported to be a deed of sale, contained a provision to the 
effect that if the vendor paid back the purchase-money with interest 
at the time named in the document he should recover the land, 
and that in the meantime the vendee should remain in possession 
of the property, crediting the balance of the rents and profits after 
deducting the outgoings towards the interest payable by the 
vendor. The court came to the conclusion that the transaction 
was a conditional sale and not a mortgage. The provisions of 
the document, however, were hardly consistent with the relation 
; of vendor and vendee. There was also evidence of the conduct 
3 of the parties pointing to a mortgage rather than to a sale. 
~ [t may not perhaps be out of place here to remind you d t applied 
S the test applied by Mahommedan sag’? ers, which — pa ne 

t peculiar valuo because tl — 
Sg ibala is satt o abommedan origin in many parts of the the æf 
country. de The intention of the parties, as collected from the 
tenor of the deed, shows whether the bye-bil-wufa be a sale with * 
` We reserve of an option of retraction within a limited time, or Së 
— for the security of money lent. A stipulation fora = Ss E 
? period must be considered to mark that a sale was in the += > ae 
1890) 14 Pelagic derre fed te 
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contemplation of the parties; a long term denotes ap mg 
or security for a loan and sacli mortgages in the form of condi- 
tional sales are very common.” 


It is hardly necessary to repeat that although when there is 


a real sale with a condition for repurchase, it cannot be t 





as a mere security ; if a transaction in its ince 
a security fo it is always considered as a mortgage, gj H 
therefi “LOS , notwithstand! ing that t nere may be an express ` 
agreement that it shall not be redeemable. or that if redeemabl — 
at all, the right of redemption shall be confined to a particular == 
time or toa partic ‘ular desc ription ot persons. On the other hand, F — 
in the case of a conditonal sale, the option to repurchase may hea — 
merely personal privilege wen. Ap only by the obligee and no- 


noney 









Sang 


body else. KR 

I would also add that, u doubttal ases. the cour gans 
strongly to the construction most tavourg a a haranti di n 
ing the right to redee ` +A resort to a formal con set: ` | 
says Cole, J., ‘as a davies to defeat the equity of redemption wi 
of course when shown be unavailing for that purpose, a 
possibility of sach resort, together with other considerations, ha 
driven courts of equity to adopt as a rale that when it is dout 
—— the transaction is a conditional sale or a mortgage i w 
ve the jatte *8 kb 
ogo back to mortgages by conditional sale. Where land 
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was conditionally parchased bv HI person, who paid down ac ort a 
sum of money and stipulated to pay the balance after a ce e n 
time when he was to be put in possession, with liberty to the 1 


— — —— 
— — U = — — 
— — — — 


» (1799) — Ali v. Ramkumar, 1 ve Akku, T Mad. E: AS SÉ 
R. D. 57 a. (1843) Rombullubh 1 Sum, also (1S°1) Badriprasad V. S Es ? 
Rap.. S. D. p. 79 Cf. (1855) Naldana v. ram, 3 All., 706, where the € 
Palani, 2 Mad. H. C.. 40; (18550) was construed as an agre 
Ramsaran v. Amrita Kear, 3 All., 369; sell and not a mortgage, WV 
(1883) Sita? Parshad v. Luchmi, 10  Jusumoodeen v. Huro Sounds : 
Cal., 3; L. R10 T. A., 129; (mn W. R., 274, where the Wane, 
Bhajan v. Mushtak, 5 All., 324; (1883) treated as an — to gi ; 
Bhapkuar v. Muhammadi, 6 Ail., 37: lease. 

(1805) Ramdin v. Ranglal, 17 AU., $ (1749) Longi v $ Za 
403. ae d 
® Trucks xv. Lindsey. | a 
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to — on payment of the loan within a prescribed period, 
it was held that the transaction did not amount to a mortgage 
` at all, as the balance of the purchase-money was not paid by the 


vendee nor possession delivered to him.' Again there are some 





eases which, so to speak, lie on the border land between simple 
mortgages and mortgages by conditional sale ; for instance, a 
` deed, containing a covenant that if the mortgagor fails to pay 
he shall cause settlement to be made with the“ mortgagee, was 
` construed not as a mortgage by conditional sale but as a simple - 
mortgage.’ 
Ina mortgage by conditional sale the mortgagor, as I have Inmortgageby 
ëm, — — — PÄ ep, ret 


) | : 7. e g ane vndition sale 
told you, does not ordinarily (nent any personal liability to repay ņ 













A wort r not 
ditor can only ` look to the land able, y 
Va deht, Ifthe ‘debtor makes 

it is true, foreclose the equity of re- 

Rem n Séi become the absolute owner of the estate, but he 
, ` cannot enforce } yay Meni Ima the € à y. if, therefore, 
k the IVO art is vori: less th : bi | 

Gsuffer the loss, as a decree for em is ‘the only 
iy ~~ he is entitled. n the other hand, if the mortgage is not $ 
redeemed, the mortgagee takes the land in satisfaction of thedebt. 


wever valua ble the estate mat z be, The E of a condi- 









































to 























tional sale in the Transfer of Property Act is based upon the 4 
EC that the transaction is a provisional satistaction, and the à a 





- ae 


— pr rimitive notion of forfeiture still lingers in this form of security, 












: SCAM as it does also in the English mortgage and the Scotch wadset. = 
GA each great group of the animal and vegetable kingdoms, E: 
— itura 'alists tell us, there are some forms known as persistent types, mx 


È KS have remained with very little apparent change from their 
st i appe rance to the present time. The form of mortgage 
wn sa mortgage by conditional sale may well be said t 
o this type, though if the true theory of a mortgage i 
ati is * re accessory to a — ege it is difficul 
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Origin of no- The notion that the mortgagor is not personally liable to 


sagor net per. repay the debt, seems to have descended to us from a “conme = 
struction ` of the Sudder Dewanny Adalut af Calcutta, whieh y — 
says: “If the mortgage be of the nature of a conditional sale ~ 







and the money be not repaid, the lender, unless geod and sufficient 





canse be shown, can only sne for possession of the property ` 

pledged, and has not the election of suing for the money or to 

be put in possession of the property as he may deem most advan- 
> tageous to his own interest, ! 

This rather narrow view of a mortgage by conditional sale 
has now been stereotyped with only a slight change by the Legis 
lature which has apparently borrowed the definitions of simple 
mortgages and mortgages by conditional sale from the old deei- = 

S sions of the Sudder Dewanny Adaluts of Caleutta and the North- — 
| Western Provinces, which are collected in Macpherson’s Law of 
Mortgage in Bengal and the North-West. The learned author 
defines a mortgage by conditional sale as a mortgage in whieh the 



































borrower, not making himself personally liable for repayment of the 
loan, covenants that, on default of payment of principal and interest 
on a certain date, the land pledged shall pass to the mortgagee. 
This definition or rather description of a conditional sale might be 
true in this part of the country, but this form of mortgage under 
various names is known throughout India. The Dhristibandakgt — 
and th both 4 
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Sut neither the Madras nor the Bombay High Court has held — 
the creditor tannot sue the debtor personally simply because the ; 
mortgagee is entitled to foreclose. I have in my own game SZ: 
found very distinct covenants for repayment in note 
conditional sale, and all prudent mortgagees ought to insist u 
such covenants. Such mortgages under the Transfer of Propet T S 
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18. D. Construction, 898, Ech Sep méi, p- 398. 
tember 1834; (1842) Mohanund Chat- ~ ` $ Bulram Sein v. Hurree, Si 
terjee ¥. Gobindnath Ray, 7 S. D., 92; Bgg piaia E 
(1862) Gunesh v. Mirza, S. D. A., N.-W. Charan, 7 S. D., 42; Busraj v- A Ges 
Zeg Ach ent ër O Tewaree, S. D. A. N.-W. Lä, k 
p. 209 ; (1852) Oodytnarain V. pac 
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Act may be classed either as English mortgages or as anomalous Mortgagee in 


| e ` mortgage hy 
mortgages. But whether they fall under the one class or the conditional 


a ğ i sal a 
other, there is no doubt that the mortgagee may expressly reserve reserve right 
to sue mort- 














H = er 8 


LoLOOtE personally, but also. to 
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In making the foregoing observations, [ must not be under- Mortgagee not 


to be permit- 
stood as expressing an opinion that the mortgagee would be permit- tel to pursue 


ted in this country to pursue all his remedies concurrently or that en > 

he should not be put to his election. The case of Mahanand 

Chatterjee v. Gobind Nath Roy’ seems to be an authority that a 

mortgagee, having elected to foreclose, would not be suffered 

to sue the mortgagor personally for the debt secured by the 

mortgage. But I will return to the subject more fully in a future 

lecture. - e 










A Usufruectuary 
mortgage. 


> is E) ommon_ form 
securit mutt, It is defined in the Transfer o 
ty Act in 

sion of the mortgaged property to the mortgagee, and authorises 

him to retain such possession until payment of the mortgage- 

money, and to receive the rents and profits accruing from the 
=~ property and to appropriate them in lieu of interest, or in payment 
of the mortgage-money, or partly in lieu of interest and partly in 
_ payment of the mortgage-money, the transaction is called an 
 usufructuary mortgage.” 






Proper- 
nese words: “ Where the mortgagor delivers posses- 














Be = [n a ordinary usufructuary mortgage the creditor is put 

into possession of the mortgaged property, the i and profits 
being taken in lieu of interest or applied to the gradual reduction * — 
a d hoth principal and interest according to the agreement of the 

S parties. Where the deed is silent as to interest, there being only 
at — to give up possession on payment of the principal, 
Aca eal is that the puaa are to be deng Lie in lieu of 
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The Act peci- 
Ges only three 


classes of «uch of 
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Definition 
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litigation.' In one ease, in which a person who had mada sa 
advance of money was put into the receipt of the rents and profi 
of certain lands belonging to the debtor, it was contended that the 





transaction WAS NOTE A mortgage, but a mere license to the creditor 


yt 


The court. however. held otherwise. and directed the credi- 





to receive the rents which might be rev oked at any time 
debtor. | 
tor to render an account of his receipts as mortgagee in possession. 

The Transfer Act specifies only three clases jj 


nsufructoary 








of Property 
first, where the rents and profits are ) 
second, where they are applied : 
third, where they are 


received in lien of interest and partly in payment of the mort- 


mortgages : 


appropriated in Iren of interest : 











in payment oft the mortgage-money ; 







gage-money 
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> as defined 


mid being arth’ | 
In Zi: Ali’ a deed of mortgage | 
4 
i 


Act. 
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in J tmatulia Ima m 


ei 


V. 


provided that the term of the mortgage should be four years 





certain, the profits being appropriated first in payment of the 
yearly interest, and the balance (if any) in payment of the 





principal. It was also provided that the mortgagor should he 
entitled to redeem if the principal and interest were paid off at 
It was held that, as there was no 
stipulation in terms that the mortgagee was to remain in posse 
sion until payment of the mortgage-money, the instrument did 
not strictly fall within the words of section 58 (d) of the Trans 
fer of Property Act. a 


The definition of an usufractuary mortgage is thus somewhat 


the expiration of four years. 










narrow, and would exclude cases where the mortgagee is let into 7 
possession for a term, or where only a part of the rents and pro : 
is received by him.* But, properly speaking, whene) -n 
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* (1S84) — orem Rae 
Barei v. Rampal, 11 Cal., 237: 12 I. A.. 
1; (1880) Basantlal e. Tapeshri, 3 Al.. 
1; (1886) Gangasahai v. Lachman, 8 
AN., 194. 

* (1870) Khuen! e, Jankee, 2 N.-W. P., 
9 ; compare (1885) Arishnam v. Veloo, 14 
Mad., 301; (1846) Abbott v. Stratton, 
9 Ir. Eq., 233; dist. (1878) Ex parte 







Hall, 10 Ch, D., 615; (1874) Gonchar ` 
v. Huipal, 2 W. R., 445. In mi 
Parkinson's Estate, 10 Ir Jur, 
S. 82. 

* (1899) 12 All., 203. 

* (1879) Venkateswara V. Kasara, ? 
Mad., 187; (1895) Yashrant v. Figie- 
21 Bom., 207 ; aon, rui We 
niappa, 21 Mad., 1 ae 
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P with one of the incidents o owner- 





in usufructuary mortgage may be created in various ways - Usufructuary 
One of the most common is that in which the borrower practically created. 
_ says to the creditor, * you lend the money, and I the land ; if either 





of us want that which he has lent he shall restore that which was 
lent to him." It is, however, usual to fix a definite term during 
which the mortgagee is to remain in possession either at a stipulated 
















rent or on his undertaking to account for the profits, the mort- wë 
gagor, op the other hand, remaining liable for any deficiency. 

The kind of usufructuary mortgage in which the profits 
are enjoyed by the creditor in lieu of interest, the debtor being 
entitled at any time to redeem the property on payment of the 
principal, closely resembles a Welsh mortgage in its incidents, 
= Another form of usufructuary mortgage is that in which the | 
= creditoris let into possession on the understanding that he is Së 
-to enjoy the usufruct till the whole debt is gradually liquidated. 
` This kind of security resembles the Virwm radium of the English 





, law, a form of mortgage which, although once common, has now 
A fallen into disuse in England. 

l Ina pure usufructuary 
— —— 


— 32 r not ru 
erson y lia- RK 
ble in e ” odie ; 
asufructuary 
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on the understanding 
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repay himse its an on ts i sl " mortgage un- ` ` 
<, a less there is =- 
takes no persor i , an iG ` géi, covenant, 








to the land for repayment of In the case of 
lecided many years ago, the Sudder Dewanny of 
in the absence of any coyvens 
personally, 
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a: ished rule on th > subiect’ A doubt, however, has been , GE 
E * 
this doctrine by the observations of the Privy Council 
| ee 
tere — 
age T3 ee Steen, 2 Mad. Bholeepersad, 17 W. R., 211; (1879) ei 
$c 2. Ya St Phuikuar v. Murli, 2 AIl., 527 ; distin- es 
o 1850, A. (See in passing  guishing (1875) Dulli v. Bahadur, 7 i 





ar C Gë la, N-W. P., S. D.of N-W. P.. 55; (1800) Munnoo v. Reet 
bhoobun, 6 W. R,, 283; (1890) Ramayya 


—— Mad., 232; —— 
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in the case of Jugjeewan Das v. Ramdas Brijbhukun Das} wher 


the mortgage-deed contained a clause that the mortgagee should 





continue to enjoy and appropriate the annual produce till the whole 
debt was liquidated. Their Lordships observed that the mo 
would have a full right to recover his debt by reason o 







ila / 


i i g ' 


mortgage ; and that the clause in question was merely a power” 
for the mortgagee to satisfy himself just as an English mort- 
gagee might by taking possession of the rents and profits. But 





their Lordships did not lay down any general rule, and the case 
ean hardly be regarded as an authority for the proposition that 
there is no distinction between an English mortgage, with a power 
reserved to the mortgagee to enter upon possession and satisiy 
himself out of the rents and profits, and an usufructuary mortgage 
in this country where there is no covenant by the mortgagor 
for the repayment of the loan. I have already had oceasion 
to point out that there is no implied personal obligation in a 
mortgage by conditional sale, and there is certainly mach greater 
reason for applying the rule to usufractuary mortgages. Ine, 
however, hardly repeat that 
to bi ‘rsonal 
an 
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it would, no doubt, be wise 
e part of the mortgagee to insist upon the insertion of such 
a covenant; though if, the mortgagee sues for the money, he may 
sec: taken to have waived his right to proceed against the mort- — 
gage by suingizaged premises. | = 

To return ro ` E 
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us country. The mortgagor instead of mort” 
gaging his whole estate may mortgage it for a term of years, and 
there is one kind of usufractuary mortgage by means of a eg 
known as a zuripeshgee, which forms a distinct group and dese — 
careful consideration. This class of usufructuary mortgages pos 
sesses a history of its own very interesting to the student of law. = 
I must begin by observing that zuripeshgee is a compound = 














word. The meaning of “ peshgi ” is given in Wilson’s Glossary’ 
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vw pam 2M. L A., 487; 5 W.R., P. 2 (1870) Zssur Chunder v. Kenara 
e W. R., 463. S 
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= — (of money), pay 
id on deposit for rent. The word * ‘ zuripeshgi ` gi is compounded 





t beforehand or on — money 





= of "ang or “zur’=gold money, and " peshgi” = advance, and 
is stated to mean ‘* payment in advance, i posit or 
y advance money, a bonus or premiur 
= poney upon he reven 
















ne rm o ©. 





: se 
S uripeshgees vary greatly in form. The ordinary form is —— form 


a lease by the debtor to his creditor on a fixed rent reserved is¥Tease. 

by the lease, which is generally a little over the amount of 

interest payable by the debtor. The excess is paid to the debtor 

and is called ‘huq aziree, the rest being retained by the creditor 

in discharge of the interest. The lease is generally for the 

term during which the loan is to remffin out at interest, n 
= although there is usually a provision to the effect that, if the 
S loan is not repaid on the appointed day, the lease is to continue for 
_ such farther period as the debt may remain unpaid on the same 
E conditions. Thus suppose Rs. 10,000 are lent at 6 per cent. repay- 
able i in five years ; the interest on the whole sum would be Rs. 600 
` per annum, the debtor gives a lease of his property for 5 years ata 
rent, say of rapees 650 per annum, Rs. 50 representing the huq 
ee and Rs. 600 the interest which the creditor retains under 
terms of the agreement between the parties. The excess, 
a instead of being paid to the mortgagor, is not untre 
` goen y applied to the gradual reduction of the principal. 
he kanoms of Madras are somewhat similar to zuripeshgee Kanom simi- 
-leases on this side of India. Rent is payable in the case of a meke ga: 
: ka but all kanoms partake also, to a certain extent, of the in- 
idents of an usufructuary mortgage. The mortgagee is assumed 
to be able to derive from the lands placed in his possession enough 
p y the interest, at least, of the money advanced. The holder 
H e kanom, therefore, pays himself the interest, and also pays 
he zaye mment tax, either directly or through the landlord ; — 
he overplus or a certain fixed amount in — or — being © i A ee 
ryable e to the mo rtga Zor. It when viewed sc kanom ` — 
nelly 
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— * F payment of rent in advance ; and it did not cease to bea apa 
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wholly regarded as a lease, as the land undoubtedly e 
security, if not for the principal, at least for the interest of t 
advanced.’ Së 


———— A zuripeshgee may be merely a mortgage of the rentsa 
mm Mell of profits for the interest due to the mortgagee, the principal © 


rents for E 
interest only, Stituting only a personal debt of the lessor.* E 


Money advanc- A lease for a term, a sum of money being advanced by th 
ed by lessee i . — e 
as security for lessee as security for the rent to be repaid by the lessor op? 
gent to be re- 

paid by lesor. expiry of the term, or credited to the lessee in his accounts $ 


f p 


rent, is also known as a zuripeshgee lease, but the transaction c 
be treated as a mortgage Sr 
res Wa Another variety of zuripeshgee is a lease for a term wi re 
—— the whole rent is paid im advance. In The Bengi digi e 
rance, V. Mohħunt Rachulear Dias where the defendant company in an 
action of ejectment pleaded that they had acquired a pe anent 
E “ right of possession as oceapancy-tenants, their Lordships of the 
Privy Council held that, on the true construction of the lease undet 
which the company entered into occupation, they were not tenant 
properly speaking but mortgagees. The lease was not a mer 
contract for the cultivation of the land, bat was intended t 
Onstitute and did constitute a real and valid security e 
money which had been advanced by the company. As 1 
Watson pointed out, * the tenants’ possession under the Se vas 
in part at least not that of cultivators only but that of crec e 
Operating repayment of the debt due to them by means Of 
security.” 
e It was contended on behalf of the company that the d i 
` ants were mere lessees and not mortgagees. The pay? 


money beforehand, it was said, was not by way of loan, bt 
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Sce also (1865) Kamula v. ; 8 
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of rent and become a loan merely because it aas made in anticipa- 
tion. But their Lordships thought that the transaction was not an 
ordinary lease as it was not a mere contract to let the land, but was 
intended as a security to the tenants for the principal sum which 
they had advanced and the interest upon it. It does not howeve 
follow that whenever land is leased out for a sum total paid ir 
advance which virtually together with interest pays the rent for 
the whole term of the lease, the relation of debtor and credito 






is created between the parties so as to stamp the transaction as: 
mortgage. | 






e e Such | 
The invention of these leases is attributable to the desire to — ‘venti 


evade the laws against usury or the canons of the Church, or 

of the Koran, against the sin of lending money at interest. 

Under the name of beneficial leases such transactions were 

once well known in England and were used for the purpose of 

raising money ; and you will find some curious instances of this 

practice in Pollock and Maitland’s History of the English Law > 4 

where the learned authors observe that these transactions were 

resorted to for the purpose of avoiding the scandal of usary.' It 

there was no debt there could be no usury, and yet the rent 

might be so low as to leave a handsome margin for interest on 

the loan The idea has since been improved upon, and in this 

country I have seen pions Mahommedans lending money without 

_ ny interest in consideration of a lease for a term of years, the 

= lessor accepting as part of the transaction a sub-lease on a very 

_ much larger rent than that reserved on the original lease. 

. _ Batitis not always easy to distingaish between a lease operat- lease and 

2 ing as a security and one made in consideration of a sum total distinguished. 
_ paid in advance, in which case the interest on the money is of 

— u irse taken into account in fixing the rent.? In the opinion of a 
lear rr ned contributor in the Harvard Law Review, 

Gre tion may be found in the economic relation of the parties.® 

, Këpp? of Ges land i is in Km weaker situation of the Zë the 
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l E on the expiration of the term, the lessee taking his chi 1ce 


- a mortgage. COmpromised and the payment of a balance, ascertained to bè 
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the capitalist will naturally prefer this form of investment. In th 
Irish Reports for the year 1804 we find that a landlord — 
ed his willingness to give a lease of his land on the condition that 
the lessee should lend him a certain sam of money. The money 

was lent pr a lease was given at the same time. But the Lord Gë 
Chancellor held that the lease could not stand as it trenched 
upon the Statutes against usury." 














oe of I repeat that it is not always easy to Si whet 3 
parties ` e 8 s R : - 
must be looked UOD OL : : oa np e de ae — The ` 


into. A: e e 
only guiding rule that can be extracted fřom the cases on the 


subject is, that the inte n voked into. and S ! 
hat when “once you get a debt with the security of land foris ~ 
repayment, then the ar rangement (a q mortgage by whatever — 


name it is called.” 






> $ 





H 
A ' Iu 








Jl 


H S wi , | a 
fn Meret In the case of Masuk Amin Suzzada v. Marem Reddy, | 


Rot — h , l b li it was 
y transac- Where, by the terms of the arrangement, a pending sw = 
tion held to be y ement l E 





due, was secured by the creditor being allowed to occupy the ` 
land for fifty-five years at a fixed rent, which, after deduction Seal 
a certain sum for the maintenance of the debtor, was to be applied 
to the gradual reduction of the debt, which it was calculated 
would be satisfied in full in fifty-five years, the court held — 
that upon a true construction of the document the transaction 
was a mortgage, and not a lease for a term, as the parties N 
providing for the gradual liquidation of the debt did not in ene 
to put an end to the relation of debtor and creditor. Now 
—— compare this case with the case of Avonwar Sing V. Du e. 
Amrit KoerS where the lessor being indebted to the lesse 
in a certain sum of money gave him a lease for twenty y' 
it being provided that the lessor should be entitled to = x 





good and bad seasons. It was argued that the transi ge x 
- in substance a mortgage, and that the lessee was bound — 
— mortgagee in possession. The contention, however, ¥ 
* (1904) Mottoy v: Irwin, l Sch "and ` e (1875) 8 Mad. H. © AB 
ef., 310. Cf. (1809) Morony v. O'Dea, ep D. 1957, p Dr 

i . Bie Koowur v. Ramruttu 
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| The court, in giving judgment, observed :—“ The point 
i to SE is, whether there was a fair and reasonable prospect 
of risk to the debt itself in what the banker (mortgagee) under- 
took ; and if so, no question of usury can arise out of it, and 
for the same reason the possession of the lessee cannot be 
regarded as that of a mortgagee...... We think that the deed of 
Bhurme ijara before us is, in fact, an absolute sale of a lease for a 
fixed period to which the rules common to mortgage transactions 
cannot be applied, as the extinction of the original debt is not solely 
dependent on the reeeipf of adequate profits, but on profits what- 





ever they may be, during the continuance of the lease; should they 
find the debt is neither realizable from, nor secured by, any other 
resources. This is no device bat a substantial risk, entitling the 
lender to any benefit from the bargain.” 

Similarly in Puluthail v. Mankudi,' it was held that the —— 
Madras Regulations regarding interest do not apply to an lease. 
illadwara mortgage, which secures to the mortgagee the use and 
| occupation of the land for a long term, and amounts to a 
lease of the property for the period agreed upon. In another 
= case? the court said: ‘When a day is fixed for the payment of Satunchuta v, 
the debt and nothing more appears, the presumption is that the —— 
date is fixed for the convenience of the debtor, and that he may 
ge repay the debt at an earlier period; and, in like manner, where the sët. 
a mortgage is created as a mere security for the sole purpose of 
-ensuring the payment of the debt at a certain date, we are not 
prepared to say that the debtor may not discharge the debt and 
— put an end to the security at an earlier date ; but when the con- 

LE ti nuance of the enjoyment of the mortgaged property | for a pre- Gr 7 
scribed period forms a material part of the contract, it would be 

ineqꝛ ritable to deprive the mortgagee of this right on the mere 
gr KS that the contract was one of mortgage. When parties a 

Kë possession of the property shall be transferred to a KZ 
a Re a certain term, it may be inferred that they intended e 
mp ien should be postponed until the end of the term ; 
cre tion of a term is by no means conclusive on — 
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of the contract, or by implication, that the parties intended that 
redemption should be allowed at an earlier period, as, for tustance: 
when the debt had been discharged in a manner contemplated 
by the parties and the purposes for which the term had been 
ereated thus satisfied, and this is apparently the ground on which 
the decision in Dorappa v. Kundukuri proceeded. In each case, 
then, the Court must look to the language of the contract 
ascertain whether the parties intended that redemption should take 
place only at the end of the term, or at any earlier period at the 
option of the mortgagor. —⸗ 

“The lower Appellate Court has found that in this case the 
parties intended that the mortgagee should remain in possession 
until the end of the term, and we are not prepared to hold that, 
in coming to that conclusion, it has misconstrued the contract 

. Not only is aterm created, but it is apparent that the parties 
contemplated the discharge of the debt and interest in the manner 
expressed in the deed, and in no other manner. 

“There is no agreement for the payment of interest at an 
annual rate; but the parties have agreed that for the terma 
lamp sum, equal to the principal, shall be accepted as interest, 
and that a small balance of rent shall then be paid, thus contem- 
plating and providing for a settlement at the end of the term — 
Taking that net annual usufruct at a fixed sum, a term of yearsis n 
ereated during which the debt and interest are to be — E 
by that usufruct, the risk of seasons and the payment of quit renti 
being-undertaken by the mortgagee.” ! d = ` 

In such cases, the transaction partakes more of the — ` 
of a lease than of a mortgage. = 

On the question whether a transaction amounts to a mer d 
lease or a mortgage, or whether it partakes of the character í 
both, a crowd of cases has accumulated in the law beer ` ich 
would require a catalogue as long as that in the second book ol 
the Iliad, and I may add without offence as dry as Homer's li b 


SS, But I confess I have not been able to unearth any ge 
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from Was mass of case law in which the question is buried.' 
much like loans on annuities in England. 


namely, the presence or absence of a right to redeem. 
seems to involve the fallacy known as begging the question. 
I have already told you that aile leases were used for 


the purpose of evading the . which continucd 
iu the Indian Statute book oyn es 
SKIL 






















lt is 


J api 3 VK TIEEAat 7 ive > H 
l not necessary to dwell at any length now on the usury laws, but as 


_ they moulded the law of securities on the principles introduced by 


the regulations, I think it necessary to draw your attention to 
Regulation XV 
of 1793, by which the maximum rate of interest was limited to 
twelve per cent. in the Presidency of Bengal, after enacting in the 
10th section, that all mortgages were to be considered as virtually 
and in effect cancelled and redeemed, whenever the principal sum, 
with the simple interest due upon it, not exceeding twelve per cent. 
should have been realized from the usufruct of the mortgaged 


some of the leading provisions on the subject. 
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W hile Presni or 


beence of 


such transactions were treated very right to re- 


deem cannot 


But the test of risk or bea proper 
no risk is no longer applicable and has been replaced by another 
But this 


test 


Usury laws 
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* (1348) Omrao v. Inderjeet, 3 S. D. 
(N. W. P.), 252; (1827) Teekun v. Ihsan, 
AS D., 251; (1867) Rutton v. Gres- 
 dharee, 8 W. R., 310; (1871) Jshan v. 
-Sujan Bibi, T B. L. R., 14; 15 W. R., 













: SS Cal, 254 į (1881) Perlathail v. Mankude, 
— 4 Mad., 13; (1882) Tippayya v. Ven- 
al t6 Mad., 74 ; (1882) Gopal v. Desai, 
Ka og -, 674; (1867) Dorappa v. Kundu- 
. g om, Mad H. C., 363; Moodoo v. 
- Mad. Ss. D. (1819), 45; Sres- 




























1859, 977; (1863) Kisħto v. Beeraj, 2 
Hay., 159 ; (1866) Panjum v. Ameena, Ġ 
W. R.,6; (1873) Mujeedunnissa v. Dildar, 
2 W. R., 178; (1875) Sreemukt v. 
Krishna, 25 W. R., 10; (1870) Kawal 


— a ; (1869) Jowahur v. Sultan, 12 W. R., Sahoo v. Rash, 13 W. R., 445; (1877) Doul 
Ka D (1869) Sheo Golam v. Roy Dinkur, Narain v. Runjit, 1 C. L. R., 256; (1879) 
W. R., 215; (1881) Exparte Hill, 8 Venkatesivocara v. Kesarashetti, 2 Mad., 


187 ; (1873) Puriag v. Fekoo, 19 W. R., 
160: Reasaf Ali v. Deendeyal, N.-W. P. 
S. D. of 1851, p. 334; Bhageruth v. Multik 
Riyazut, N.-W. P. S. D. 1853, p. 107; 
Purkash v. Hajee Mahomed, N.-W. P. 
S. D. 1862, Vol. I, p. 6; Mansor v. 
Kadir, N.-W. P. S. D., 1864, Vol. I, 
p. 266: Hussanee v. Malik Golam, N.- 
W. P.S. D., 1864, Vol. I, p. 570 ; (1864) 





Mahomed Ati v. Balook Dao, 1 W- Re, 
52; Dul Bahadur v. Bhagwan, | ay Ze 
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property, provided in the next section for the'adjastmen t of of th 
accounts in the case of mortgages specified in section 10: 
“When the mortgagee shall have had the usufruct of tl 
mortgaged property, the mortgagee is to be required to ddia 
the accounts of his gross receipts from the piapa mor voll 
and also of his expenditure for the management or preservation — 
of it. The mortgagee is to swear, or (if he be of the es: 
persons whom the Courts are empowered to exempt from pe | 
oaths) to subscribe a solemn declaration that the accounts which 
he may deliver in are true and authentic, the mortgagor is to b — 
permitted to examine the accounts, and after hearing any obje jec 
tions he may have to offer, or evidence that either party may have 
to adduce respecting them, the Court is to adjust pe account. ` 
Similar laws were made for the other provinces 
You will observe that these enactments WE it extremely 
ifficult for the mortgagee to realise more than twelve per = 
n the principal money. If he entered upon possession, he as 
iable to account for the rents and profits, and anything received 
n excess of the rate of interest sanctioned by the law, was applied 
othe reduction of the principal. Mortgagees, therefore, invented 


~ 


the device of entering upon possession, not as mortgagees, but aš 


r 
D 


















= essees at a fixed rent. The lease was sometimes taken in the name 

— of a third person, but the object in either case was the same ;—t0 

SR evade the liability which the regulations imposed — the mor 

— gagee in possession. Such a transparent device conld.noie-Bow 
3 Stäer ever, be tolerated by Courts of Justice, and.a-zuripeshg er: 


was treated as a mortgage, the mortgagee not. being .pexmitte 
to to use > it as a . shield against the claim of the mortgage en j 


ceount; and this rule was not relaxed even where the rent reserve 
by the lease was shown to be a fair rent. In the ease of Ni Ino 
s as — man Pershad Panday, in which the mortgagee insisted th d 
Was in possession only as lessee, and was not liable tot ce omi 

i E H "e T gross proceeds, the rent reserved by the lease Ke ng sho 
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— ES 





e e iia adic ten XXXIV of 1803, Reg. I of 1814, t, repealed d by: 
E H Ben. Hog. —— 1806, sec. 6. Let 1827. 
ëch E Mad, 8 (1856) 6 M. Ë A.,3 KS 
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Zo be unfair, and it not being suggested that there was any attempt 
to evade the usury laws, Lord Justice Knight Bruce, in giving 
the judgment of the Privy Council, observed :—‘ One point 
remains to be considered, namely, whether, in taking the account 





between these parties, the defendant is to be charged as mort- 
gagee in possession with the actual rents and profits or only with 
the rent fixed by the pottah. It is said for the appellant that the 
Sudder Dewanny Adalut did not set aside the pottah. In terms 
they certainly did not, but their Lordships think that it was part 
of one mortgage security, consisting of several instruments of 

























equal date with the mortgage-bond ; and that it was intended 
to create not a distinct estate, but only a security for the mort- 
gage money. Mr. Palmer contended that a stipulation, such as this 
pottah evidences, may stand in India between mortgagor and 
mortgagee, and that the Regulations as to interest do not touch 
such a case. The Regulations provide for the case of an evasion 
of the law as to interest by invalidating the mortgage security, 
and forfeiting the claim of the mortgagee to the principal and 
interest; but Mr. Palmer contends that where there. is no such 
evasion, and a bon? fide and fair rent is fixed upon as represent- 
ing, communibus annis, the rents and profits of the estate, the Court 
ought to stand on that agreement of the parties, and not to 
direct the taking of the accounts between mortgagor and mort- 
gagese on any other basis. It is certainly possible that, by reason S 
of the provision that the rent shall be a fixed one, notwithstand- 
-ing losses and casualties, the mortgagee might be a loser, in his 
_ character of lessee, on an account calculated on this basis ; but 
— — that contingency, their Lordships think that as 
ps — not meant that the principal should be risked, it was virtu- pe 
ally a provision to exclude an account of the rents and profits, S 
and that the decree of the Sudder Dewanny Adalut, directing an 
| a count of the actual rents and profits, therefore, proceeds on the 
ue ht t principle, and it is in accordance with the true nature of 
| security and the spirit of the Regulations. 
Ge? ‘In the case of Rai Jaswant Lall v. Sree Krishn Lall (S. D 
a 18 852, » 517), the Court seems to have thought that where — 
mortga wi — SE — Sg — 
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the mortgage account could not be taken ; but it appears ro 
that case that, in former decisions of the Court not reported, 
where the lease had expired, the Court directed the account to be 
taken on the ordinary footing of the receipts of rents and 7 ofits ` 
of the mortgaged estate. Their Lordships think, that, under the 
Regulations, unless the principal is meant to be risked, and is put 
in risk, the estate created as part of the mortgage security, wha — 
ever be its form or duration, can be viewed only as a security or 
a mortgage-debt, must be restored when the debt, interest and - 
costs are satisfied by the receipts.” ! = 
It followed, therefore, that not only could the mortgage be 
redeemed before the” end of the term, but that the rent * 







>_< 
ae 

F d 

SÉ 


by the lease could not be taken as settling beforehand the annual 
amount with which the mortgagee was to be chargeable in aceot "es 
The arrangement might be in every respect a fair one, but Wë 
courts, in their anxiety to protect the debtor from usurions com 
tracts, refused to give effect to such an agreement where the prine * 
pal was not put in hazard. A zuripeshgee lease was thus gene 
treated as a mortgage, which might be determined at any time on 
the advance being proved to have been discharged with in e | 
from the usufruct, or on the money being paid in cash.’ d 
The repeal of the usury laws has altered this state of H ing 
But the problem whether a zuripeshgee is a lease still arises to ve 
our courts under the Stamp Act and the Statute of Limitati 
and also sometimes under the T enancy and the Land Registra raul 
Acts. 2 
ci ' 






































I now come. tc bh 
of Property Act. An Engli > has been thus d —— 
in section 58 of the Act: ‘ Where the — binds bit P 
to repay the mortgage-money on a certain date, and tt cs fer Se 
mortgaged property absolutely to the mortgagee, but subject 


sens U 





























? (1856) Hanoomanpersad v. Babooee. Soorjun Chowdhry v. Imambane 
6 M. I. A., 423;18 W. R., 84, n. gum, 12 W. R., 527; (1810) O 

(1864) Pulton v. Reshat, 1 WR": Coomar Banerjee vV. Iser € de 
(1867) Nundlall v. Baluk, 2 Agra, 122. W. R., 455; (1875) Sre vun 

* (1866) Mannoo Lall e Reet Bhoo- Krishna Nath — —* 
bun, 6 W. R., 283; (1869) Loft Atiy. Joomna Pershad § 

— Thakur, 11 W. R., 408 ; (1869) i A Sot? 8 
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proviso that he will retransfer it to the mortgagor upon payment 
of the mortgage-money as agreed, the transaction is called an 
English mortgage.” 
This definition is somewhat different from the classical defi- Difference 

` between this 
nition of a mortgage in fee by Blackstone, who says that a and mortgage 
mortgage is a transaction in which a man borrows of another —7 — 
a specific sum (e.7., £200) and grants him an estate in fee, on 
condition that, if he, the mortgagor, shall repay the mortgagee 
the said sum of £200 on a certain day mentioned in the deed. 
that then the mortgagor may re-enter on the estate so granted in 
pledge ; or, as is now (1766) the more usual way, that the mort- 
gagee shall reconvey the estate to the mortgagor.' I will give 
you another definition of a mortgage from a well-known text-book. 
Fisher, in his standard work defines à mortgage as an assur- 
ance of the whole or part of the general property of the debtor in 
real or personal estate, and adds that it is commonly in form an 
absolute assurance, but is subject to a condition, that upon payment 
of the debt at a certain time the assurance shall be void, or (as is 
now the almost universal practice) to a proviso that in the same 
eeng the property shall be reconveyed.* 

c ir the Transfer of Property Act an English mortgage 
must contain a covenant to pay. But such a covenant is not an 
sential part of a mortgage in England. 
The English mortgage belongs to the same type of securiti¢ 
Aas the mortgage by conditional sale, the only substantial dis 

inetion being the absence of a covenant to pay in the indig 
ous mortgage. There is also a í fference in form between the — 
two kinds o mortgage to which I have already drawn your i c 
_ attention, which may have an important bearing, as you will —— 
hereafter see, on the right of the mortgagee to take possession — 
daring the continuance of the mortgage. 


w 


` = [have already told you that the classification of — Classification, 
` Contained i in section 58 of the Transfer of Property Act is not exhaust re. — 
tive. It only describes the most common forms of mort- 


— But mortgages may be created in a variety 
Peon liad flian ı Law Reports will soon 
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convince you that in India, where almost every mortgi 
what is right in his eyes, mortgages are almost — 
form. But the important point for you to —— is l 
ific property is made answerable for the 
payment of a debt or the perlormance, of any other eng igeme 


ecumiar 


avour of the obligee which, zl eg i 
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whenever any An 
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of the four classes mentioned in „Sẹ 
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e geg ta must _be treated LG ` 
tgages. ` 
simple mortgage in which the mortgagor does not bind | 
— personally to pay the mortgage-money, but merely agrees 


the mortgagee shall be satisfied out of the proceeds, would $ 
only be an anomalous mortgage. So too, apparently, w — 
a mortgage by conditional sale if there is a covenant to pay ur es 
it comes under the class of English mortgages. Again, a a mor 3 
gage in the English form, if there is no covenant to pay, TT 
either be a mortgage by conditional sale or an anomalous mortgage 
under the Transfer of Property Act. E 
In England, where forms are more carefully observed, ye 


sometimes come across securities known as equitable, but will 


I — 9— rive 


we: 


would more properly be described as amorphous. 
you a few instances from the books :— 
(1) A conveyance to C upon trust to reconvey to.A i d 
should repay a loan to B, but in default upon trust to sell ;! 
(2) A conveyance upon trust to sell and pay debts 3 
(3) A si upon trust to take possession, N 
sell and pay debts ;° BE 
(4) An authority to sell and retain the debt out T 
proceeds ; 3* — ky, — 
(5) An assignment of rent;° . — = 
(6) The appointment of a receiver to receive rents 
pay an annuity thereout ; ê = 
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1 (1872) Locking v. Parker, L. R., s e (1821) Hodgson Exp. R d 
Pon lt GL &S., 13. Cf, (1861) BA 

2 (1860) Wicks v. Sen 1J.&H., 9H. L. C., 619. — wei 
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Di A power-of-attorney to the creditor to receive rents 
and profits and apply them in payment of interest ; 
the debtor's land for payment of the delt 
~~ I may here notice that the term equitable mortgage in the 
-English law, thoagh frequenily used in a very 
~ing a formal mortgage of the equity of redemption, as well as any 
binding contract to give a security, should strictly speaking be 
confined only to an agreement to give a legal mortgage, which must 


or to mortgage 


wide sense. includ- 








he distinguished from an equitable charge which does not give 
- any right to claim specific performance. The distinction is rather 
nice, but as you will see later on, the question of the proper remedy 

















available to an incumbrancer in the English law ss upon (7 
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The most familiar instances are 
the Otti and Kanom of Malabar; the Illudwara also is common 
in some parts of Madras. They 
tuary mortgages partaking to a certain extent of the character 

oi leases. makes a 
` leasein favour of the mortgagee, who is known asthe Otti or the 
- Kanom holder, at a fixed rent out of which the mortgagee is en- 


are all in the nature of usufruc- 


The mortgagor, who is knownas the Jenmi, 


titled to retain the interest due on the mortgage-debt, the balance 
2 — Only being payable to the mortgagor. By local custom such mort- 
gages are not redeemable before the lapse of twelve years from 
_ the date of their execution? 
An Otti, however, differs from a Kanom in two respects: 
an Otti the Jenmi is only entitled to 
| the mortgagor is ordinarily taken to have received two-thirds 
of ST value of his land, so that the interest practically absorbs 
> rent reserved on the transaction; but in a.Kanom there may 
} a substantial difference between the rent reserved and the 
= eee on the mortgage. An Otti holder is also entitled 
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3 (1862) Edathil v. Kopashon, 1 Mad. 
H. C., 122; (1862) Aumini v. Parkam, 
1 Mad. H. C., 261; (1862) Pramatan 
v. Madatil, 1 Mad. H. C., 296 ; (1877) 


Keshara v. Keshava, 2 Mad., 45. 
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to claim, but not a Kanomdar, a right of pre-emption, in cas 
Jenmi is desirous of selling the property.' This right of 
emption involves the right to make further advances. ft iÈ * 
fore, the mortgagor should wish to borrow further sums of m oney 
on the security of the land, he ought to give notice to the Ottid 
who has the option of making such advances." But no suet 
privilege can be claimed by a Kanomdar.? E: 
A more detailed description of these mortgages would ont 
" place here, and I pass on to another part of the country wh 
customary law has not as yet been altogether displaced cither iy 
legislation, or by the rapid absorption of English rules of equity. 
Customary There are various forms of customary mortgages in the Panjak 

mortgages in | | 

the Punjab. which have, up to this time, escaped the disintegrating í 
which are operating so powerfully in the rest of the country. — 
_ Lakhamukhi The Lakhamukhi isa kind of running mortgage, in whieh th 
proprietary share of the produce is made over to the creditor, 
pays the revenue and keeps a running account of the receipts an 
disbursements. Jakhamukhi mortgages are created in two ways 
one is where the proprietor has obtained a loan from the lakham 
khidar, and makes over a well, or a share in a well, to Di 
management; the other is where an estate is made over P 
the lakhamukhidar as an agent rather than as a creditor. # 


CH 

— accounts are kept in the same manner in either case. The 
= i mukhidar collects the crops and credits the proprietor with t 
ee value, debiting the Government revenue, the cost of 


working expenses—in fact, all charges usually defrayed by 
proprietor. His fee consists of the muhassili 2 topas per Ki 
and he also charges interest if the proprietor gets into —* 
“ieee The Dharthe prevails largely in the Mooltan Distri et. 
Sty this form of mortgage the mortgagee receives from the n 
E who is allowed to occupy the land Ath part of the pro 
fields. In the Dehra Ghazi Khan districts there is ai 
med under the name of Waldi in which the 1 
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who is put into possession pays Ath part of the produce to the 
mortgagor by way of acknowledgment of his title to the land. 
Besides these, there are various other forms cf mortgage, as for 
instance, the V/aira, in some portions of the Trans-Indus districts.! Niwa. 
But it would take me far afield to describe the various customary 
mortgages in the Punjab, and [ will now pass on, —the transition 
is rather abrupt—to a peculiar kind of securities which is extremely 
modern and furnishes a striking contrast to the archaic custom- 
ary mortgages in rural India. Whether these securities should 
not be described rather as charges than as mortgages under the 
Transfer of Property Act may be a debatable qué@stion. and I 
reserve the discussion for a future lecture. 

The mortgages or charges which I am now going to describe iech ` 
are known as mortgage debentures. They are issued by joint-stock 
companies, and form a class of securities which are daily growing in 
importance. They have been aptly described as floating securities, 
heeause while they constitute a charge on the property of the 
company, they permit it to carry on its business in the ordinary 
way. So long as the debentures remain a mere floating security, 
the property may be dealt with as if the debentures did not exist. 
In other words, the debenture is a security changing from day Such deben- 
to day, and does not take effect upon any specific property till ity degt 
the company is wound up, or a receiver is appointed at the — De 


instance of the debenture holders : for though it creates a charge. — 


there is a license to the company to carry on its business? A —— 
debenture, therefore, although it reaches over all the assets of pointed. 
the company, binds only such assets as may be in existence when 
the mortgagee intervenes. The security then ceases to float and 
is said to be crystallized. Mortgages by tradesmen of their 
stock in trade and effects belong to the same class of securities. 
The mortgagor in such cases makes himself a trustee of his 
business for the purpose of the security, the trust lying dormant 
antil it is called into activity by the mortgagee. The peculiar 
ire of these floating securities is that they attach to the subjects 
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charged by them in the varying condition in which they happen 
to be from time to time. 










i 

I now propose to treat of ‘eable p . This | 

ro 4 
" class of securities is, by no means unimportant, although, ni s 
ountry like India, the wealth of whic A 
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ture, they 
* 


ooks. Pledges, however, oceupy a distinct chapter in the Gon- 


mmon as in} 








this reason that there are so few cases o (uer 










ract Act ; and, although it cannot be said that the Legislature has 
dealt with every point in connection with the subject, it has cer- 
tainly removed a good deal of the obscurity which must necessarily 
gather round such a topic in the absence of well-defined rules. 

Pledge A pledge is defined in the Act to be the bailment of goods for 





oo the payment of a debt or performance of a promise,' a definition 

which as I have already pointed out is open to criticism, S 
Bord Holt’s Lord Holt defines a pledge thus: * When goods or chattels — 
definition. 


are delivered to another as a pawn, to be security for money bor- ~~ 
rowed of him by the bailor ; and this is called a pawn or pledge.” 
A similar definition is contained in the classical work of Sir 
William Jones? and is repeated in Kents Commentaries* 
These definitions too are not unexceptionable, for a pledge may be 
given to secure the discharge of any pecuniary liability and not 
3 merely ‘the repayment of a debt. 
| SS The Contract Act speaks only ofa pledge of goods, but the chap- 
i ter on pledges contains no definition of the word goods. There canbe ` — 
E i no doubt, however, that there may bea pledge of incorporeal prope * 
* may although it may not be goods in the ordinary sense. Thus, for in- SC? 
stance, choses m action, negotiable instruments, shares in a com 
* and even patent rights and manuscripts, may be given in SCH 
o A pledge shold be distinguished from a mo 
: Es E — s from a lien or a bare lien as it is g ners ad. A mor 
guished —— is a conditional sale of a chattel as security for the — 
Eomae o debi If the debt is not repaid at the appointed time, the ch 
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1 Sec. 172, Contract Act. * Lect. 40, p. 577, 4th Edn. d 
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becomes, under the terms of the contract, the absolute property of In mortgage, 


the mortgagee, though in the English law it is redeemable in — 
equity. The distinction therefore between a mortgage and pledge —— 
of goods is that, in the one case the right to the property itself — tensile 
passes to the creditor, while in the other only a ‘ special property” ferced. 

is transferred by the debtor." 


phrase * special property’ is, however, extremely vague, The phrase 
< as e i Task ` ‘special pro- 
the somewhat indiscriminate use of it in the English law has perty' rather 


if vague ; 












been the source of considerable confusion. The expression, 
allowable at all, should be confined to the interest which is ac- 
quired by the pledgee under a contract of pledge; but it is also asit is applied 
apphed to the right of detention in the case of a simple lien intereat Ze 
e e e 9 pledgee, but 

which is merely a personal right and cannot be parted with. In also to right of 
Coke's Commentaries on Littleton, the pledgee is said simply to —— 
have a “property” as distinguished from a mere right of custody, TT 
and the phrase ‘special property " seems to have descended to 
the English law from Lord Holt, and is defined by him as a 
security to the pledgee that he shall be repaid his deht 3 But it is 
not an accurate use of language to speak of the interest created — 
by a pledge as property at all. As Austin points out? it is — —* 
thé very opposite of property or dominion, and is the jus in re —— 
alima of the Roman lawyers. The confusion created by the 
onfortanate use of the phrase ‘ special property in the Engfish law 
is illustrated in Donald v. Suckling,* to which I would refer those 
of you who wish to pursue the subject. 

[ trust that this cloud in- the not very clear sky of English 
jurisprudence will not darken the law in this country. We have 
nothing whatever to do either with legal or equitable rights, and 
the highly ambiguous term ‘special property” should find no 
place in our system. The expression, like oter unweeded rem- 
nants in the English law, is only calculated to perplex and be- 
wilder the Indian student. 
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n., 916, 917. 
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(1794) Jones v. Smith, 2 Ves. jun., 








| _ Rectiver, In re Morrit, 18 Q. B. D, p. 992. 





‘=: Gem Ko Shway v. Strang Steet * (1966) L. R., 1 Q. B., 585; me also 


(1884) Sewell v. Burdick, 10 App. Cas., 
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s See? ESE 

Pradgee en The only important thing for you to bear in mind is tty 3 

Ter we! 

and mortcacee LI Hed vee of move: able property can realise his money by the the saleof 
NES the pawn, while a mortgagee is entitled to foreclose ; ; the distinction 
between the two transactions corresponding to the distinction be 

tween a simple mortgage and an English mortgage or a mortgage | 

hy c conditional <ale of land under the Transfer of Property Act. k 
Pelr ani "Both pledges and mortgages must, again, be — J 
















hat is known asa co 





from common 


law Hens This class of securities does not 
wm er contractual securities, and will therefore be discussed in the ` 
next lecture, in which I will treat of securities created by opere 
k trop of law. “There are thus,” as Mr. Justice Willes says, “three 
kinds of securities, the first, a simple lien; the second, 3 
mortgage passing the property out and out ; the third, a security 
intermediate between a lien and a mortgage, riz. a — | 


a right of detention. 











by contract a deposit of goods is made a security for a debt, and 
the right to the property vests in the pledgee so far as is necessary | 
to secure the debt.” 
In the case of a simple lien there is no power either of sale oral D 

—* f foreco- foreclosure. You can only put pressure on the debtor by detain- 

he ig ing his goods, a most unsatisfactory form of security whieh we sec ` 
to have inherited from the English law, where, as I have told you 

more than once, it stands out as an obsolete survival. And here™ 
observe in passing, that though there may he no objection H 
the importation of living principles from a foreign aa — 
wisdom of borrowing fossils is open to serious question, An d 
_In the English law it seems that there may be a" “eo 
—— there is a symbolical or constructive delivery of | 
me although the goods remain in the actual custody of the be 
But a mere agreement, if it does not amount to a mortgage Ù 
debt should be secured on moveable property is eae 
_ English law only as a personal license which will not be 
i : >. amo 
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In the Mahommedan law also, as I told you, the rights of the 


pledgee are not destroyed if he hires out the goods to the pledgor. 


But these relaxations. however plausible in theory, are apt to 


encourage fraud and dishonesty in practice, and are not therefor, 


recognized in the jurisprudence of Continental Europe, at least 
not without very severe restrictions. 


And this brings me to the mach vexed question of the hypo- Hypothees 


theeation of moveables. a subject on which the Contract Act 1s 









` ier from a pledge in that there is delivery 


form. in that t 
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I told you in the opening lecture that in most modern sys 
tems of law, the hypothecation of moveables is either not per 
mitted at all, or is fenced in by a multitude of rules which are abs 
intely necessary for the prevention of fraud. Inthe French lay 
for example, there can be no hypothecation of moveable property. 
The Code Napoleon requires that the security should be delivered 
to, and remain in the custody of, the creditor or a third 
person-appointed by the parties for the purpose.* In this respect 
itis in harmony with the laws of most of the Continental States 
of Europe, of the United States of America. and also of 


’ ` J a 
Scotland A similar rale prevails in Jersey and Guernsey,” 


though an exception is recognized in all these systems in favour of 
maritime hypotheeation, which seems to be at least as old as the 
days of Demosthenes.’ 

“he res | of moveables isr 
is obvious. We do not purchase land without examining the title- 
— moveables are daily transferred from one person to 
another simply on the faith of the vendor's possession ` and one 
of the most difficult problems which modern legislation has to solve, 
is the prevention of fraudulent transfers by persons in possession 
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* Code Civil, sec. 2118. * (1861) Hayley v. Bartlett, 14 Moo P. 

® Code Civil, sec. 2076. C., Zi. 

* Barges’ Foreign and Colonial Law, § *Sir Wm. Jones’ Works, vo. 6, 
vol. 3, p. STR p. 654. 
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of moveable property as apparent owners, with the consent of the 


BS real proprietors. It 13, therefore, to be regi gretted that the Contract d 
‘Such transac. Act is silent on the su ject o hyp othecation of moveables. We = 


tions valid in 
_~ — India. and may 
$ be enforced 
even against 
Bond fete 
: purchasers, 


— ee 
aust not, however, infer from the silence of the Legislature that 







such transactions are invalid in this country, or that they may not 







e enforced even against bond fide purchasers without notice. 





Denes. . . im the case of Deans v. Richardson' the Allahabad High 
d ~ Court affirmed the validity of a mortgage of moveable property, 
although unaccompanied by delivery of possession. In giving 

> 

— "Wi 
— into the numerous English authorities cited by the learned 


eounsel in course of the arguments, we may lay it down as the 






























judgment, the Court observed : ‘‘ Now, without going at length 
result of the latest rulings, that, by the common law of England, | 
K 


where goods are mortgaged and left in the possession of the origi- 





- nal owner, the circumstance that they are so left is not to be 
held as a fraud per se rendering the mortgage liable to be defeated — 






















as between the mortgagee and third parties such as bong fide 
purchasers or judgment-creditors ; but when possession is left with 
the mortgagor, this is a circumstance which warrants the Court in 
leaving it to the jury to determine whether or not the mortgage 
: was fraudulent and colourable, or otherwise. We are not aware 
that any difference prevails between the law on this point, which ` 
| has heretofore been accepted in this country and the —— 
GE common law. When recently the proposed Code of Contract 
Ra Law was discussed in this country, the provision which the ` 
Indian Law Commissioners proposed for the security of bond fie 
purchasers vf chattels from persons in possession was not only 
denounced as at variance with the received practice of the Couris, 
ee — but as undesirable in this country. We do not feel at Te 
ae hold that the rule which has heretofore been accepted i 
= so inequitable that we are at liberty to disregard it im 
our judgment. The circumstances of each case should be closely : 
scanned ; and, where it is shown that the original dealing is bond 
fide, it should be supported, notwithstanding tliere has — no de | 
_ livery. In the present case no fraud other KE alleged leg: 


KN 


Ke and laches is imputed to the Bank. It is not denied Een thes f * un 
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Se his and the security bargained for ; it is only urged that the 
Bank should have taken possession at DI when failure occurred in 
i payment of the loan. The Bank was not, in our judgment, bound to 
take possession immediately after default was made. The machines 
= were the means whereby the debtor earned money ; and it may, there- 
| fore, have been imagined that, in course of time, the debtor would 
be in a position to discharge his debts if indulgence were shown 
him. The Court after considering the arguments urged, finds that 
_ the property in suit passed to the auction-purchaser, subject to the 
lien created in favour of the Bank; and a decree will issue accord- i 
ingly in favour of the Bank.” I should mention that as it was 
sought to enforce the mortgage only against an execution-purchaser 
the Court was not called upon to determine in this case the —— 
whether a mortgage cf chattels can affect property in the hands of 
a bona fide purchaser for value." 
But in the subsequent case of Shyam Sundur v. Cheytaloll* Shyam Sundur. 
the mortgagee was allowed to enforce his security against a a RE 
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= purchaser without notice. We must not, however, forget that CS 

there ts considerable danger of fraud in such cases; and though in a 

the Roman law possession of moveables was not necessary to the» = 

validity of a pledge which attached upon such propertyeVen in the x i 

E hands of a bond fide purchaser without notice, the rule has been — 
_ considerably qualified in the systems modelled on the Civil Las? Sa 
















In England, too, the Legislature has found it necessary to make 
_ stringent provisions for the protection of -creditors generally in a 
= series of Acts known as the Bills of Sale Acts.* Some day, I 
a trust, the Indian Legislature will have leisure to take the question 

St id, and give us an Act which will deserve a better fate than 
— — legislation in England, where the Bills of Sale Acts have 
= gen rise to more litigation than even the Statute of Frauds, every 


line of which i is said to have cost the people more than a subsidy. ate 
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charge, following ; (1872) Ex parte North — SC 
Western Bank, In re Slee, 15Eq.Cas.,69 Së — 
3 (1862) Tatham v. Andree, 1 Moo. > 
P. C., N. 8., 386. 
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Gë CL. SECURITIES CREATED BY — Law. 
I propose to-day to treat of securities created by operation — 

> > or liens as they ally called. In the introductory — 
Ke = lecture, I pointed out to you the difference betw these: charges; * 
3 = and securities created by the express or imph cons ' of the x 
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S: Liens, lega! parties. I also stated that liens may 





















and judicial. j 
Topol one Josicin i the one constitutes a part Of, st 
> art of "mg law a 
3 rests upon any agreement between — parties. | 
_ Derivation of Fisher tells us that the term ‘lien, derived from 4 French word — 


` Zi co Sn ‘tie, is of comparatively modern date in the English q 


_ The right of retainer, which was allowed at least as early as 
e reign of Edward IV, is not mentioned by this name in the — 
old reports ; and the word had not found its way into the Jay a 
dictionaries even so late as the end of the seventeenth century, as 


it does not occur in the editions either of Termes de la Ley or 
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Cowell's Interpreter.' ee 


It is necessary to notice, at the ontset, that there is a remi rk- 
le want of precision in the use of the word lien by English law- 

E g | There seems to be an idea that a lien necessari y implies 
KS, e —— but even at law, the word is applied to the right of 
=_= ju gment-ereditor which is very different in its nature ym a D 
eo = — - ordinary common law lien on moveables. The confusion ha us bee 
j ` deepened by the language of equity lawyers by who CH | we ) 
dieni is used not only in the common law sense of retaingr, bu 
to denote eg rights not depending upon pos : 

— kuvwn under the name of Weier vale pm e 
La, i terr n is also ag — — — to — able 
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and securities of a similar nature which rest simply upon con- 
tract.' This somewhat indiscriminate use of the word has 
naturally found its way into our £ reports, Į will, hower er, employ 
the word to denote only se ed by the oper 
though I am obliged, partly out of deference to received usage and 
partly owing to the inadequacy of legal terminology in the English 
nly to securities | 













law, to apply the term r 
which, as a rule, merely confer a passive right of retaine 
to securities on land which are actively enforceable. eg 
[will begin with equitable liens or charges on immoyeable s 
, the earliest — * of Shick in the statute book isos. 
rnished by the enactment contained in the 15th section of 
egulaffon VII of 1819, which allows a talukdar of the second Regulation 
egree to pay the patgi-rent if the patni is in danger of being ` VITE of 
old. That section says: “If the person or persons making 
such = Im order to stay the sale of the superior tenure 
shall have : ready paid the whole of the rent due from himself 
or themselves, so that the amount lodged is an advance from 
private funds and not a disbursement on account of the said 
rent, such deposit shall not be carried to credit in, or si 
against future demands for rent, but shall be considered as a 
loan made to the proprietor of the tenure preserved from sale 
by such means, and the taluk so presefved shall be the security 
to the person or persons making the advance, who shall be =~ | 
considered to have a lien thereupon in the same manner as if 
the loan had been made upon mortgage; and he or they shall 
be entitled, on applying for the same, to obtain immediate 
of the tenure of the defaulter in order to recover the 






























pos 
amount advanced from any profits belonging thereto. If 
the deéfaulter shall desire to recover his tenure from the hands 


of the person or persons who, by making the advance, may have 
acquired such an interest therein and entered in possession in 
_ consequemee, he shall not be entitled to do so except upon 
` repayment of the entire sum advanced, with interest, at the rate 
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baving been given as above, or upon exhibiting proof in a regular ` 
` 8 (1866) Chambers v- Daridson, L. R., 1 P. C., 29. 
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suit to be instituted for the purpose, that the full amount so 
advanced, with interest, has been realized from the usufruct of S 
the tenure.”* Ge 
Benga! This, I need hardly point out, is a very beneficent provision, 
Act. and now by the Bengal Tenancy Act a similar right is given to 
any person who is interested in preventing the sale of a tenure.* 








This is a privileged lien and not a mere incumbrance in the sense 

in which the term is used in the Act. 
REES Sale - Another provision of a similar character, but much less ample, — 
is to be found in section 9 of Act XI of 1859. That section, — 
ee after enacting that the revenue in arrear may be tendered in 
— certain cases by a person who is not the proprietor of the estate, — 
zë l goes on to s > diem ‘ And if the person so depositing, wb money — 

























shall have been credited as aforesaid, shall prove before a Be" > 
Civil Court that the deposit was made in order to protect an interest E 
of the said person, which would have been endangered or dam- 
aged by the sale, he shall be entitled to recover the améunt of the — 
deposit, with or without interest as the Court may determine, from 
-the efaulting proprietor. And if the party so depositing, whose — 
Shall have been credited as — shall prove bera 
h a Court that the deposit was necessary in order to protei 
any lien he had on the estate or share, or part thereof, the ame ook 
so credited shall be added to the amount of the original lien.” a 
These 
| charges 
und 
nor absol 
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1 eminent English judge 
recommendation not always possessed even by some of t 
familiar terms in the English law. In the case of- 











28 Cf. sec. 17, cl. 5 of Reg. VIII of ` chunder, S. D. A., 1195. 
1510: see also (1881) Surnomoyee v. Land 2 Sec. 171, Act VIII e 
= Mortgage Bank of India, 5 Cal., 17344 pare sec. 6, Act VIII o 
But it seems that payment by a mort- Sete va | 
— gagee of the darpatni on behalf of the 
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a 


Act then in force in terms gave only a personal remedy to the Kam:nee. 

mortgagee, their Lordships of the Privy Council observed — 

“ Considering that the payment of the revenue by the mortgagee 

will prevent the taluk from being sold, their Lordships would, it 

_ that were the sole question for their consideration, find it difficult 

~ ` to come to any other conclusion than that the person, who had such 

an interest in the taluk as entitled him to pay the revenue due to 

the Government, and did actually pay it, was thereby entitled to a 

charge on the taluk, as against all eo interested therein, for 

` ` the amount of the money so paid.” X 

It was thought at one time that the principle laid down by Principle 

their Lordships in Nugender Chunder Ghose’s case was equally of irp bi s 
applicable to the case of a co-sharer, who paid off a paramount 
charge on the joint property, and the same rule was applied even 


| ag 
E  Chunder Ghose against Sreemutty Kaminee Dasi,' although the Nw gender 








~ where the person who made the payment merely claimed under a — 
— 
derivative title as a lessee or mortgagee, for instance, of only a — 


= part of the estate But the Bengal cases cannot now be regard- 

ed as law, as they have been overruled by a Full Bench judgment 
of the Calcutta High C — and a_co-sharer must, 

side of India, res i Lib PErSORadaSiki 

as an ten Sëch. may be made by 

‘With it a right to a lien on the property.* 

















Co-sharers 
now not 
- allowed lier 


, in Bengal, 
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Lë "The judgment of the High Court C. L. R., 28; (1874) Enait Hosain v. 
Ez äs reported in (1863) 2 Hay, 75; Marsh:~ Moddonmuni Shahun, 14 B. L. R., 


Se 
29. l 155; 22 W. R., 411; (1882) Vobin Chun- — 














= titted: SW. R., dra Rouv. Rup Lall Das, 9 Cal., 377; e e 

= P. C.,17; compare (1893) Dakshina (1880) Ram Dut Singh v. Hurruck — EE 

_-Mohun Roy ~v. Saroda Mohun, 201. A., Narain Singh, 6 Cal., 519; (1886) Lach- a — 
— 23 Cal, 142; but see Govind- man v. Salig Ram, 8 All., 384; (1875) 
— saud v. Soondree, S. D. of 1856, Deo Nundon Agha v. Desputty Singh, 
ap . S67; Tarineekant v. Kishen Mohun, 8C. L. R., 21 A (1888) Girdhar v. 









t 1859, p. 1454; Manikmuller v. Bhola, 10 A 611; (1890) Anandi ve a 
tty „S.D. of 1859, p. 515; Shib- Dur Najaf, 13 A 195; Parsotam e —— 
V. Anundchunder, S. D. of — A. W. N., 1890, p. 90. — — 
N Dias. Tara ` — 7 (1887) Kinuram v. Muzuffer Hossain, EES 
[ossei e W. R., * No. 132; - E EEN Pudma~ < a 
_Ashur, 2 Cal, s00; —— Upendra v. —— 
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‘The learned Chief Justice speaks of the popas eah that a Ee 
sharer may claim a lien as a ‘startling proposition when one : 
comes to consider it carefully, though I must admit that it 
is somewhat doubtful whether this remark is not rather directed ~ 
against the claim for priority which was asserted by the co-sharer, 
because the learned judge points out that ‘the principle of the 
shield even if the shield could be used as a weapon of offence, 





could not apply in such a case.” The legislation relating to sales — 
for arrears of revenue in British India is then reviewed by Sire 
John Edge with the result that not only is no such charge given — 
or recognized, in his opinion, by the Legislature, but that the — 





recognition of any such right would be at variance ‘ with the == 


policy and intention of the Government as disclosed in its legis- 
lative enactments. The learned Chief Justice concludes bis 






















judgment in these words :— 

‘Justice, equity : and good conscience are captiv ating terms; 
but before a judge applies what may appear to him at first sight — 
jn accordance with justice, equity and good conscience, he 
be careful to see that his views are based on sound general 
winciples, and are not in conflict with the intentions of the Legis- 
lature or with sound principles recognized by authority. In E 
opinion justice, equity and good conscience do not require us if 
KR India to go so far afield as the Irish Courts, in order there to 
seek for, and thence to import into India, novel principles of 
equity, based on unsound analogy, and rejected as unsound | T e 
eA judges of such authority as Bowen and Fry, L. JJ., and not 
followed by such an authority as the late Lord Justice Cotton in in 
Faleke v. Scottish Imperial Insurance Co., which further 
are at variance with the Transfer of Property Act, 1882, of th the 
Indian Legislature, and with the policy of the —J—— š 


— IN legislative enactments. — 

r tion to the authorities to which I have refer aya | 
other authorities were referred to in the course of the argument 
but as they do not show that the opinions expressed int 1em 8 E 
arrived at r any critical examination of the legis! geg 


pe — meats bearing on the questions, and appear as a ae o 
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mentioned, was a sound principle of equity, I have not thought 
it necessary to refer to them in my judgment.”! 






2 e më = ? e e à R d H ye 9 i 

=f) | LC AALL, met But otherwise 

» . . — ~ in Madras an 
Referring to the note of Bombay. 


J., and Pontifex, J., in Aristo 





dissent first sounded by Garth, C. 
Mohini v. Kaliprosono,® Chief Justice Sargent says :— 

“This distinction, however, does not appear to us to affect Achet Rew 

— chunara V. 

the principle enunciated in Nugender Chunder v. Sreemutty, 11 Hari. 
Moore’s I. A., 241, viz., that such payments are in the nature of 
salvage payments, Sg which is also the ground on which the 
decisions in the Irish cases and in Shaik Idrus v. Vithal Rakhmap 
(Printed Judgments for 1879, p. 407) proceed. The payment ot 
the assessment by the part-owner is by a person entitled to pay 
it, and who does so ex hypothesi under circumstances which make 
it necessary, in order to save the estate for himself and co-owners, 
and, in either view of such payment, he becomes equitably en- 
titled toa charge on the whole estate as against the other co- 
sharers - and if this be so, the mere circumstance that h 


3; an > S0, Í er — o 
existing charge on their shares at the time would mi 
‘no sufficient reason, in equity, justice and good conscience, for 

’ not allowing him to realise the payment from the shares of his 
co-owners for their respective quotas. The judgment of Fry, 

L. J., in Leslie v. French (23 Ch. D., 564) doubtless shows that ; 

the question as to the effect of analogous payments in England 

in creating a charge on the other interests which sbare in the 

benefit of it, is still far from settled. although there are many 

-cases which support the above principle ; but, however that may be, 

we think that thë Calentta decisions, to which we have referred as 
recognising a charge in those cases in which the assessment is paid 
by a part-owner to save the estate, are in aecordance with equity, 
justice and good conscience, and should be followed in this country.”* 
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Rili Mad., 258. 
3 (1882) 8 Cal., 402. 
— | ja 139 Seshagiri v. Pichu, 11 Mad., * (1886) Achut Ramchundra v. Hari, S 4% 
Jr (1893) Srinivasa v. Rama, 17 11 Bom., 318-319; lso Shaik Idrus — 
— Mad., 47; 4 M. L. J., 73. But see v. Vithal Rakhmøji, "B. P. J., 1879, E 
EE Thanikachella e, Shudachella, 15 p. 407. — 
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iw_on the subiec LS 1 unsettle — 


I fear, continue in this unsatisfactory condition till the question is 





set at rest by their Lordships of the Privy Council or by the a 





intervention of the Legislature. 








Jucertainty of Copareenary being the rule in India, it is certainly very — 


























desirable that the rights and liabilities of coparceners should be 
geesde, clearly defined, and yet there are perhaps few portions of Anglo- ` = 
Indian law which are in such a fluid condition. In the absence ` 
of any express law, our Courts are, no doubt, bound to administer ~ E 
the general principles of justice, equity and good conscience ; but Ee 
these *high-sounding phrases’ have come ohly too often to mean J— 
an exact reproduction, and not, as they should do, a careful adap- > 
tation of English law. The Indian Legislature has, it is true, — S 





occasionally in dealing with certain special matters, embodied in oa 
E the statute book some of the general principles of equity, but — 
the result of such fragmentary legislation has been not to a 
but rather to embarrass our judges in applying such principles 
in analogous cases not governed by statute law. A complete 
code, artistically arranged, is, no doubt, a triumph of legislative 
skill. But even the most fervent advocacy of legislation prop nr ` 
as distinguished from judge-made law, is perfectly consistent 
with a wholesome distrust of the beneficial effect of piecemet d 
legislation, or as it has been sometimes irreverently called, legi is a 
lative tinkering. E 
It would be difficult to find a better text than the case 
of Kinuram Das v. Muzuffer Hossain! in which a majority | 
the judges came to the conclusion that a part-owner is not entitle . 
to a charge upon the share of his co-sharer, for land-reve e 
paid by him to protect the estate from sale. " It seems to d 
extremely doubtful, however, whether this conclusion * l 
have been arrived at if the matter had been free fron d 
entanglement created by the provisions of an Act, 1 
while laying down the procedure regulating sales for a i 
of revenue, incidentally confers a right of lien on <i 
gagee, but apparently on no other person. i J infere 
Se was drawn by a majority of the learned a ju 
D 2 (1887) 14 Cal., S09. ES 











E; Ze e silonce of the Legislature was that, in the case of a revenue- 
roi z estate, a mortgagee alone is entitled to the benefit of 
a. Heo, thongh neither the Patni Regulation, nor the Bengal 
= Gëf Act, contains any such limitation. 
= Mr. Justice Wilson speaks in his judgment of the tangle of 
interests presented by an estate in this country, but I venture to 
think it is less puzzling than the tangle created by fragmentary 
legislation uncontrolled by any central principles. Kinuram’s 
case is also an apt illustration of the overshadowing authority of the 
decisions of the English Court of Chancery, although, for reasons 
which are not quite obvious, very little respect seems to be paid 
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kä 
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to the decisions of other foreign Courts or to principles underlying 
other systems of law, which are at least deserving of equal con- 
sideration. The subject is too large to be adequately discussed 
here ; but I may be permitted to observe in passing that, although 


_ the system known as eqnity in vlt far more cational thap 
the commor it is ne bag? free from the reproach of 
technicality. 

I have been tempted to make these remarks, which, I trust, 
will not be regarded as an irrelevant digression, because it seems 
to me open to very grave doubt whether the long catena of cases 
founded upon the judgment of their Lordships in Wugender Chun- 


der v. Kaminee,' would have been overruled, but for the authority 






Sore S 


or supposed authority of Falcke v. Scottish Imperial Insurance Co.? Eelcke v. Seot- 
— tish Imperiat- 


upposed authority” because the principle on which salvage Tasurance Cos 


Isa 
_ liens are based is not altogether repudiated in the English case, 
Se the name of salvage seems to have provoked Lord Justice 

= — into the expression of a wish that the word had remained on 

Ms the other side of the channel where it seems to have arisen. It is 
» Mr. Justice Wilson says in Kinuram Dass case? that the 

SCH d otri rit e ef salvage liens, acted upon in some Irish cases, has been 
anth oritatively rejected in England by the Court of Appeal in 

Zo sat V. Scottish Imperial Insurance Co? It seems to me, how- 

ever, wi Be greet deference, that all that the case lays down is that 

f the ultimate ES, of pete. is ` not entitled to 
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ES a rg im the nature of salvage against the ‘mortgagee. 
Another principle, as I understand it, involved in the case is , that 
a person who officiously makes a payment, although such — 
may have the effect of saving another's property, is not entitled ` F 
to a lien in the absence of any acquiescence, or lying by, on the =. 
part of the owner, or of any ae s 






° = ~ ET e 
st either express or implied in 





















the sense of the English law, and the observations of the Court - ; 
with regard to the inapplicability of the principle of maritime | 
salvage liens were made with reference to the facts of the case. 
This is shown as well by the arguments of counsel as by the 
judgments of the learned judges who took part in the decision. * 
For instance, it was argued for the appellant that in order to - 
establish any claim, the person who made the payment must 
prove that he had an interest in the policy, or that he was re- 
quested to make the payment. It was said that a man cannot by | 





paying a debt due from A B without any request from A B. | 

make himself A B's creditor, ang à fortiori he cannot by so — 

give himself a lien on property. And Lord Justice Cotton, in 

giving judgment, says :—‘ If here there had been circumstances ` ke 

to lead to the conclusion that there was a request by Falcke that ` 

e ` this premium should be paid by Emanuel, then there would be ` 
a claim against Falcke or his representative for the mmap 
and I do not say that there might not be a lien on the policy." 

So also Lord Justice Bowen says :—‘ The general principle 

- beyond all question, that work and labour done, or money ex- ~ 
pended, by one man to preserve or benefit the property of another i 

A do not, according to English law, create any lien upon the 
8 property saved or benefited, nor, even if standing alone, create ` 
any obligation to repay the expenditure.”? Further on, í he 
learned judge, after pointing out that there was no —— E 
implied request to Emanuel to make the payment, adds :— So 
much, therefore, for the idea of a lien or even of a right t to. e 
_yvepaid this sum at common law.” Similarly Lord — Er dë 
"ee inthe i 

says :-—*‘ I exceedingly doubt whether a mere request bya a mort- 
gagee to his Eege —— it might give rise to an acti ion fe 
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` ge recovery of the sum paid, would create a lien as against the 
mortgagee upon the property Se by the pay mga, but it is not 


necessary to discuss that point. a The doctrine 


of salvage 
lug the oer y liens of Irish 
> cases not 
: rejected. 
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d 
And this leads me to the real 
salvage and land salvage, if I may use the term, 
sometimes obscured by the wide terms in which the right to claim ` 
ists in the fact the or- 


r istinction 


etween mari- 
which hath Hima salva 


and land 
salvage. 
















salvage payments is formulated, consi 
mer 
sho 
the case of lary sa ith OLClons payment D | 
to any c D G In this country, for instance, if a third 
party voluntarily pays the revegne of an estate, he will not be 
entitled to recover the money from the owner personally or 
from the property itself, simply because he has saved it: buta 
very different question arises where the payment is made by a 
person who has an interest of his own to protect, in which case 
a request will be implied by the English law, although it would 
be, perhaps, more scientific to say that an obligation would arise 
of the nature of a contract, generally known by the name of 
(juasi-contract. Be, 
her words i generally say to Mere volun- — 
_ the owner, “ I have saved your property by the expenditure of Gë poy BS 


ms —— and am, therefore, Qued to o a lien on. that property ` lien, i Es 
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* une i 
s — Va ak eee o, rook git . ay 
, E Fepeat, is the cardinal distinction between maritime salvage 
gen those we are now discussing. As Lord Justice Bowen 
` points out, the maritime law for the purposes of publie policy and 
` S 7 a Kee of trade, imposes a liability upon the thing saved, 
ibility Ne is a special consequence arising out of the 
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characteř of mercantile enterprises, the nature of sea perils, and 
the fact that the thing saved was saved under great stress and 

exceptional circumstances. But in cases not governed by mari- ~~ 
time law, the owner of the saved property is not underyany ~~ 
liability to repay any money which may have been spent by a mere 
volunteer. Liabilities, it must be remembered, are not to be thrust 
upon people against their will, even though the person who makes — 
‘ the payment should believe that he has an interest in making it, if 7 
such belief is not well founded ; though in one case a person was 








allowed to recover payments made by him for Government revenue 





in the honest belief that he had a mortgage on the props but ` ` 
















e which he was unable to establish.' But where mn 
interest i vation ot the proper 
-him is com yulsory “and there is ing unfair ir 


DE: EES EEN., ut torit, the property would haye been] yebecudost 
ke 


> one concerned.* 
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The same rule holds good where it is the duty of a person 
o protect another’s property, though he has no pecuniary interest 
n doing so. Thus, where money, the property of a deceased — 
person who died in the City of Dublin, was left derelict, amd the l S- 
Metropolitan Police took possession of it, and retained it in their 
custody until administration was taken out, it was held that the — 
expenses of the Police were a salvage claim payable out of the A 
assets. | E: 

But though the judgment of the Court of Appeal in Faleke 
v. ‘Scottish Imperial Insurance Co.* is not inconsistent with de 
long line of cases beginning with Enait v. Moddonmuni,’ I am ` 
bound to add that they cannot be reconciled with the decision of 
Lord Justice Fry in Re Leslie, in which the learned judge gës, 
ses to give an exhaustive list of cases in which a person, who Dep 
money in order to preserve the property of another, can ck d 


= wem 


1 (1866) Badaum v. Seetul, 5W.R., 11 Ir. Eq., 52; distinguish (1842) Ba 
eee 126. Cf. sec. 9 of Act XI of 1859. v. Roe, 4 Ir. Eq., 692. e Gg | Be 
(A845) Angell e, Bryan, 2 J. & Lat., * (1877) Pike, In re Burke v. Burke, 
aera 763 ; (S48) Featherstone v. Mitchell, 11 233 L. R., Ir., 9. * 
7r. Eq, 35; (1844) Hill v. Browne, 6 Iv. + (1886) 34 Ch. D., 234. Eae 
SEHR Eq., 403 ; (1858) O'Geran v. McSiiney, s (1874) 14 B. L. R., 155; 22 W. R. 41 
ss LL R., 8 Eq., 500; (1823) Locke v. Evans, ` (1883) 23 Ch. D., E — 
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A person, in Classification 
Fry, L. J. 


e opinion “at the Lord SC ean — a Hi only (1) byo 5* 

| wnt U 

: et with the beneficial owner ; (2) by reason of the right alka ii 
to an indemnity for money expended by them in 





d J of some person who, at their request, has advanced 

| __Money to preserve the property ; and (4) by reason of the right 

2 ofa eee to add ro his security money expended in pre- 

eS. - serving the mortgaged property.’ It must, however, be admitted 

that the judgment of Lord Justice Fry is not reconcilable with 

some earlier cases, two of which only are noticed by the learned 

— It is also doubtful how far the classification is really 

exhaustive. In Strutt v. Tippet? Lindley, L. J., observes :— 

“I am too cantions to indulge in general propositions, and I Observations 

am doubtful if the propositions in Re Leslie, Leslie v. French oe an Ti 

` (obt sup.) are exhaustive. Frv, L. J.. there, after enumerating classification. 
cases in which a lien is created, says: ‘I am further GË opinion 

_ that, except under the circumstances to which I have referred, 

eg _ no lien is created by the payne of the premiums by a mere 

or by a part-owner.’ In this case the plaintiffs are mere 

— eeen, I de not, however, regard the plaintiff's claim toa 

Š —— necessarily excluded by the propositions in Re Leslie, Leslie 

v. French. lf an owner of onerous property agrees with me to 

já =“ indemnify me or my property from the burdens on the onerous 

Bee which may fall on me or my property, and the owner 

ox ikes default, and I or my property have to bear those burdens, 

= I am inclined to think that I should have, as against the owner | 
oy le onerous property, a lien on it for the money expended by 
me in bearing that burden which as between him and me he 
: * zht Za bear. I should, in the case supposed, have preserved 
7 the > onerous ‘property for bim under circumstances which entitled SCH 
è o do it at his expense, and I do not think. that in mth a case 5 
ny sole remedy is by an action for damages against him ; the 
* xist SES of such personal remedy would not, I think, exclude 
ach ec e not aware of any decision inconsistent with 
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2 (1890) 62 L. T. N. S., 475. 
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this view and the principles, on which many cases of equitable 
lien depend, seem to me to support a lien in such a case.” 

These remarks would go to show that a person may ¢laim a 
salvage lien though he is not interested in the preservation of the 
property which he has saved from forfeiture or destruction. Lam, 
however, bound to point out that where a lessee who had assigned 
the term was compelled to pay the rent under his covenant, it was 
held in Ireland that the assignor was not possessed of a sufficient 
interest in the premises to entitle him to make a salvage pay ment, 








and that his only remedy was a personal one as against the assignee 
upon his covenant to indemnify the assignor.' 

To return to the case of Jn re Leslie, Lord Justice Frys 
classification is also in one sense open to the objection that it is 
too wide ; as it is said, at the close of the judgment, that a hen may 
also be created in favour of a person who makes a payment 
ander a belief in the validity of his own title, an observation 
which would open a wide door to the creation of liens because 3 
really officious payment, and not one merely in the technical 
sense of the word, must be rare as people do not readily part with 
eash from the philanthropic motive of benefiting a stranger.’ 
we aue Before parting with Atnauvram’s case, I may observe that not 
only is a joint tenant or other limited owner entitled In “justice 
and equity to a lien on the property, but that it is the only 
appropriate remedy, as the other owners are not bound to keep 
the property against their will, and indeed this is one of the 

Leigh v. Die. **ZUMents employed by the Court of Appeal in Leigh v. Dickson® — 

-m where the Master of the Rolls, in holding that one tenant in — 

common of a house who expends money on ordinary repairs 

has no right of action against his co-tenant for contribution, S 

3 says :—" If the law were otherwise, a part-owner might be ef EES 

KEE. pelled to incur expense against his will : a house might be situate — a 
SR in a decaying borough, and it SS be thought by onè ze 
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R. Ir., 75. 
P (19465) Neesom v. Clarkson, 4 Hare, 
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` however, which applies only to a personal action for contribution. 
owill be obviated if you restrict the part-owner to proceedings in 

` rem. Take again the case of a co-sharer who pays the entire 
. fevenue of an estate and saves it from sale. As the law stands, 
he may recover the money personally from the other owners, 
though they may be anxious to get rid of the property for very 


good reasons. Now, 



















Opel a pers keen: 
P vole ; Sh Ze varr ce ober his 
, and [ fear it would give him very little comfort to be told 
that English lawyers are of opinion that a tenancy in common 
is an anachronism at the present day. But no such inconvenience 
ean arise if the right to recover is limited to the res or thing itself e 
which has been saved by the payment. And this seems to be the The law in 
law in America which is thus stated in Freeman on Co-tenaney and — 
Partition: “One ‘of the acts that either part-owner may do, e 
ithout special authority from the others, is to redeem the whole 

roperty from a prior sale made in solido for the gross amount 
. Wf taxes due thereon. While the other co-tenants may participate À 

n the benefit of the redemption, the act of their companion is we 
ot binding on them, so far as to impose upon them a personal” 
ligation to reimburse him for their proportion of the amount 
necessarily expended in effecting the redemption. The amount 
thus expended may, no doubt, be asserted as a lien against the 
joint property. But beyond this, the co-tenant has no means of 
enforcing contribution, because the other co-tenants had the right 
to abandon their interest in the lands, and to forfeit all claims to 
t by non-payment of the tax liens against it.”' “In the 
nce of any agreement, therefore, a claim by one co-tenant 
gainst another for preserving the common property must be limit- 

d to the enforcement of a lien against such property.” * 

Going back to the English law, we find that, though as a Principle of 
ees rule a right to contribution as between tenants in common recog i 
Or Co-parceners is merely a personal right,® the principle under- nen 
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76 ; (1856) Kay v. Johnston, 21 Beav., 538. 4 
But see (1750) Doddington v. Hallett, Co 
1 Ves. sen., 497. Compare Rut v. — 
Hickin (1897), 2 Ch., 579. —— 
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English haven. is fally Feo gAised $ in the system, and whe i 
xistence is denied, we are reminded of Monsieur Jourdain . 
oliére’s play who had been talking prose all his life without ` 
knowing it. 

Lien of con- The well-known lien of consignees of West Indian estatés is 



















i f West ki 
Indian estates, a recognition of the salvage principle, which seems to have (Se d 
a ž 


ege * originally forced on the English courts of equity, owing to the H 
ao difficulty of carrying on cultivation in the colonies withont the — A 
assistance of consignees in England.' On a similar principle a ` y 
right of lien has been conceded to the managers of certain under- d 
Lien of part- takings on account of their hazardous and speculative nature. pe 


owner of ship. 
To this rule of equity also, must be attributed the right of a part- . 





owner of a ship to apply the gross freight in the first instance in 



















» Trustee's lien. payment of the expenses incurred in earning #t.5 The lien again K 

of a trustee on the trust property which arises ont of his right — 
we to indemnify himself for money spent in its preservation and the 2 
 Solicitor’s lien. lien of the solicitor on property recovered in an action may also 





— fairly be described as salvage liens.* Similarly executors =i 
: on their testator’s business properly are entitled to a lien for — 
expenses incurred by them on the assets set apart for the parpose, ee 
or on the entire estate when the whole ef it is embarked in the E 
trade. This lien too rests upon the executor’s right to indemnity A £ 
Again it is settled law that a tenant for life of a leasehold 
who renews it is entitled to a lien on the renewed lease because he 
renewal would enure for the benefit of the remainderman® 
of two joint tenants who makes a payment of the renewal fine 
SE SR is similarly entitled to a lien on his co-tenant’s share.’ ae be e 


again, on the familiar ER of estoppel, where the real o 
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* 3 Burge’s Col. Law, 49—359. Garland, 10 Ves., 110; with 1 
3 (1808) Scott v. Nesbitt, 14 Ves., 438. _ Gordon (1891), A. C., SE 
* Lindley on Partnership, 5th Edn., Brooke, Brooke v. Brooke (3594), = ' 
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= * (1878) Bulley v. Bulley, 8 Ch. D., © (1846) Jones v. Jones, 5 Hare 
479; (1882) Greer v. Young, 24 Ch. D., 465. a 
545. 7 (1809) Hamilton v- De 


< a . = (1880) In re les, 15 Oh. D., 199. But see the 
on this case i 
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ges a — to spend money on property in the mistaken 

the _ he has a title to it, such person may claim a lien Lien arising 
r the ermeni made by him. The proposition is, however, estoppel. 
1eral ; Stated in a form which leaves it doubtful whether the 

E ean be actively enforced, but in one case, at any rate, a 

wee was allowed to enforce his security against the owner 





i the interest of the mortgagor which amounted merely to a lien 
_. upon the land for his outlay.’ iý 
a | Many of these liens, however disguised, are the salvage liens Such liens are 
= of the Irish courts and rest upon the same equity, which may be ae oe 
= freely rendered in the words ‘ Thou shalt not unjustly enrich thyself 
at thy neighbour’s expense.’ 

Liens, however, are not much favoured by English judges and 
though more largely allowed in equity than at law, they are often 
only allowed indiregtly ; ; as equity could not always disentangle itself S 
K from the common law. Parliament however has recently shown a Gigs i 


more liberal spirit, and the right of lien of limited owners in respect — 















E legislati 

a of permanent improvements to the estate is slowly broadening "s" — 

` from statute to statute? 

ig = Buta tenant in common still remains dry in the midst of this — 

= refreshing dew. If he spends money on improvements or ordinary o tenant in È 
> common. SN 





‘repairs he cannot recover contribution at common law, nor is 
_ there any balm for him in equity unless his co-tenant is driven um 
p into an action for partition, when the court will refuse to give © Ss gë 
F “pat the benefit of the increased value of the land, unless an ~*~ | | 
_ allowance is made for the expenditure by which it was obtained, ` | E 
Së b at even this qualified right to claim contribution is denied in a eS oe 
| reported eases. The reason for this apparent harshness 4 
EMi a tenancy in common is regarded in England as an in- te 
pm Zem tient kind of tenure, if not an anachronism, and, as Lord | | 
e Lindley points out, the evils inherent in it can only be GC = 
dea een K in a suit for partition or sale.* In several of the o e ah 
tited k however, one co-tenant of a house or mil may —— 
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recover contribution from another for necessary repairs, an improve- 7 
ment, it must be admitted, on the common Jaw remedy by wri 
de reparatione Jacienda, to which the English law is still moor 
Liens recog- I may mention that in the Roman Law and the systems founded ` — 
nised in the Pie- 
Roman Law. on it, a lien may be claimed by a person who advances money for 
the purpose of repairing or rebuilding a house.* It may also be — 
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‘ claimed in respect of expenditure incurred by a person possessing 

only a limited estate ; and surely, the person who lays out money 

- in repairing a house to which he is entitled in common with 
others should not be in a worse position. In India properties — 







re very frequently held in coparcenary, and although the — 
emedy may in one sense be said to be in the hands of the copar- _ 
eners themselves, a partition, as we all know, cannot be had ` 
vithout great delay and expense to the parties. It is, therefore, 7 
satisfactory to notice that the question in this country has been — 
decided on broader principles than those recognised by English 
courts of equity, though the remedy is merely personal. 


a eet g lien But, though still harsh to tenants in common, the English law _ 
= allowed to discloses a growing sense of the just rights of those who honestly 

strangers. e | 
À spend money on another man’s e property. But its ways, It ger, 





be confessed, are rather tiliin, For though the benefit of a 
lien may not be claimed directly even by a person interested in the — 
preservation of the property, it will be allowed indirectly d 
even to a stranger, as the court will not permit the owner to 
recover the property except on the terms of his making com- 
pensation to the person by whom it has been preserved. It * 
true that, according to the strict logic of the law, a person whe | 
has no right to a property cannot acquire a lien by me ely 
spending money on it, but in practice as opposed to theory, 2 
expenditure, if honestly made, is generally allowed in acco 
The courts of common law were in the habit of ue th 
logical deduction by the convenient instrumentality of a, 
more concerned to administer, what they thought, justice th 
maintain the strict rules and rigorous maxims of the comme e: 
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g 1 Freeman on Co-tenancy and Parti- 3 (1870) Mahomed v. hais 
ton sec. 261. d N.-W. P., 248 ; (1876) Bu: : 
SEH Borge’ Còl. Law, 90 v. Gunput, 25 W. Bey 170. 
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and the current of modern authority shows that courts of equity 
also applied the same measure of justice which courts of law re- 
fused to admit in theory, but recognised in practice. Ina recent 
ease in the Honse of Lords, Lord Macnaghten, after pointing out 


ot Er WË Ei d ZK e dÉ ws 


_ how persons were driven into chancery if they wanted to recover 
the actual goods which they could not do in equity if they 
refused to make a fair and just allowance, concludes with these 

3 words :—“ It will have to be determined whether there is any 

~ rule, founded on principle or authority, which compels the court 

F to enforce, as against a defendant who has acted honestly though 
mistakenly, extreme legal rights at the instance of a plaintiff 
who seeks to avail himself of the assistance of the court for 

| the purpose of obtaining an unjust and unfair advantage.” ? 

In this closing remark you will note that the rights of the 
person who spends money on another’s property are made to turn 
on the position, whether as plaintiff or as defendant, which he 
may occupy in the litigation. I must, however, confess that 

| the attitude of the English courts on the Gs is rather per- Ure 

= plexing. The person who preserves another man’s property is either English law, 

entitled to be recouped or he is not ; but surely the right ought 

not to rest upon the mere accident whether he is the plaintiff 

or the defendant in the action. The doctrine of the Roman 

law, based on the maxim that nobody can acquire a benefit at 

the expense of another, would thus seem to hold good in 

England, only where the person who spends the money is lucky or 

dishonest enough to drive his adversary into court. Such a rule 

would only encourage a person in possession of another man’s 

_ property to continue his unlawful possession. The moral is plain, 

£ and is of a piece with the encouragement which the Court of 

_ Chancery holds out to a litigant to get in the legal estate, 

Í E whether honestly or dishonestly, if he wishes to acquire an unfair i 

- př over another. 

The tangled state of the English and American law on the Joint owner's 

ect may be gathered from the classical work of Story who "7 | 
160; 2 Cal., 142, where payments — 

made for the preservation of an estate ) 
in dispute are spoken of as in the 
nature of cre. te pe: | 





























Doctrine of 
contribution. 


Lien for re- 
pairs 


















_ deemed the expenditure a charge for which the tenant is er | 
= toalien. So, where a party lawfully in possession ¢ 
= | defective title * made — a if wi 
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says :—“ Another species of lien is that which results to one joint — 
owner of anv real estate, or other joint property from repairs and > 
improvements made upon such property for the joint benefit and 
for disbursements touching the same. This lien, as we shall 
presently see, sometimes arises from a contract, express or im- 





plied, between the parties, and sometimes it is created by cou ei 
of equity upon mere principles of general justice, especially where ` 
any relief 18 sought by the party, who ought to pay his proportion — l 
of the money expended in such repairs and improvements ; for in 
such cases the maxim well applies * Nemo debet locupletart ex — 
alterius incommodo. ' | 

“ But the doctrine of contribution in equity is larger than it BR = 
at law ; and in many cases repairs and improvements will be held ` 
to be not merely a personal charge, but a lien on the estate itself. i 
Thus, for example, it has been held, that if two or more persons 
make a joint purchase, and afterwards one of them lays out a 
considerable sum of money in repairs or improvements, and dies, 
this will be a lien on the land and a trust for the representativ — 
of him who advanced it.* o 

“In many cases of this sort, the doctrine may proceed apor = 
the ground of some express or implied agreement as to H 
repairs and improvements between the joint purchasers 
an implied lien following upon such an agreement. S 
courts of equity have not confined the doctrine of compensatio — 
or lien for repairs and improvements to cases of ag ement ` 
or of joint purchasers. 
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They have extended it to other cases 
where the party making the repairs and improvements has a ted 

bona fide and innocently, and there has beon a substantial t 
conferred on the owner, so that ec wqguo et bono he ought to c 
for such benefit. Thus, where a tenant for life under a 
gone on to finish improvements, permanently beneficial ; d 


estate which were begun by the testator, courts of equity | — 
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E K' — by the trae owner, he will be compelled to allow for and for im- 
such improvements. So, money fond fide laid out in improve- — 
ments on an estate by one joint owner will be allowed on a bill by 
the other if he ask for a partition. So, if the true owner stands 
be and suffers improvements to be made on estate without notice 
of his title, he will not be permitted in equity to enrich himself 
by the loss of another ; but the improvements will constitute a lien 
on the estate. For, it has been well said : ‘ Jure nature æquum 
eat, neminem cum alterius detrimento et injuria fieri locuple- 
tiorem. A fortiori this doctrine will apply to cases where the 
parties stand in a fiduciary relation to each other; as, where an 
= agent stands by and, without notice of his title, suffers his 
principal to spend money in improvements upon the agent's 
estate.” 
The law is thus in a somewhat nebulous state, and the doctrine Law EEN 
of salvage liens in equity would seem to be, what theologians call, equitable 
= a counsel of perfection, which need not be followed by those who 
fo not seek its assistance. The truth is, the maxim “ He who 
seeks equity must do equity” is not a mere survival in the English 
law. It sums op the limitations which have hindered the free growth e 
` ef the equitable jurisdiction of the Court of Chancery ; and reflects a 
a _ still older order of ideas regarding the functions of a court of justice. 
= We must not also forget that, although equity is much 
— in accordance with common sense than the common law, 
mg although some of its doctrines are still refining themselves, 
there are parts which disclose to the student, if I might borrow 
2 ` t expression from physiology, unmistakable evidence of ‘ arrest- 
a growth” This is very clearly pointed out by Sir Henry 
i oo in his Ancient Law in which he draws an Growth of 
parallel between Roman and English equity. “It England. 
i be wearisome,” says the learned author, “to enter on a 
1 comparison or contrast of English and Roman equity ; 
t may be worth while to mention two features which they 
common. The first may be stated as follows. Each of 
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fered with it. A time always comes at which the mnt ae 
ciples originally adopted have been carried out to all the = 

legitimate consequences, and then the system founded on them 
becomes as rigid, as unexpansive, and as liable to fall behind = 









































moral progress as the sternest code of rules avowedly legal. 
Such an epoch was reached at Rome in the reign of Alexander = 
Severus ; after which, though the whole Roman world was ander 
going a moral revolution, the equity of Rome ceased to expat "es 
The same point of legal history was attained in England mn der 
the chancellorship of Lord Eldon, the first of our eqnity judges, 
who, instead of enlarging the jurisprudence of his court by "3 
indirect legislation. devoted himself through life to explaining 
and harmonising it. If the philosophy of legal history were 
better understood in England. Lord Elon zs services would be less ` | 
exaggerated on the one hand and better appreciated on the other 











than they appear to be among contemporary lawyers. Other ~ 
misapprehensions, too, which bear some practical frait, would | 
perhaps be avoided. It is easily seen by English lawyers that = 
nglish equity is a system founded on moral rales ; but it is f 
otten that these rules are the morality of past centuries—not o 
he present—that they have received nearly as much applicati 8 
they are capable of, and that though, of course, they do m 
iffer largely fromthe ethical creed of our own day, they are no 
ecessarily on a level with it. The imperfect theories of the s 
ject which are commonly adopted have generated errors of oppi e $ 
sorts. Many writers of treatises on equity, struck with the € 
pleteness of the system in its present state, commit themselves er 
pressly or implicitly to the paradoxical assertion that the founder 
of the chancery jurisprudence contemplated its EEN ixity 
form when they were settling its first basis. Others again 
plain —and this is a grievance frequently observed upon i | 
arguments—that the moral rules enforced by the | Co * 
Chancery fall short of the ethical standard of the ` 
They would have each Lord Chancellor perform p — ely the 
office for the jurisprudence which he finds FER to b S e: ny 

was performed for the old common law by the GË 
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the improvement of the law is carried on. Equity has its place 
and its time : but I have pointed out that another instromentality 
is ready to succeed it when its energies are spent.’ 


I trust I shall be excused fer venturing to suggest that Application of 


the caution thus indirectly conveyed is not perhaps always borne 
in mind by our judges, who seem sometimes to forget that 

uity in * country has not yet crystallised 
possesses all the fimidity whic! it in Eng ud before 

Ardenne Tis presen t may be said that you 
eannot tras e with the power of building 
up a new system without giving additional point to Selden’s well- 
known saying, bnt I think there wonld be very little danger of 
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any rash experiments being made under the name of equity 
and good conscience, as the professional learning, and I must 
add, the professional prejudices of the English lawyers, who 
presile over the superior courts in India, will always prevent 
any hasty or unnecessary departure from the English law. 

The principles of jastice, equity and good conscience, however. 
30 long as they donot harden into system, are, it must be admitted. 
often extremely vague. They should, therefore, be applied with very 


En Lu law in 


great caution. Various liens, for instance, are recognised by the Certain liens 


Roman law and the continental codes, which find no place in the! * 


English system.* The lien of the lender who advances money for 
the purchase of land, or for repairing a building, or of the 
architect or labourer employed in the construction of any works, 
is not recognised by the English Court of Chancery, though the 


= claim of the latter to a lien has been admitted by the legislature 


in America where it attaches not only when a building is newly 


` erected bat also when an existing building is substantially altered 
-or enlarged? Similarly, in this country under the Assam Labour 






Acta, the wages of labourers are leviable out of the land, forming 
a — charge upon the estate into whosoever hands it may 


' Maine's Ancient, Law, pp. 68—70. |proeronive eren r 
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n England. 
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~ 
pass.! It would be difficult to deny that architects and labourers 
have in such cases at least as strong an “equity” in their favour 
as the unpaid vendor.* But unless legal liens are to be multiplied 
to an indefinite extent, the line must be drawn somewhere. If 
so, where ? I can only attempt to answer the question by suggest- 


ing that our courts ought ` to confine the right to a legal mort- 
gage only to those case ases ll W hich, as in the case of the 


© tw? zait ⸗ batet Mie 


the person ¢ claiming the right could not have protected himsel 


by an express agreement, In every other case the parties may 
be safely left to take the consequences of their own want of 












caution. And this seems to be the law in Pennsylvania which 

has never admitted equitable charges into its jurisprudence.’ 
gen, I will now return to the starting point of this lecture and call 
your attention to the fact that the subject of salvage liens is 
entangled with questions of priority which will be discussed 
in another place. But without anticipating what I am gomg 
to tell you in a later lecture, I may say that in those systems of `: 
aw in which a.galyage lien is allowed, it ig generallyeniitled to 
riority over other charges. I may also point out that an elaborate | 
attempt to disentangle a consistent principle from the statute law 
in this country is a most unprofitable task. It is true that, generally 
speaking, a mortgagee who makes any payment for the purpose of 
protecting the security is only allowed to add the amount to his 
mortgage. But the most recent enactment in Bengal on this — 
subject lays down a different rule. Section 171 of the Bengal ` 


























ch , Tenancy Act provides that the amount paid in order to prevent — 
E | the sale of a tenure or holding “ shall be deemed to be a debt ` 
— | secured by a mortgage of the tenure or holding, such mortgage 





er taking priority of every other charge other than a charga w 
3 arrears of rent? | 
I have alluded to the question of priority because salva 
liens are subject to a qualification, which has been —— be 
purpose of preventing improper preference being + RK = 








° Code Napoleon, Art. 2103. — 
* Jones, sec. 224. — 
* Bat see Act IT of 188 ( ad.) 
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over an earlier incumbranece. For this reason, no lien in the 
re of a salvage is allowed (I am not here speaking merely Salvage lien 


not allowed 
of maritime liens). unless the parties who are immediately CON- unless persons 
immediately 


cerned do not make the necessary payment, though an appeal concerned 
is made to them for the purpose. The rule together with the © necessary pay- 
qualifications by which it is guarded, may be gathered from poi ` 
the case of Moran v. Mitu Beebee.' in which the plaintiffs "tb, 


claimed a first charge in respect of certain advances made 





| by them for the purpose of carrying on an indigo factory. 


and the equity on which they relied was that, but for the 
advances made by them, the indigo on which the defendants had 
prima facie a first charge could not have been produced. But the an v. Mitu 
claim of the plaintiffs was repelled, both because there was nothing 


to show that they had any interest inthe property when they made 


the advances, and also because the first mortgagees had not been 


communicated with. The plaintiffs, the report shows, were abso- 
Inte strangers to the estate and in the situation merely of ordinary 
bankers, who made the advances not for the protection of any 
k interest of their own, but simply with the expectation of pecu- 

— niary gain from the bargain itself. I may observe that the right 
a, the plaintiffs was also rested on another ground, wz., the ground 
` op which managers and consignees of West Indian estates are 


—— allowed a lien on their advances, but the court was of opinion 








RK: 


that such liens were exceptional, founded on exceptional cir- | 
om: nstances, and eould not be extended to the case of the — 


















serv ec — —“ The defendants had a first mortgage as security for 


` ais aintiffs, who were members of a firm in Caleutta in the habit 
a ‘financing indigo factories. the factories in their turn consigning 


the ‘manufactured indigo for sale to the plaintiffs. In overruling 
a ‘contention af” tlic. plaintiffs, one of the learned judges 


ala r ge sum advanced for the season’s manufacture, and no refer-  — 
e s made to them before the further advances were taken 
om the plaintiffs. Lam wholly ata loss to comprehend on what ` ` 
n Ré le eof Sg De who were present on the spot, and might ` 
ny ti led SS can be held liable to — Ce Ee 
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priority to the plaintitfs, who were strangers, brought in over 
their heads without their consent by the mortgagor's manager. — 
I say this, even on the supposition that the amount now claimed ` e 
by the plaintiffs was absolutely necessary in order to enable the 
indigo to be manufactured, and that no indigo could bave been 




























made without it.” ! Be 
—— [In connection with this question, the case of Hori Aen 2 
Chandra. Bagchee v. Grish Chundra Bandopadhya* may also be — 

to. In this case also the plaintiff sought to claim priority ` 

in respect of a certain sum of money, which was lent by him to — 

the mortgagor on a promissory note for the purpose of ring A 34 

rent of the mortgaged premises. It appeared on the evidence — 

that the money lent by the plaintiff was actually applied in pay: = 


ment of the rent, and the tenure was thus protected from: 





and the mortgage security of the defendant preserved. It 5 
~ however, held by the court that the plaintiff was not entitled t 
priority over the mortgagee, because he was a stranger to ti 
mortgaged premises, * therefore in a very different situatio F > 
from a person who has an interest in the property to protect. = 
3 lbootance⸗ In some systems of law, however, it would seem that even a de 
Tien - mere judgment-creditor may claim a salvage lien, and that though 
his debt may be disputed. And a well-known English writer ¢ m 
the Law of Mortgage is of opinion that the right may be claimed y 
E any one who.lends at the instance of an interested person.* bi s 
however, extremely doubtful whether the law should recog nise 
any such equity in favour of a stranger, or even an — ary 
creditor. At any rate, care ought to be taken that the s 
equity is not made “an instrument to procure collusive pre 
over an earlier incumbrancer.”* ‘This may be il 
by insisting, as we have already seen, upon the necessity | af o 
municating, wherever it is practicable, with the persons mo Zug 


er a 


diately concerned i in making the Segel It must 2 , howe 
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3 (1876) — v. Mitu Beebee, 2 Cal., * Kisher’s morgan , 
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“® (1877) 1 C. L. R., Im. - 3 Bom., 237. — 
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T — that a person occupying an Pe position, Person — 
ying indepen. 
as for instance, a part-owner or a sub-tenant is under any obliga- dent position 
as part-owner 
— to communicate with a mortgagee, although-there may be Se, under ` 
, | i ` ` no obligation 
nothing unreasonable in compelling a puisne mortgagee to place to communi- 
ee $ E e i . : : z cate with 
himself in communication with a prior mortgagee before making mortgagee. 
— a salvage advance, both of them standing so to speak on the same 
_ plane. 


In bringing these remarks to an end, | must repeat that w here 










` the services are not rendered either officiously by a stranger or 





Sech the object of gaining undue preference, the extension of 
` the principle which underlies maritime liens to land salvage cannot 


es K 
Fr. 








work injustice to any person. A rule of law which was recognised 
in Roman jurisprudence and which is still preserved in the sys stems ail 
founded upon it, a rule administered daily in Ireland and not un- 
known even in America, cannot surely rest on a mere plausible 
ae and I may _ therefore witho -esum pti xpress m — 
 Jegtet that the views of Mr. stice Mitter lid not prevail in — 
—— 
It is now time to pass on to other kinds of lien most of thes kinds of 
SR have been borrowed by us trom the English law. In thej 






















si? absence of any specific rule, the Indian courts are bound to v 
administer the principles of equity and good conscience, and thu: 
_ 4 good deal of English law has not unnaturally worked its wai : 
into our jurisprudence. 
* UL therefore, propose to give a short outline of the liens re- English gr? 
- the English Court of Ch , pointing out those aia s: í a 
in this country. oremost among them 
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id vendor for the It is Unpaid E 

vendor’s lieu.” 

: defined by Lord Eldon in Mackreth v. Symmons :?—*“ Where actreh v. 

z — conveys, without more, though the consideration is "ëmm" = 
D on the face of the instrument expressed to be paid, and by a 

recei endorsed upon the back, if it is the simple case of a con- 

— money or part of it not being paid as between the 

endor and vendee, and persons claiming as volunteers, upon the 

of this eae which, when it is settled, has the effect of 


yerhaps no actual contract has taken BS a s 
g 2 (1808) H Ves., 328. ët 
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lien shall prevail—in the one case. for the whole conside 
in the other, for that pe of the money which was not | 
If itis not now toc € >» SC nov | 
agains he unteaciuiatic Al this de ine ir 5 OF 
Refinements other account, at least on account of the number of refines 
— — tions which have clustered round it in the English law. and whic ct 
— mont inevitably be introduced with it. In order to explain at” 
I ought to state that, in the English law, a vendor may waive his — 
lien either expressly or by implication, and the circumstances whieh - 
will be sufficient to raise an inference of waiver have given. ise to 
a cloud of distinctions which are extremely subtle, and which have 
produced such a degree of uncertainty that Lord Eldon was oblige d 
to remark :—* It would have been better at once to have held, | 
the lien should exist in no case, and the vendor should suffer 
the consequences of his want of cantion : or to have laid dow m 
the rule the other way so distinctly, that a purchaser might ne R 
e able to know, without the judgment of a court, in what eases 
it would not exist.” A 
Lien how It has been held in England that the lien exists even = 
the money is secured to be paid at a future day.* Again, H 
SÉ mere taking of a security does not amount to an abandonment — 
—— of the lien. If, however, the vendor takes a totally distinct ei $ 
independent security, it will then become a case of substitution ” 
for the lien. The question, in all such eases, is w her or 1 
the circumstances show a clear and unequivocal- tention 1 to 
give up the lien, a question on which there must necessarily } * 
great conflict of opinion, Itis, — to he regretted dhait 
doctrine should have worked its wa 
grounds altogether different from eg on which the ea of 
_Salvor has been recognised. In the case of the vendor 0 a 
it is always open to him to protect himself against th consi 
quences of the fraud or insolvency of the purchaser ; <a 
does not choose to take the most ordinary precautions, be > hi ; 
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ace. Eldon, L. C., seems to have — 
e that the vendor's lien is allowed in the 


| KEE EH — but see aie Tr. de L. 
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deserves much sympathy. The case of a person, who is obliged to 
` make a payment for the protection of his own interest, is however 
e „essentially different. But there is another, and a still more serious, 

objection, which applies to all legal liens alike. They are neither 


a ; " ` 
agreements nor declarations, and are, therefore, wholly untouched 








by the Registration Acts. They, however, confer rights in rem, and 


it might give rise to great hardship if they could be enforced Purchasers for 


` value without 
against a fond fide purchaser for value. This isa serious evil. We notice pro- 


6 know how it is guarded against in England. The right being oe 
merely “equitable,” the English Court of Chancery, acting upon 
well-known doctrine, will not suffer it to be enforced against a 
boné fide purchaser for value of the legal estate without notice 
of the lien ; though as between two merely equitable titles, the 
rule qur prior est fempore potior est pure holds good, unless there 
is something to displace the prior equitable lien.! The doctrine 
itself is a curious illustration of the way in which the rights and 
obligations of parties have been gradually moulded by equity. 
We saw that in archaic law it was not easy to make a secret trans- 
s fer of land. The transaction had to be carried out with a number 
of solemnities which served to give it publicity, and the omission of 
any one of them was fatal to the validity of the transfer. It is 
hardly necessary to observe that a rigid adherence to the doctrine in 
modern days must have been attended with considerable hardship, 
and the Court of Chancery, therefore, allowed in certain cases the 
same relief to a suitor as if he had acquired a real right, notwith- 
standing his inability to make out a complete legal title. But in 
t order to prevent injustice tothird persons, equity allowed the pecu- 
Dar defence known as a plea of purchase for value without notice. 


ER 









ae In countries in which this peculiar defence is not admitted, ah mr — 
the same object is accomplished by the hypothee books in which other coun- a 
d all transfers of real rights are carefully entered. In the French * — 
_ Code, for instance, the registration of legal mortgages is as com- a 
* pulsory as the registration of conventional securities.* But the i 





2 Code Napoleon, sèc. 2106, 2109; fer 








| ation 
of hens n7t 


—_— 









178 LAW OF MORTGAGE. 


ndian Statute does not permit the registration of such transactions. 


ei his fact, of itself, ought to induce our courts to be cautious in 


he admission of legal liens. If, however, we adopt the law as 
administered by the English Court of Chancery on this subject, 
the equitable defence open to a purchaser for value should also 
be admitted. For so long as the registration of legal mortgages 
is not rendered compulsory, any other course must necessarily lead 
to very great hardship. It may, no doubt, be said that it would 
be inconsistent with the logic of the law to hold that a real right 
may not be enforced against,a subsequent purchaser ; but, as 


— by an eminent jurist, logical antinomy is more easily to 


Unpaid 


vendors lien 
in India. 





e borne than a rule which fails to do justice between man and man? 
In this country, the lien of the unpaid vendor seems to have 
been very much taken for granted, but, as I have already said, It 
is perhaps now too late to dispute the right.) It may here be noted 
that in England, unpaid premium for a léase is treated as purchase 
money, and the lessor is entitled toa lien for it; but I am not aware 
of any ease in which sucha lien has been recognised in favour of the 
lessor in this country.* It has also been held in Ireland, in a case 
in which a lady had conveyed her life estate in lands to her son m 
consideration of his paying the rent of a house for her and supply- 
ing her with sufficient hay and corn, that she had a security in the 
nature of a vendor's lien on the lands conveyed by her for the 
performance by the son of his contract. But 1 doubt whether 
such a claim can be put forward in this country, either under the 
Transfer of Property Act or the more elastic principles of equity 
and good conscience. 


In one case, it was argued that a creditor of the vendor was 
entitled to enforce the lien, because, by mutual agreement between 















e Eeer 
Be Sec), SUD-sec. (4), cl. (b) of th Rustumjah, 13 Mad., 158; (189) * 
nster of Property Act. (1878) chand v. Kumaji, 18 Bom., 48,wherethe ` 


— v. Davrabin, 2 Bom., 547: lien was allowed, although secarity we” 
(1880) Ramlakhan v. Baudan, 2 All.,711: given for the purchase-money, money, which, 
(1878) Trimalrav v. Municipal Com- however, could not be given in 
missioners of Hubli, 3 Bom., 172 ; (1866) because the deed was un 
Yellappa v. Mantappa, 3 Bom. H. ® (1877) Shepherd v- Beetham, 6 C 
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©. a. c., 102; (1882) Hariram v. Dena- D., 597. a 
put, 9 Cal., 167; (1866) Rogħubor v. 5 (1825) Richardson v. M’Caus 
Gootur, 2 Wym., 7; (1889) Ghousiah v. Beat. R., 457. a 
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| the vendor and the vendee, the purcliase-money was to be paid by —— * 
the vendee to the creditor, who claimed by virtue of that agreement a 

| prior lien over a mortgage executed by the vendee. But the court 

~ refused to countenance such a proposition, adding that, although 

} an unpaid vendor has a lien on the property, a creditor of the 

~ vendor cannot claim any such right! In another case, a second 

vendee in possession attempted to resist an action of ejectment 


? hy a prior purchaser till the balance of the purchase-money wis 


g ’ P ý 
P 


~ pid, the secon! vendee chiming to be the representative of 
) the vendor, bat the contention was overruled.* There may, 
however, be exceptional cases in which a third person advancing 
the purchase-money or a part of it may claim the benefit 
of the vendor's lien, although it has not been formally assigned 
to him? ; and it seems that in England, the unpaid vendor may also 
chim a lien tor money advanced by him to the purchaser for 
_ 4 dmprovements.* Bat I am not aware of any case in this country 
in which the vendor’s 

I shall now treat of some other liens recognised by the Eng- Other tiens 

dish law. ox puschase-iaw. 7 ` 


Inse- jaw, 


lien bas receive such a wide extension. 
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A lien arises i ‘our of — 








money prematurely o Ce? it seems that if the pur- — 
€ as entered into an agreement for the sale of the estate ariens al 





ez money 


toa third person and then the first purchase goes off, such third turely paid. 
person would be entitled by subrogation to the lien possessed 

— be the first purchaser. In English law, the vendor is said to be 

z a trustee for the purchaser to the extent of the purchase-money 

~ paid by him, and this is the foundation on which the pur- Vendor re- 
R garded as 
_ chaser’s right to a lien rests in equity. 







urchaser in 


E S for the purchaser, and I imay mention that even in England, Lord 





* (1841) Exp. Linden, 1 M.D. & D., 428. 
The learned editors of White and 
Tudor’s leading cases, however, say the 
case does not seem to go as far as this. 
W. & T., Vol. II, 7th Ed., p. 935. 

$ = eeng Aberaman Ironworks v. 


"me Deyn v. Frost, 3 Myl. E 
` (1345) Neesom v. Clarkson, 4 


° (1964) Rose Ve — 10H. L. G 








But in this country, I trustee for | 
do not think that anybody would describe the vendor as a trustee English ta i 
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Lord St. Leon. St. Leonards seems to have doubted the propriety of recognising 
amiss opinion. | lien in favour of the vendee. His lordship says : “ Where a lien 
is raised for purcbase-money under the usual equity in favour of a 
vendor, it is for a debt really due to him, and equity merely pro- 
vides a security for it. But in the case under consideration, equity 
must not simply give a security for an existing debt, it must first 
raise a debt against the express agreement of the parties. The 
purchase-money was a debt due to the vendor, which, upon 
principle, it would be difficult to make him repay. What power 
has a court of equity to rescind acontract like this? The question 
might perhaps arise if the vendor was seeking relief in equity, 
but in this case he must be a defendant. If it should be admitted 
that the money cannot be recovered, then of course he must retain 
the estaté also until some person appears who is by law entitled to 


require a conveyance ot it.” But like the lien of the unpaid 


veni lor. the puri chaser = lien Tor mrchase none 'rematurel aid 







SSeS "e 
a a weg Ss ef — 


egery m 
by him seems to ha have been taker for granted in this country, as 3 


J based upon upon S t e most u at whim reach ab e 
be idle to criticise a rule which has now found a place in the s 
book.2 I should add that the lien is not confined to a sale of 
land but extends also to a sale of moveable property. 


— Partner's licn. There is also, on dissolution, pisn ia faxon oi puinen ah i 


the - i 







nity. 





























2 artnership estate, in satisfaction of ax ndssarising Ol 
of the partnership business, And Sir N. ‘Linley thinks that by 
analogy to this rule, a company is also entitled to a lien on the F 
shares of its members except where there is an unrestricted right ` 









Joint of transfer. A similar lien may be claimed by joint urchasers ` 
ithe tien: y ZE) p 





where the transaction is in the nature of a partnership as dis- 
tinguished from a mere joint occupation, not associated with a 
— Besse, It may be here noticed, GER though while the 












* Sugden on Vantin, Ch. 5, p. 278 * (1810) Ex parte King, 17 Ves, 1 15; a 
(7th Edn.); Id., Vol. 1, p. 284 (9th et, sec. 262, Indian Contract Act K 
® Sec. 55, sub-sec. 6, cl. 














b) of the e — (1751), Rigdenv. P —* 
Transics ~ob Property Act ; (1897) Mira- Ves. S. 252, 256; (art) Zake. Gið ve 
sa Ravuthan v. Abdul, 7 N L. J., 234. 1 Eq. Ca., Abr., 291; with ( Lage 
8 pope aoe OEE EOED, Johnston, 21 Beav., 536; (155) ` 
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— property, after dissolution the charge would attach only 
oem was partnership property at the time of such dissolution, — 
and not to any property which may be subsequently substituted 
for the old stock-in-trade. The lien of the partner is, thus some- 
_ what different in its nature from the security of a mortgagee on a — 
= varying stock-in-trade.' We: 

It is hardly necessary to point out that, though a person 
who purchases a share of a partner takes it subject to the lien 
of the other partners, the rule does not hold good in the case a 
= ofa person purchasing any specific chattel from one of the 
~ partners in good faith? ~ 

| An agent also is, in some cases, protected by a lien on Agent's lien, Sie 
property on which he has made advances on account of his 
principal; but under the Contract Act the agent is only entitled A 














































to detain the property as the charge created in his favour is not Es 

actively enforceable.’ 3 BS 
It is also a well established rule of equity that a cestui que Lien of cestui aga 

| — — — 

trust can claim a charge on property purchased with trust-money. Eg 

ST 





In one case, it was — that where there is a tortious converte 
sion, as the cestui que trust was not bound to accept the invest. 
S Sa he could not be permitted to assert a specific lien, but could * 
come in as a general creditor. But the distinction was dëch déi 
allowed. “An abuse of trust,” said Lord Ellenborough, * can 
ES ` confer no rights on the party abusing it nor on those who claim in 
Fa with him.” * And this rule applies in every case in which Zb wi 
S ` one person stands to another in a fiduciary relation: and it makes . 
Wi di terence whether thé money is applied directly or indirectly — 
ce in the i investment. — — 
* Sevxeral other descriptions of equitable liens are also recog- | 
—F _ by the law. A solicitor, for instance, has a lien on the 
— any Ee which may be recovered Sp him, a privilege 
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I may add, comparatively modern and apparently denied to other 
classes of practitioners.' But the lien will not be allowed to over- 
ride the right of a party to a set-off, at any rate, where the mataal 
payments are under the same decree.2 Nor will the claim of the 
solicitor on the fruits of his labour prevent a litigant from com- 
promising an action without the knowledge of his attorney, with 
the honest intention of ending the litigation. But no payment 
ean be made under the compromise to the prejudice of the solici- 
tor’s lien, after notice to the person liable to make the payment 
A solicitor, who discharges himself properly does not forfeit bis 
lien,* but his lien would be subject to a first charge in favour of the 
solicitor, who is employed at the time the fund is recovered.” 

In England a solicitor is entitled to a statutory charge upon 
real property which he has recovered or preserved for the benefit of 
his client. But there is no such law in the Indian Statute book, 

nd an attorney in this country can only claim a lien upon monies 
ecovered under a judgment or decree obtained by his client, in ad- 
ition to the general lien conferred upon him by the Contract Act 

A person who has paid money in discharge of an insurance 
upon property which has been destroyed or damaged, has also@ 
lien upon any money which may be recovered by the owner in the 
shape of salvage. ‘‘ The person” originally sustaining the loss was 
the owner, but after satisfaction made to him, the insurer? In 
England a lien will also arise in favour of the remaindermat 
against the profits receiv in his time by a limited owner who has 
been guilty of waste.? But the question does not seem to have 
been ever raised in this country. 


Maritime liens form also a yery important class. of se@uritiess 


but they are of yery. little practical. imzportance..to the purely 
3 (1779) Wilkins v. Carmichael, 1 $ (1886) In re Wadsworth, 39 Ch. Da. 

Dong., 101. 155. Compare (18592) Orr ¥. Norendre, 
* (1880) »Baikesserbai v. Narranji, 4 19 Cal., 365. 


Bom., 353; (1879) Brijnath v. Jugger- © 23 & 24 Vict., c. 127, e" d 
nath, 4 Cal., 742. 1 Per Lord Hardwicke in e KÉ 
* (1898) Khetter Kristo v. Kally Pro- Randal v. Cockran, 1 Ves. sena Vin e 


sonno, 25 Cal., 
= 1 Eden., 130; (1844) White ¥ / 

* (1851) Clover v. Adams, 6 Q. B. D., son, 14 Sim., 273. — 
622; but see (1880) In re McCorkindate, ® (1855) Briggs V. — Ei 
Wm pe | | 1 Jor. (N. Seh BU, ee 
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E lawyer, who is not entitled to practise on the Original 
Side of the High Courts in this country.' But, though I do s 
not propose to detain you with an account of these securities, 
I should point out that Mr. Holmes has established almost con- 
elusively that maritime law is, in a great measure, a survival 
of the fetishistie notion of the liability of inanimate objects. As 
pointed ont by the learned author, a ship is the most living of | — 
inanimate things and the seeming peculiarities of the maritime 
law become consistent and logical only by supposing the ship 
to be endowed with personality? It would not perhaps be 
wrong to attribute to the same source the rule laid down in Zhe 
Bold Buceleugh that where a maritime lien attaches to a ship 
by reason of collision with another, it will adhere to the vessel 
- though it may afterwards pass into the possession of a bond fide 
purchaser for value. 

In this country, the land-revenue is generally spoken of as a §65, Act VINE 
paramount charge, but I do not think that it would be quite correct er — 
to say that there is any charge, properly speaking, in favour of the = 
State. The Bengal Tenancy Act, however, in section 65, expressly | 
declares that the rent due to the landlord is a first charge on the ZE ue fo 


tenure. The right of distraint possessed by landowners in this — 
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country is also in the nature of a legal lien which would apparently 

take rank above all other charges.* 

A The right of one of several mortgagors on redemption, to 

| == Bs _hold the shares of his co-mortgagors 2? for the money 
_ Spent in redeeming their interest, properly falls under the head 
Sai mal and will be discussed in another place. The 

it of the mortgagee to follow the proceeds when the mortgaged 


~ property is converted into money is also sometimes spoken of 
i as creating a charge on the money, but in such cases there is no ` 


* 


Se re: il alteration i in the nature of the mortgagee’s security, which 
K F nerely transferred from the land to the purchase-money ; as, 
— where an estate is sold for arrears of revenue or 
reen under the Land Acquisition Act. 
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Tacit liens, This short sketch of securities created by operation of low = 
would be incomplete without some account of tacit lens as 
are called in the Roman law, and the various systems which ave 
been derived from it, to which I have already referred. E 
liens divide themselves into two classes, the first reaching oer ` 
all the debtor's property and the second over only specific ] 
perty. Under the first class, comes the pledge right posses 

















by the Treasury, by a ward, and a married woman, over the 
property of the public debtor or of the guardian and the husband 
in respect of claims for guardianship and dower. Under the = 
second class, comes the right of the landlord over the invecta and 
illata of the tenant and the fruits of the land. The right of 
a person who advances money expressly to rebuild a house or 


pays the cost of rebuilding it also falls under this class.' These 
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liens, known as privileged, took precedence over all securities oni 
the same property, whether prior or contemporaneous. ` Bat, 
though admitted in most Continental systems,’ these liens are = 
not directly recognised by the English law, though the landlord 
has a right of distraint which practically amounts to a hypotheca- 
tion, and the Crown too has priority over the general creditors in 
regard to certain kinds of debts. 



















I shall now treat of one or two cases’in which it is some 3 
te times thought that a lien exists. = 
7A Though a moot point at one time, it is now settled that the 











creditor of a deceased Maii@fhmedan cannot follow his estate into the 
hands of a bond jide parchaser for value ; but it is sometimes said 
that a Mahommedan widow has a lien on the estate of her husband ` 
for dower due to her. The question was very fully discussed in the ` 
ease of Mir Meher Ali v. Amanee,® and the court, after a revit 
of the authorities, came to the conclusion that the widow, 
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* Hunter's Roman Law, 2nd En., s 2B. L-R., à * a 
443—45 ; Salkowski, p. 490. ELE 

® Salkowski, p. 495. Romjan, 10 W. R., 216 ; (1870) Haf 
* Burge, Vol. IIT, pp. 314—337. oonissa v. Subrattun, 14 W. Ra x 
* (1878) In re Henley and Co., 9 Ch. — Budae TW 
Gap C.), 525; aye! —— ff. 
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operty, but ranks. pari passu, with but widow 
=: eh _ placed ì in 
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But the lien of the —— 
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— — is a purely personal right, which can neither be alienated 












y her nor inherited by her heirs.* 
A similar right is sometimes put forward on behalf of the Creditor of a 
creditor of a deceased Hindu, but it is now conclusively settled Hinda. ħas no 
that a creditor has no lien on the assets in the hands of the heir — 
J and cannot, therefore, reach any property which may have been 
transferred by the heir in good faith to a third party. Sir Thomas 
ee. indeed, in his book on Hindu Law, says, that * debts are 
GE Ces on the inheritance, and that they follow the assets into 
Ue whatsoever hand it comes.’ And the learned author cites the 
very high authority of Colebrooke in support of his opinion.* 
d “Tf any debts exist against 
















A There is also the text of Katyayana :- 
the father, his son shall not take possession of his effects. They 
must be given to his creditors. `" Our courts, however, have laid 
down a different doctrine, although it may fairly be doubted if 










this is not one of the many instances in which English lawyers ; 
ii unconsciously introduced -the doctrines of their own law, i 
a ‘moolled by the growing necessities of the country, into a 
sy ystem comparatively archaic, and not shaped by such economic 
— —— ae ae (1868) Womatul Fatima v. Mirunnissa, j 


SEN 4, ` (loi Bunday Ali v. Chotee 
e \gra, 273; (1867) Janee v. Ama- 
D sw. Ra, 51; (1868) Ahmed v. 
A e 10 W. R., 368; (1869) Umed 
DE ufiham, 3 B. L. R., ai, 175; 
(1°69) | Imdad e, Hosseinee, 2 N.-W. P., 
e 0 70  Balund Khan v. Janse, 2 
2 GES 319 ; (1870) Ufzool v. Ladle, 
r © Be kä Kulsoom v. Kurban, 
— reesen 























9 W. R., 318 ; (1894) Amani v. Mahomed, 
16 All., 225; affd. (1895) 17 All., 93; 
compare (1866) Selamut v. Mowla Buksh, 
5 W. R.. 194; (1867) Meerun v. 
Najeebun, 2 Agra, 335; (1867) Ameerun v. 
Ruheemun, 2 Agra, 362; (1894) Amanut 
v. Bahir, 17 All., 77. 

2 (1883) Ali Muhammad v. Azizullah, 
6 Al, 50 ; (1898) Hadi v. Akbar, 20 All., 

* Strange’s Hindu Law, Vol. I, p. we 
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considerations. The Sudder Dewanny Adalat, presided over by 
judges not so familiar with English law, adhered to the — 
doctrine laid down by Strange and Colebrooke. But the law hi = 
been differently interpreted in recent decisions. In the case 
Zaburdust Khan v. Inderman,' the court, in giving — 
observed :— In our judgment the real test to be applied in deck 
ing the issue of law raised, is to be found in the answer to the 
question, to whom does the property pass on the death of he ` 
deceased 5 Does it pass immediately and entirely to his heirs, or — 
is the normal devolution interrupted, so that the whole ora po Ke 
of the estate, sufficient to discharge his debts, vests, as if by hypo 
thecation, in the creditors, and does only the residue pass to t 
heir ? E: 
Zaburdust “ We can find no authority for the latter proposition; d 
has any other text been cited in support of it than that from 
Katyayana referred to by the Division Bench. Although Sir T 
Strange enumerates debts among the charges on the inheritan 
he nowhere expresses himself to the effect, that any interest i 
the inheritance vests in the creditor; on the contrary, e Ze 
language used by him rather shows that the whole estate of tl e 
deceased ancestor passes to his heirs, affecting them with 4 
liability for the debts of the ancestor to the extent of the a 
À received by them. The heirs may, if they please, avoid 
DA liability by disclaiming the estate, but into the hands of wha e : 
— volunteer it comes, — liability attaches on him ; and so long as th 
— estate remains in the hands of the heirs or any other volunte S 
Sg PNA long does it constitute a fund, to which the creditor 1s € nti 
mee to have resort for satisfaction of his claim. This is in our opini 
| the correct interpretation of the dictum, that debts follo Wë 
assets into whatsoever hands they come. We have examined ? 
authorities referred to by Sir T. Strange on this int, an 
find nothing in them which warrants any stronger | 
favour of creditors than that which we have — me, 
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fa acti on Gen the debts. Bat this t text must pe read in connec- 


E Sé so Trap it, we are of opinion, that the proper Sinatra 
"ef to hold, that it declares that the resulting benefit to the 
- heirs from the succession cannot be greater than the surplus of 
E Een over liabilities : not that the estate does not altogether and 
absolutely vest in the heirs. Numerous texts may be referred to 
- which indicate a power in the heirs to deal with the whole estate 
_ before satisfaction of the debts. The very fact that they may 
sell it to satisfy debts shows an ability to make a good title to 
S ‘the whole of it. 

_ “The construction of the texts of Katyayana in the sense 
contended for on behalf of the appellant is therefore untenable.”! 









for maintenance, the charge cannot be enforced against a bond fide 
purchaser for value. It is clear that the charge is merely a 
floating charge, which does not crystallise till some specific pro- 
l Kin is set apart either by agreement or by a decree of court; but 
it is doubtful upon the anthorities how far the widow can seek to 
— ZEN the estate in the hands of a purchaser, even when he takes 
subject to her rights, without showing that there is no property of 
- deceased husband in the hands of his heirs.* The law has 
fe ever now been settled by the Transfer of Property Act.’ 


— 


wd 
Se? - 


are. 5 


dës 
-s 


T — Ki 
— PU S ge, 
— 


tory, d the price of seed supp to it. But the proposition 
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S — — WEG Bindabund v. Ootum- tarini Dasi v. Makhanlal Dutt, 9 B. L. 
1, 1 Fulton, 33; (1865) Annopurna R., 11; 17 W. R., 432 ; (1882) Maniyam 
Dages Ai Opni Pal, 2 W. R., v- Maniyum, 6 Mad., 83 ; (1884) Svorju 
2 a Jamigatram Ram Chunderv. v. Chowrasi, 11 Cal., 102 ; (1877) Laksh- 
Fach Ae: # Das Hathi, 9 Bom. H. C., 116; manv. Satyabhama,2 Bom., 494; (1598) 
A 579 d Gr — v. Mackintosh, Beharilalji e, Rajbai, 23 Bom., 342 ; cf. 
4Cal, e. * — (1883) Gurdayal v. Kaunsilla, 5 All., 
357) Rame. À ern ve Jasooda, 2 Agra, 367, distinguish (1847) Goolab Koonwar 

3) Narain v. The Collector of Benares, 4 M. I. A., 

246; (1867) Heera v. Konsilla, 2 Agra, 











U 
=. 







= [t would seem that under the Hindu law although a widow Widow's 
? lien for 
has, i in a certain sense. a lien on the estate of her deceased husband maintenance. 


— eed notion also seems to prevail that in this country there is Le Se 


on an indigo factory, or at least upon the produce of the produce not 
allow 
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rests on no authority, and was expressly negatived in the case of 
Monohur Dass v. Me Naghten.' It is, however, curious to observe 
that the Code — recognises a lien in the nature of a privi- 
leged hypothecation for sums due for seed corn or the expenses 
of the harvest of the year, on the value of such harvest? Bat 
the only instance of such liens in this country is farnished by 
Reg. V1 of 1823, which creates a charge on indigo cultivated with 
money advanced by planters, who are mostly Europeans, but such ` ` 
sec is not entitled to priority over the landlord's claim for rent? ` 





s come next in order. Now, such a lien! 


— — | 
wheney er the — dire j he Sach af eu mone 


be a charge on property ; as r for example, that a convey aaa 


which is set aside ver "wë as security for any money of whieh - 


Judicial hens, 


















the vendor has obtained the benefit. 
‘of judical But the most common form of judicial liens is an attachment — 
ee OF the debtor’s property in execution of a decree against bim. 

: Now, an attachment under the Civil Procedure Code may be either x 
before or after judgment ; the process being intended in both cases ` 5 
to prevent the alienation of the property by the defendant.’ It ei 
does not fall within the scope of the present lecture to discuss 
the subject at length ; and I will confine myself only to the ` 
operation of an attachment under the Code as creating a charge ot ` — 
Attachment lien. Now, an attachment operates from the moment that the 
oe A process is executed as a charge on the property, the judgment — 
BS itself not having the effect of creating a lien on the propert 1 
of the judgment-debtor. But, in order to secure the benefit of 
an attachment, the provisions of the Procedure Code SH 
carefully followed by the execution-creditor. In one case | 
which the notice of attachment was not fixed up in the c wi 
house, or in the office of the Collector, it was held that an aliens a er 
made by the debtor could not be avoided by the edito 
Mr. Justice Pancras in giving — ———— — 
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2 1 (1877) 3 Cal., 231; cf. Mess v. Hay, v. Moti Haridas, 3 Bom, 


(1889) A. C. 233. Makundi v. — ën 
2 Code Napoleon, Art. 2102. compare (1852) Mill ve 
® Secs, 2 & 4, cl., 2. 828, 869. 
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“The objection is by no means a technical objection. The Jnderchand 
CS the notice in the court-house and in the office of the #9“ 915e- 
| — is a far more certain means of giving information to 

the parties immediately interested than the process of reading 

the notice aloud on the land or on some place adjacent to it. A 

man ean always arrange so as to keep himself acquainted with all 

` notices fixed up in the court of the judge or the Collector of a 

` district. But there can be no certainty that he will happen to 

hear, or to be made acquainted with, orders which are merely 

read aloud on his land or on some place adjacent to it. In the 
Ss ee before us, it is not proved that the judgment-debtor was in 

` personal possession of the lands which were the subject of attach- 

=e ment, and there is nothing whatever 2 or to lead to the 

a presumption that he was acquainted with the fact of the order 

E of attachment having been read aloud by the peon who was sent 

$ to attach the property. The probability of the judgment-debtor’s 

having known that the attachment had been issued, would have 






























been far stronger, if the order had been fixed up in the court-house 
J o in the office of the Collector. 
“Section 240 says that ulienations after attachment are to 
be — if the attachment or the written order ‘shall have been 
daly intimated and made known in manner aforesaid.’ The 
— words ‘ manner aforesaid * relate to the provisions of section 239, 
PE nd when two out of the three methods prescribed by that section 
ag for intimating and making known attachments have been wholly 
2. 0 mitted, it cannot possibly be said that the order of attachment 
` wn daly intimated and made known within the meaning of section 
— Za Again, there must be a debt in existence to support an Debt must be 
_ attachment. Thus, where an attachment was issued under an er — 
— attachment. ` -= 
: Jecree. which was afterwards set aside on an application for a — 
E = Sa but was subsequently restored, it was held that the 
— ittachn rent previously issued had not had the effect of invali- 
dat ting an intermediate sale.? | | ES 
Ana ac ment under the Code constitutes a perfect security, Att eet wa E 
r under the execution following upon such attachment, = 
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' where the conveyance has been executed while the first atta he n men 
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not being bound by any transfer made by the Acht a 
quently to the attachment. What passes to the pureha ek = 
therefore, not the rights and interests of the debtor as they st nd 


dg ann 
— 


at the time of the sale, but the rights and interests of the debtor 
as they stood at the time of the attachment. The alienation will = 
however, be void only as against claims enforceable under the at- 
tachment. And even if a particular attaching creditor is paid out 
of the proceeds, it would not avoid an incambrance if the sale lid 
not actually take place under his attachment.! It must, however 
be borne in mind that an attachment does, to a certain exten CS 
epure to the benefit of all the judgment-creditors. Thus, suppos we 
A attaches property belonging to his judgment-debtor worth 5,00 
rupees, and that the debt due to A is only 1,000 rupees. Now, if 
the debtor sells the property to a third person before it has t 
attached by any other creditor, and the property is eventually sok 
under A z execution, the balance of the purchase-money 1 
not be paid over to the purchaser, but distributed among 5 
of the other creditors as may have taken out execution prior to 
the order for distribution.? E: 

In conclusion, it is necessary to observe that, if an attachm en x 
and has been permanently removed and a new attachment has become 
necessary, 2 conveyance which is executed between the two ge: 
ments will be valid.? A question of much greater difficulty ari 


was subsisting. Does sucha conveyance become valid by rela 
or is it void against the execution-creditor and those clai s: 
,, under him? In the case of Puddomoney against Muth — 
 Chosedr, Y, the Privy Council observed :—** It seems to their L 
ships that generally where the party prosecuting the decr ee 
compelled to take out another execution, his title should b 
sumed to date from the second attachment. Their Lordshi 
not mean to lay down broadly that in all cases in which 4 

cution is struck off the file, such consequences — ie, 
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reported cases sufficiently show that in India the strikin g an 
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EE according to the circumstances under which it 
is done, and accordingly, their Lordships do not desire to lay down 
any general rule which would govern all cases of that kind; but 
E of opinion that when, as in this case, a very long time 

has elapsed between the original execution and the date at which it 
was struck off, it should be presumed that the execution was 
abandoned and ceased to be operative, unless the circumstances 
_ are otherwise explained.” 
I will conclude with a few words on possessory liens— a Possessory 
very imperfect class of securities when confined to a bare ge 
right of detention without the means of obtaining material satis- 








faction. The Contract Act, following the English law on the 
_ subject. divides liens into two classes—special ral. A 
_ special lien authorizes the holder ot goods to retain them only 


till the particular debt in respect of the goods is paid. But a 
— general lien extends to any balance which may be due from the 
ewner to the holder of the goods. Special liens, it should be 
noticed, are favoured by the law; but general liens are regarded 
with jealousy.” 

Under section 171 of the Act, bankers, factors, wharfin gers, ¢171, Contract 

E -attorneys of a High Court, and policy brokers are alone entitled to wei 

E gie lien.* But — can elaim it only if the goods have been 








— a right.* Section 171 of the ——— ES Aahe — at first Attorney's * 
sigh , to limit the lien of an attorney only to goods bailed to him, “™ e 
hat is not so, as a more extensive lien is recognised in his 

ar; but the lien which attaches to the fruits of a judgment or 
decr ie is not a possessory lien, and is not, therefore, dealt with in — 

h * hi pr. on Bailments. — 
\ particular lien may be claimed by any person under section $170, Contract ` 
f the Act, who has bestowed labonr on goods bailed to him. — 
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Where a person does work under an entire co nt ntract | 

raference to goods delivered at different times, he — e en 

to a lien on all the goods delivered to him for barga 

of any of such goods, because there is but one contract. Ont 

other hand, no lien can be claimed where — is an — 

tract, unless it is performed in its entirety | 

Agent's lien. An agent is entitled to a lien on the — of the prineig 
whether moveable or immoveable, which may come into his rand | 

in respect of his claim for commission, disbursements or ser ices 

in connection with such property. Hè may also retain mone 

due to himself on any such account, out of any sums received b 

him, on behalf of his principal, in the course of the business of th 

| agency.* Buta right of general lien does not arise out of th 
mere relation of principal and agent.’ 


“dtl The right of an agent to reimburse himself out of the pre 
— perty of his principal was recently discussed in Jn re 


Bombay Saw Mills Company, Ld It appears that the 
“ in that case, who were the secretaries and treasurers, had financed 
the business of the company, which would have been obliged t 
close its doors without their assistance, and they claimed a lie 
on property, which they said were in their possession. But the 
right to any kind of lien was disallowed, because they we T 
entitled to a general lien, which is limited to the class mentio * yn 
in section 171 of the Contract Act ; nor could they avail th 
selves of section 217 of the Act, which deals only with l 
monies belonging to the principal in the hands of the a 
Section 221 of the Contract Act was also held to be inapplie | 
because the sums advanced and expended were not, as 1 = 
_by that section, “disbursements and services in respect of 


property on which the lien was claimed, but were mere | 
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* (1816) Chase v. Westmore, 5 M. E (1876) In re Pary’s, d'e., Con, 1C R l 
S., 180 ; (1882) Milter v. Nasmyth's Patent * Sec. 217, Contract Act; 








Press Co., 8 Cal., 312, (1861), Bristow v. Whitmore, ? 
= $ (1883) Skinner v. Jager,6 All., 139; CG. 391. — Boerne S 
cf. (1845) Lilley v. Barnsley, 1 Car. & $ See. 171, Contr: ot Act; ‘ 
K, 344. (1860), Bock v. € SR = ' 
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_ made on behalf of the company generally, and for the purposes 
= of the whole concern. 





Under section 93 of the Contract Act, the seller has a lien on Seller’s lien 


the goods sold by him for the unpaid price as long as they remain 
«in his possession. As in the case of land, however, the lien 
may be waived, and the taking of a collateral security will 
generally .raise the inference that the lien was intended to be 
abandoned. I need hardly point out that, where the goods are 
sold on credit, the seller has ordinarily no lien ; but the insolvency 
of the buyer before delivery will give the seller the right to retain 
the goods. The same result will follow if the period for which 
eredit is given is allowed to expire, and the goods are suffered to 
_ remain in the possession of the seller.' 





means ot compelling 
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dues- Nai, il- anie ight of sale, nor_is it 
assignable? Even if the possession of the goods is attended 
| = expense, a person having a bare lien may not sell them in 
_ discharge of his debt.2 Section 107 of the Contract Act, how- 
yer, contains an important improvement. It says: “ Where the 
_ bayer of goods fails tofferform his part of the contract, either 
ke not taking the g sold to him, or by not paying for them, 
the seller, having a lien on the goods or having stopped them in 
_ transit, may, after giving notice to the buyer of his intention 
_ to do so, resell them after the lapse of a reasonable time, and the 
“ea mast bear any loss, aid is not entitled to any profit, which 
— occur on such resale.” 
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Bankers, factors, attorneys, and others who possess 
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* Alimited right of resale has heen 





+ Zeg, to the English law, as I have already explained, A Possessory 
en. satis- of the right 


Liens, however, as a rule, are not accompanied by a power Liens not 


` bestowed on goods bailed to him is confined to a bare right of SS 
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a general lien are also in the same position. They can, no 


doubt, put some degree of pressure on the will of the debtor, bat 
they may not, in any case, sell the property in their custody. For 
instance, if I give a rough diamond to a jeweller to ent and 
polish, and the work is done by him, the jeweller may retain the 
stone as long as his services are not paid for; but he cannot 








sell it even after notice, and pay himself ont of the proceeds. 
Before bringing these remarks to a close, I would draw yout 


atterition to the fact that, according to the common law of England 4 
a special lien arises not only in favour of a person who spemds 
labour on another’s goods, but also in favour of various otha 











` e 8 — 
persons. Innkeepers and carriers, for instance, are entitled ti s 


lien, because they are obliged to receive any goods which may 
be committed to their custody. On the same principle, a railway =a 
company can claim a lien for cloak-room charges. 
a shipowner has a right of lien on goods carried by him Bat 
a person who lets a boat for hire is not entitled to a liem opp 


goods which may be placed in the boat for his hire.‘ 


feature of these liens is that they may be enforced even agains 
the true owner, and it would seem to be also immaterial, whether 
the person who claims the lien did or did not know that i 
goods belonged to a third person. But no such lien can bai 
enforced against property in the wrongful posséSsion of the ` 
debtor if the person who claims the lien has knowledge of e E 


wrongful possession.® 





* Secs. 170 and 171 of the Contract * (1873) Gobind v. Ruddel, DS E 
Act, P., 160. . 
* Singer Manufacturing Co. v. L. s Robins & Co. v. Gray aws 7 
& S. W. Ry. Co. (1894), 1 Q. B., 833. Q. B., 78, 501; ef. sec. . 55, Ae Pä 


* (1859) Bristow v. Whitmore, 4 De 1890. 


& J., 325, 334. e (1822) JoAnsonv. Hill, A? 
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LECTURE V. 


FOUISITES OF A VALID MorTGAG 








mortgage, by pet en 
a valid m 


which I mean the formalities with which it must be executed, the gage. 


f WILL now discuss the requisites of a val 


proper subject-matters of a mortgage, and the capa@ity to give or to 
accept a security. As in the previous lectures, I will mainly deal 
with mortgages of land, adding a few words, when necessary, on 
E pledges of moveable property. It is almost superflnous to repeat No particular 
noveable property. 1 —— 
that no particular form of words is necessary to create 5 morigage. sary. 
although in a country where every man is his own draftsman, 
the latitude allowed by the law is, as I said, a fruitful source of 


litigation. In the absence of any accustomed precedents to guide 








the draftsman, the Legislature might well be invited to provide 

afew short statutory forms, although I am bound to add that the 
1 efperiments, which have been recently made in England in this 
= direction. have not been quite successful. But the utility of forms Utility of 
is not, I fear, sufficiently appreciated by people in this country. Tom: 
Blackstone rightly says : “ It is not absolutely necessary, in law, to 
have all the formal parts that are usually drawn out in deeds, so as 
there he sufficient words to declare, clearly and legally, the party's 
Meaning. But as these formal and orderly parts are calculated 
to convey that meaning in the clearest, distinctest, and most effec- 
taal manner. and have been well considered and settled by the 
Wisdom of successive ages, it is prudent not to depart from them 
Without good reason or urgent necessity." Prolixity, the reproach 
of conveyancers, should certainly be avoided ; but we must not for- 
| get that brevity and simplicity have their hidden dangers and may 
__ be Smetimes purchased at too dear a price. English forms may 
ëmgeet — aan. aa 
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But although no particular form of words is necessary to con-_ 









should be stitute a mortgage, the intention to create a security should be 
clearly ex- sl Ze — 
pressed. In the Byabahara Mayukhya, there is preserved 


Bare covenant 
not to alienate 
does not con- 
stitute mort- 
gage. 


intention of 
parties. 


an old form of Hindu mortgage, in which the mortgagor merely 
stipulates not to transfer his property till the debt is discharged. 
But a bare covenant not to alienate will not be treated by oit 
In the case of Gungapershiad Singh 
v. Lalla Behary Lall} in which the question arose whether a 
mere covenant by the debtor not to alienate his property tiil the debt 








courts as creating a pledge. 





was repaid, constituted a simple mortgage, the Court observed : 
"Asa general rule, we adhere to the principle laid down in the 


ishore Surma (9th July 1855), that the he tiai 


yurchases in good faith is not_vithated tb 


case of Chunder 








a persor be 
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tract intc 





stranger binding himself not to ; 
lesirous of obtaining a valid lien on any particular property, 
he should adopt the simple means which the various kinds of 
mortgage in use in this country afford. If he does not choose to 
do so, the fault is his own, and the innocent purchaser should not 
be made to pay the penalty of his negligence.” 

It may, no doubt, be said that this ruling of the Sudder Dewa ` ` 
Adalut frequently defeats the intentions of the parties, bat an 
enquiry in each case into the actual intention of the parties to 
a transaction would introduce the very greatest confusion into the — 


administration of justice.2 It would carry me much beyond the ` 
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13 W. R. (F. B.),82;5 B. L. RE BY 
264 ; aaro Ramdħari v. James, 






? S. D. of 1857, 825. See also (1869) 
Ram Buksh v. Sook Deo, 1 N.-W. P. 


H. C. Rep., 159; (1877) Gunoo Singh 
v. Latafut Hossain, 3 Cal., 336 (1881) 

_ Najibulia v. Nusir, 7 Cal., 196; 8 C. 
ei CN R., 454 ; (1879) Bhupal v. Jogram, 
; Ss ZS 2 All., 449; Chunder v. Goorchurn, S. 
- E D. of 1855, 353; (1868) Chuny Lall v. 
Patlowun, 3 Agra, 270; but see (1867) 

— Botakeelal v. Bunsee Sing,7 W. R., 309: 
eo e a Dooly v. Hurdeo, S. D. (N.-W. P.) of 
a 1852, 124; Joalapersad v. Chowbe, S. D. 
DS: Ze = (N.-W. P.) of 1853, 669; (1878) Ganga 
v. Kusyari, 1 All., 611, 613; (1867) 
Martin v. um, 2 Agra, 124; dis- 








6 B. L. R., App., 14; cf. Runa? - 
v. Sheonarain, S. D. (N.-W. P.) of 190 
122; (1872) Bhugwan v. M andi 
A N.-W. P., 161; (1853) Añy ; 
Chenoo, 8S. D. (N.-W. EA (Gg 
(1884) Hari v. Balambhat, 9 Bom., = 
(1887) Yashvant v. Vithoba, WE 
231: (1870) Nazina v. Jugge, nen 
461. S 
2 (1833) Rickman — 
A., 651, 663; (1879) Ex — 
11 Ch. D., 731, 739; (ISSI) >m 
Lucas, 18 Ch. D., 531, 542; (188 ae 
v. Duffey, 13 App. — VW 
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1 Een lecture to examine the various aspects of this 
“question, and there are, probably, many among you who are fami- 
liar Age the controversies on the point in some famous writings, 
Sa ethical and juridical. It is, no doubt, true that Vleit: 
K d Paad ad from the ir umen Ae, toy 2 ass] 
A is pot materi: But the real difficulty lies in collecting the inten- 
tion, when it is not formulated in apt words. ‘“ It sometimes 




















amuses me,” says Brett, L. J., “‘ when we are asked to say what 
was the actual intention of a foolish, thoughtless, and inaccurate 
testator. This is not what the court has to determine: all the 
court can do is to construe, according to settl@gerules, the terms 
öfa will, just as it constrnes the terms of any other written docu- 
“ment.” To use the words of Lord Justice Cotton, it is the duty of 
* “the court to construe documents not as ordinary intelligent S 
= persons but as trained legal minds would do. 
There is a notion very widely spread that all rules of con- Rule forbid- 

struction are artificial, but I think there is at least one rule Gefreet 
which is not open to that reproach, a rule which has been variously Kaale E- 
described as “a rule of common sense as strong as can be"? 

= a “cardinal rule,” * “ golden rale,”* and also as “the most 

~ general of rules of great utility.” This rule forbids all specula- 

i tion on the intention of the parties, which cannot be gathered 

E from the language they have employed. In other words, you 

cannot guess at an intention and then seek to spell it out of the 

rament ; that would be not interpretation but conjecture, GC: 
“it is permissible for the purpose of ascertaining the in- — 
— to look at the situation of the parties, the nature and WS 
 obieet of the transaction, as well as the ere circumstances. 
` hx word, > guestion is not v nat the parties mear 
b is the meaning of the words they ad, and as Tord 
A an zes, “if we depart from this rule, we launch into ` 


ea of dicate not easy to fathom 6 a remark, the truth of 
5 s (1855) Gather e. — 


79) R — 
C. P., 71, per Maule, J. 

e (1858) Abbott v. Middleton, 7 H. 

L C., 68, 115; see also (1857) Greng, 

Pearson, eg he SÉ? Ve Me 





























































































Carrick, 11Ch.D., 873. 
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which will not be disputed by any one acquainted with the cases 
in our reports on the question with which we are immediately 
occupied.’ : 
The caustic observations of Fearne on Perrin v. Blake =e 
will suggest themselves to every one familiar with the writings 
of that accomplished lawyer. vol 
It has been said, that as the mortgagor is the person who 
conveys the property, any ambiguous words in the deed ought to 
be construed most strongly against him.* But it is difficult to 
see how this can be done consistently with the assumption, upon 
which the whole law of mortgage is based, that the parties do not 
contract on’ equal terms.* Again, the rule itself that all deeds 
are to be taken most strongly against the maker, may well be sai 
to be obsolete at the present day. “It is our*duty to ascer 
tain the meaning of the instrament according to the ordinary rule 
of construction. If we can thus find ont its meaning, we do not 
want the maxim. If, on the other hand, we cannot find ont 1% 
meaning, then the instrument is void for uncertainty, and in tha 
case it may be said that the instrument is construed in favour of 
the grantor for the grant is annulled.”® Sir Frederick Pollock, 
however, thinks that the time-honoured maxim that words are tobe 4 
taken against the person using them may be employed to turn the 4 
scale where there is real room for doubt.® | 
Except in_the case of what is generally known as 
able mortgage, every mortgage securing the repayment 
hundrec 


| 






rupees or more as principal money must, unde 
ranster of Property Act, be effecte 
sig ned | a -mo IAR cii 
Vhere the principal money is less than one hundred rupees 
mortgage may be created either by such an instrument e 
except in the case of a simple mortgage, by delivery of 

possession of the mortgaged prOperty. In cases not governe 

by that Act or by section 12 of the Bengal Tenancy Ah 
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* See cases in footnote 1, p. 196. , P. (1850), p. 113. F 
* Contingent Remainders, Vol. I, s (1877) Taylor v. Corporation of & aa 





p. 167. : Helens, 6 Ch. D., 264, 271 ; 46 Le J, Oh 
 * (1872) Soolfan v. Aftakur, 18 W. p. 859, per Jessel, M. R.; cf, (1883) fe — 
R., 63. ton v. English, 12 Q. B. D., 213, D. = 

* Luljoo v. Gungoo, S. D. A., N.-W. ®© Law of Contracts, p. eg 
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* mortgage may be made verbally, but it is never safe to accept 
a verbal mortgage because, apart from the insecurity of all 
oral contracts, the Registration Act, though it does not insi 
upon the necessity of a written ir ent, as ; giyes prefe 
istered instruments over mere parol agreements or 






















declaratio 

If a — — is not attested as required by the law, of want 
it cannot be used in the opinion of the Madras High Court even 
for the purpose of proving a personal covenant to pay which may 
| be contained in it, as section 68 of the Indian Evidence Act 
_ absolutely forbids the reception of the document in evidence.’ 
The Calentta High Court, however, has taken a different, and 
I venture to think a sounder, view.’ 

[ should mention that t | ritnesses ought to be Attestation of 
the execution of the instrument, and a mere acknow- p manana e: 
edgment of execution by the mortgagor to a witness who after- nok at Guan 
wards subscribes his name will not satisfy the requirements of Hop: 
the law.* But it Ne CeSSaAry H ne WiItnhesse 10u ih 
ir names op. apy particular patt of the document.® 

It has been — that if a mortgage-deed i is not properly Non-attesta- 

tion will not 


attested, the instrument may still operate as creating a charge, convert a 


The = chiteeee a 
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Bat the suggestion does not seem to be well founded. 
= qualifying words “and the transaction does not amount to a 
n e” in section 100 of the Transfer of Property Act, do not 
Mean that the instrament has not been duly executed as a 
| mortgage, but merely that the relation created by it is not that of 
ge and mortgagee. In other words, if the transactior | OT 
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Taffeluddi v. Mohur, 26 Cal., 78 ; (1881) 
EH rpe ge Birch, 8 Q. B. D., 111 ; (1882) 
— 
}, Madras Deposit and Ford v. Ketile, 9 Q. B. D., 139; (1840) 
, Limite v. Oonnamalai Ammal Freshfield v. Reed, 9 M. & W., 404. — 
|$ Mad., 29. - 8 = Etage Radha Kishen v. Fateh Ali, ct 
_ Ve Maiin v. mer 2 2 All., 532; where, however, the wy — 
>See ` *seribe,’ though a competent, is mot x 


EN Bee (1800) Soaks v. Sahadeb, 
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= 
ert it into a charge. Ty, however, observe in passing — 
that where an attempt to make a mortgage fails for want of some 
formality, it may be valid as an equitable charge in the English - 
law.” In America also, though a mortgage, not attested in the 
manner required by the statutes in force in some of the states, 
cannot be treated as a legal mortgage, it may be enforced as 














security in equity. > S 


Lon Zeit It is worthy of notice that a charge may be created online 
although if it is created by an instrument in writing, it must 





registered unless made be a will or the amount secured is less than 
one hundred rupees. The reason for this distinétion may be e 


in the fact that a charge cannot be enforced against a bont 
purchaser for value, and the absence of the gene which bh 
secured by registration cannot prejudice the rights of t 
dealing With the property for value in good faith. 
Signature The Transfer of Property Act also requires | 
and facsimile. d by the mortgagor, but it should be noticed (ke? 
298 Signature includes a mark whether made by a pen or some 
other instrument.* Nor can it make any differente that a facsimile ` — 
of the whole name is impressed on thé instrument and is intended 
"éi _ to represent the signature of the egecntantf But sealing will 
not be treated as equivalent to signing unless the seal is affixed 
by way of a signature.® e 

Delivery of It is hardly necessary to state that the mere execution g 
the mortgage- ae 
deed. deed i is not enough, unless it is intended to operate as a bindi d 
is Is expressed in the English law®by the formi la 
Serene must be delivered. Shephard, in his Te ick ; — 
speaks of delivery as one of the requisites of a good deed, and adds 
that it is a question of fact for the jury.’ But there is — z 
mysterious about the delivery of a deed which does not represen 
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EN $ See the first three cases in note (4) on Mortgage, § 82. : 
p. 199. | 4 (1898) Prankrishna v. Jodunal 

* (1806) Mestaer v. Gillespie, 11 Yes., © O. W ee. “See 

SN 621, 624, 625; Taylor v. Wheeler, s (1863) Jenkins v. Gí ford — 
Za 2 Salk., 449 ; (S85) Ya re The Strand & Tr., 93; (1898) Nirmal Sar 

e EEN aes das Coy., 3 DeG. J. & S., 147; 25 Cal,. 911. — 

— re Queensland Land, d&c., Coy. ° (18 Rs Byrd, 3 í Curt., | 
Rees, = ton dE 181. Re eae est ES 


4d, 10 Ohio, 415; Jones 
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| any technical process, but of indicates that the instrument 

‘is to come into immediate operation. If, therefore, the document 

is really intended to operate immediately, it is not necessary that 

_ there should be a formal delivery or, even, that the document 

~ should go ont of the possession of the party who executes 

The case of Eaton v. Scott,’ furnishes an instance in point. Exton v. Scott. 

there, a certain person havin ‘ceived monies belonging to 

another, withoũt any communication with him, executed in his 

favour a mortgage for the amount. The mortgagor retained the 

~ deed in his custody for several years, and then died an insolvent. 

Aſter his death, the document was discovered in a chest containing 

= s title<leeds. It was contended that there was no binding 
— because there was no sufficient delivery of the deed- 

contention was overruled, on the ground that ther 
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show that the deed was not intended to oper: 
its execution.* 
Ferd pause to explain that 
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writing, which is not to take 

There seems to be an idea that, if - 
; 2 = deed is delivered to the other party, it must have immediate 
operation and cannot in point of law be an escrow in his hands ; | 
~ and Coke on Littleton," and Shephard’s Touchstone,* undoubtedly 
Ten i some support to the notion. But it is now established that | 
E vidence is admissible to show the character in which the deed is 
le er toa person, though he is himself a party taking under 

it and not a stranger* 

It is always dangerous to supply any omissions in a deed 

er its execution ; but if blanks are left in a deed to be filled up 

SS witt Zeg, formal matters, the mortgagee may fill them up Kiew ten 

eat mperilli di his security. But a material alteration * 
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the deed with- deed, made without the consent of the mortgagor and with the 

out the mort- : ` 

gagors con- privity and knowledge of the person who relies upon it, would alto- 

ae gether destroy the security ; though the question what constitutes l 
a material alteration within the meaning of the rule has given rise 
to some difference of opinion.' It may be noted in passing that em 
in the English law a document may, it seems, be invalidated, gren = 
if the alteration is made againgt the will, or even in fraud of the 
person who has charge of it. If this is really the Jaw in England, 
all one can say is that itgjs not the perfection of common- 
sense.” 

I'said that the provisions of the Transfer of Property Act 

which require that a mortgage shall be made by a registered im 
strument are subject to an exception in favour of an important class 


a class 






of securities. IL say class, because in English law they 
Twokindsof hy themselves,—in which the intention to create $ 
contractual V 


charge is 
mortgages, presumed from the acts of the parties. Thus, 
express and 


i is 
implied,  horrowed.on.adeposit of title-deeds, the court BN n an in- 


tention on the part of the borrower to charge the property E 
by the title-deeds, with the repayment of the money: 
transaction, I need hardly point out, is very different from a 






















P true legal mortgage which is not based upon any express or 
Pea implied consent of the parties, although the difference 1s some- 
4}: times veiled by the ambiguity of the term “ implied contract ” 
g in the English law. In England a mortgage of this kind is calles 
"E an equitable mortgage, because, following a well-known mi 

bk equity regards the transaction in the same ight 13 : 

8 as opposed | j 
d The * is also applied to such transa- ` 





tions in this eg although, properly speaking, it can be 














1 (1885) Mohesh v. Kamini, 12 Cal., Govindasami ¥. Kuppusami, 12 Male | SE b 
313 ; (1891) Ramayyar v. Shanmugan, 239; (1881) Gangaram Y. Gef ` 
15 Mad., 70; but see (1883) Sitaram v. Singh, 4 All., 62; (1881) Oodey Chand ta 
Daji, 7 Bom., 418; see also (1866) Bhaskar, 6 Bom., 371. sai — 
Ramaswamy v. Chinna, 3 Mad. H. C., e (1791) Master v. Miller, 1 s 
247 ; (1883) Paranmia v. Ramachandra, L. C., 747; but see bt 

7 Mad., 302; (1885) Cħristacharlu v. Föz,ʻ12 App. Cas., 206, 216. 
Karibasayya, 9 Mad., 399; (1889) 
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yed only in a country in which law and equity are E 
` Wen as two distinct systems. 





— We, indeed, find an — in an early case in the Sudder 
= Dewani Adalut, but the parties to the transaction seem to have 

een esidents of Caleutta, and tlie difference of opinion between 
— tl learned Judges by whom the appeal was heard, shows that the 
` os was one of tle first impressi The report of the case to 
=r I refer is not very full. All that appears is that a certain 
being indebted to the plaintiff and being pressed for 

















ent, made over «to him the title-deeds of some landed pro- 

perty. It does not, however, appear that the debtor, when he made 

leeds, expressly stated his intention to offer them as a 

the debt. The property was afterwards sold under 

y the sheriff, and the plaintiff then sought to en- 

Fis security on it, contending that the purchaser under 

ecution had bought the property subject to the charge 

‘in his favour by the deposit of the title-deeds. The 

Zillah Judge haying given judgment in favour of the plaintiff, 

= upon the ground that the deposit by the borrower of the title- 

= _ deeds was equivalent to a mortgage, the decree was affirmed on e 

— ee ce Sudder Dewani Adalut, although one of the 

es was inclined to think that the mere delivery of the title- 

3 was not sufficient to create a mortgage.*} A few more cases 

> found in our books of reports if you search them — 

jI have already told you, a deposit of tithe-deed# is no 

J— aii sa: mode of giving side the Presidency-towns | 

— prohibited b : | oF: K 
EE ca the case which I have cited from the ‘Select e 2 ef the Me ay 

— t inferred an intention to create-a mortgage from th 

a —— of the title-deeds to the creditor. The de 
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n agreement to execute a 3 (1837) Laljes¥.Govindram,68.D..199. ~ 
is also spoken of in the®eports *(1831) Kanhai Lal v. Nirmal, ` 1 






age ; ( Ioge ` ere a? a ok ee r 
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must have obeyed that law. If the contract of lien were 1 
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of title-deeds, however, is not unfrequently accompanied by an 
agreement, either verbal or written, in which the intention to 
create a charge is expressly stated. When this is the case, the ~ 


_ transaction does not substantially differ from an express consen- 


sual mortgage ; and it may be said that there is no reason why, 
between parties who can pass land without a formal deed and without 
delivery of possession, such a transaction should not be giveneffect ~ 
to. Im a case from the Madras Presidency, in which the local 2 
Sudder Dewani Adalut had refused to recognise the validity of — i 
such a transaction, Lord Kingsdown, in delivering the judg- 
ment of the Lords of the Judicial Committee of the Privy 

Council in appeal, is reported to have said: “The decision 7 
of the Sudder Dewani Adalat, so far as it respects the enforce- d 
ment of the lien against the third and last defendanf% appears 
to have proceeded upon the ground that the principles of 
the English law applicable to a similar state of q@iteumstance 
ought not to govern the decision of that suit in those Courts 
This was correct, if the authoritative obligation of that law 
Companys Courts were insisted on. There is, properly, no 
scribed general law to which their decisions must conform. They 
are directed in the Madras Presidency to proceed generally accord- 
ing to justice, equity, and good conscience. The question then is, = 
whether the decision appealed against violates that direction or not. — 
The Court of Appeal, reversing the prior decisions, has — 4 
that the contract was not operative as a hypothecation, or pledge, b 
even between the parties to it. Yet the evidence shows gie, 
plaintiff looked not simply to the personal credit of the Į 
with whom he contracted, but bargained for a security on * 
If any positive law had forbidden effect to be given to the tuat — 
agreement of the parties to create that lien, the Court, of € Si 

















































for want of some necessary condition, effect * 
been, in like manner, denied to it as a perfected lien. But no 
of this sort is suggested in the pleadings, or proved. T 
not shown that, in fact, the parties contracted with refere 
nd particular law. They were not of the same raco smd er e 
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one, not of pawn, but of trust.' It is not declared that any writing 

or actual delivery is essential to the creation of such trust by that 

law; but as the contracting parties are not both Mahommedans, that 

law would not have governed the question of the validity and force 

of their contract, even in the Supreme Court. The plaintiff isa 
Christian; the contract took place with parties living within the 

local limits of the Supreme Court of Madras, though it related to 

land beyond them. It is not shown that any local law, any lex loci 

ret site exists, forbidding the creation of a lien by the contract 

and deposit of deeds which existed in this case; and by the general 

law of the place, where the contract was made, that is, the English 

law, the deposit of title-deeds as a security, would create a lien on 

lands, though, as between parties who can convey by deed only, or 
conveyangg in writing, such lien would necessarily be equitable. 

In this case there is an express contract for a security on the 

lands, to which, no law invalidating it, effect must be given 

between the parties themselves.” 

I said that equitable mortgages form a distinct group in Equitable ` 

the Bnglish law of securities. It was, however, only very gra- England. 
dually that they found a place in that system, and their ultimate 






recognition is solely due to the action of the Court of Chancery. 
The Statute of Frauds provides that all agreements relating to- 


aay interest in land most be rednced- to writing, and equitable 
mortgages were supposed to trench upon the Statute.) They were, 


however, admitted by the Court of Chancery by a somewhat refined 
distinction between executed and executory contracts. 

These mortgages appear to have been first recognised by Lord —— of 
Thurlow, but Lord Eldon and Sir William Grant, who were both mortgages by 
averse to any extension of the doctrine, attempted to confine equit- 
able mortgages within very narrow limits. The attempt had 
however to be given up at last and equitable mortgages have main- 
tained their ground in English law, notwithstanding the jealousy 
with which their introduction was originally regarded. We have 
here an instance, by no means exceptional, in which the law has 











= ee ———— to yield to the exigencies of commerce. As 





* (1862) Varden Seth Samv.Luckpathy Eër Ce 
Royjes Lallah,9M. I. A., 307, 3400 
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observed by Lord Abinger: “In commercial — it — 
may be frequently necessary to raise money on a sudden, before an — — 
opportunity can be afforded of investigaüng the title-deeds, and : 
preparing the mortgage. Expediency, therefore, as well as neces- ` 
sity, has contributed to establish the general doctrine, although ` 
it may not altogether be in consistency with the Statute.” ' | 


€ Memoran- Where the deposit of deeds is accompanied by a Wes 
dum” accom- 


ying 
the deposit of 
deeds. 


Gi 


"a 


document commonly known as a memorandum, the nature ar 
extent of the security must, generally speaking, be determin d e 
by the terms of the document? and no parol evidence would be 
admitted to contradict it, though evidence of a subsequent pi aa ; 
agreement will be admissible.* | | 
Registration of The question whether such s memorandum should be né 
necessary in tered has been frequently discussed both here and in Englar F 
magiand. and I will now invite your attention to a few leading cases on e 


: 28 
subject. KR 


In Copland v. Darvies,* the memorandum was in these words di 





“Sir, you at present hold as security for the overdraft on accounti 
K the lease of No. 50, Dame Street, Dublin, and ground at the 





SZ rear. In addition to this lease and in lieu of the ke securities ` 
~ at present held, I lodge with you the deeds under which I ell 
| the lands and house of Marybrook, County of Down, and a fu her ? 
— interest out of other parts of Lockhart's Quarter.” E — 
a Lord Hatherley, in moving the judgment of the House 0 
S- Lords, said :—‘ The Irish Registration Act is exactly similar t 


RE. our Registration Act, and there are cases in which it has b 


bai 








Fe - "zs held that where a memorandum accompanies the deposit * such 
* a character as we have here, it falls within the term ‘ convey" | 
— as a thing to be registered under the Registry Acts of I 
ege and it has been held also that where there is a E 
Rer: amounts in effect to an agreement in writing for a mortgage 


property comprised in the instrument deposited, there you ou o a 
that which is in SN a conveyance which ought to ba pu Sr 








ER SSC v. Williams, 3 Y. &C., 79; (1843) Ede v. — 
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the register. Now, in this case, the letter which I have read, 
clearly, after reciting that the whole of the Dame Street property 
=~ is held as security, notfonly charges the Dame Street property, 
but it says in addition to that, I agree that you shall hold the other 
property for the security of the overdrawn balance, and converts 
this into an agreement that for the overdrawn balance they shall 
hold both these properties, namely, the Dame Street property and 
the County of Down property, and holding them for that purpose, 
that is an instrument which might have been put upon the regis- 
ter, and which would have given notice to every creditor with 
regard to the existing interest of the banker in the leasehold 
estate as regards Dame Street and of his freehold interest.” 

Lord Chelmsford concurred, adding that the deposit of the 
deeds was accompanied by a writing which contained an express 
statement of the terms of the deposit. 

In Agra Bank, Ld. v. Barry, the defendant wrote a letter to Agra Bank v. 
the Bank in which he said: “ With reference to the conversation "7"? 
I bad with you this morning on the subject of my receiving a 
_ oan from the Bank of £25,000 for six months, I beg to state 
that in security for same, I shall be prepared to lodge with you 
the joint promissory note of Mr. W. Thompson and myself for 
_ the above amount, with debenture bonds in my favour for £30,000 
d due on the Ist of January 1867, as collateral security, or, if 
-~ the Bank would prefer it, would lodge the title-deeds of the 
-~ property in Ireland, which I am now purchasing to the above 
value.” 
~ The Bank agreed to the proposal, advanced the money 
_ and recovered the deeds relating to two of the Irish estates. 
- The tion as to the third estate was not then completed 

— the deeds relating to that property were never deposited, 
_ thou Barry, on the 29th of June, wrote to say he would lodge 
o x pis T A when the purchase of the property was completed. These 
re the memoranda which accompanied the deposit of the title- 
and it was not disputed that they should have been 
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Registration of If eyuitable mortgagees in this country, when such mortgages 


neers Naa 


necessa are accompanied by memoranda in writing, were compelled to 
India on e fri * 


case of formal register them, the evils of equitable mortgages would be greatly 
mortgage. reduced, but the reported cases show that the memorandum accom- 
panying an equitable mortgage need not be registered, if it does 

not embody the contract between the parties. 
And this brings me to a question of considerable ëch 
arising out of the cardinal rule of evidence, that whe 


ced ti ‘ou cannot give 
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It must, however, be remembered that this rule — if t 

= {document was intended to be the embodiment in writing of Wë: 

; ost "TS transaction ; ; and not if there was a complete oral contract before — 
— the writing was given and the document does not express and was : 
never intended to express the whole agreement between the e | 

Of course if there is a law that such agreement should bo a 

writing, effect cannot be given to the oral contract, but in 

absence of any such law, you are not absolutely precluded 

giving evidence of a verbal agreement outside the docu 

such document was not intended to be the written embodiment 


the transaction. 
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ien ef Now the Indian Registration Act unlike the Transfer of ` 
of the Regis- ck 
= tration Act, Property Act, strikes only at documents and not at transactions 
P the Registration AC JES DC ` AL g arc nNortgase. em 
4 JU H nl IH AL iT ~ 1 ant ot morto ive it UIL EK 
d ct immoveable property. If, therefore, the rigas 
= T = of the parties have been effectively created independently of e. 
; = writing, avoiding the document cannot operate to the J | 
— 


tage of that which stands pro prio vigore independen 
This distinction, as Lord Justice Bowen observes, may | 
to enable people to drive a coach and four through such A 
the result follows inevitably from the way in which they are 4 
In another case? the same learned Judge referring to uae | 
— of Sale Acts says: “ Even if the document be an assurance, ¥ 
— the Act strikes at is the document, and if the dé a 
aie” * (1898) Worth Central Wagon Co. v. ` Raiheay, 


` Manchester, Sheffield and Lincolnshire appeal, 13 Ap = ee 
ye ` Séier eme pa 21. Q B. Dy a ie 
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_ thortly these : The plaintiff, who asked the court to declare his 
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dependent for its existence on the document, it does not follow 
that it would necessarily fall to the ground, because the document 
as a bill of sale would be invalid. It is therefore material to show 
that the transaction depends on the document. That would only 
be so, I think, where the previous agreement was intended to be 
summed up and to take effect in the document ; then, if the docu- 
ment be void, the transaction must fall to the ground, because 
evidence of an oral agreement would be inadmissible ; but it is 
otherwise if the document be not such as to exclude evidertee of 
an oral agreement. Here we find it stated, as it appears to me, 
in the report of the referee, that there was an oral agreement 
outside the document, and I do not think that the document was 
intended to be the embodiment in writing of the transaction.” ! 
The proposition may also be illustrated by Indian cages, nos acre 


: e is not the con- 
which show that where the memorandum, accompanying an peot oani 
* tract, equit- 
quitable mortgage t mere regorc 


e ,. able mortgage 
1 facts, and does Se mortga 
: age the deposit. 
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st embody the contract hetweer 
may be inferre rom the mere deposit of titl 


ivance of the money on st h deposit, notwithstang ding 


xt the Registratio 
ee e SE) inst , Mortgagee 
n the case of a formal mortgage in writing, if the instrument Porya 


is anregistered, the mortgagee cannot, generally speaking, enforce pirre E 
his security against the land, because the contract is summed up if deed ie not 
im the instrument, and if the writing is inadmissible, no other 
evidence is allowed to be given. In the case, however, of a mort- 
gage by deposit of title-deeds, althongh there may be an informal 4 Ss 
memorandum in writing, it is not looked upon as the instrument - Z ~~ 
creating the mortgage, but, as observed by the court in Kedarnath Kedarnath 
Dutt CC Shamlal Khettry’ “The mortgage is created by the agree- es 
ment which is evidenced by the loan and the deposit of the title- “““" 
deeds. The mortgagee may, therefore, rely upon the parol agree- 

ment, which is implied by the deposit of the title-deeds.” The 
distinetion is an important one, and requires, perhaps, some expla- - 
Ration. In the case to which I have just alluded, the faets were | 
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9 (1873) Kedarnath v. Shamial, 20 W. 
S R, 150; WB. L. R., 405. 
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E e rights as an equitable mortgagee on certain premises, had adva 
! v. 8 l : : 
Gogo to one Woomachurn Banerjee a certain sum of money on 


deposit of the title-deeds of property belonging to the borrowe 
Woomachurn ‘also executed a promissory note, whereby he promise 
to pay to “ Shamlal Khettry, or order, the sum of Rs. 1,200, 
interest at the rate of 24 per cent. per annum for value received i j 
Cash, ` There wasan endorsement on the note signed by the debtof 
in these words: “For the repayment of the loan of Rs. 1 200, a 

D, — interest due thereon of the within note-of-hand, I hereby — KS : 
deposit with Babu Shamlal Khettry, as a collateral security, — 
by way of equitable mortgage, title-deeds of my property situ- ` 
ate at No. 1L in Fuekeer Chand Mitter’s Street at Mirzapore 
in Caleutta.” There was some question as to whether the 

















transaction had been completed before the promissory note was: — 
given, but the Appellate court thought that the question, whether =a 
— 


— 


there was a complete eq nitable mortgage before the promissory note ` — 
was given, or, whether that was the completion of the transaction, 
was not material. It appears, that after the deposit of the title- 
deeds, the property was sold under an execution against W ooma- 


churn, and purchased by the defendants who resisted the plaintiffs ` 
= 


—— 





of 
— 








suit on the ground that the mortgage was created by an expres — 
agreement which was reduced to writing, and, as the endorsement _ e 
was not registered, the plaintiff could not enforce any — 
a against the land which, as I have ealready said, had in the means im g 
passed to them under an execution against Woomachurn Baner S 
he objection, however, was overruled. Sir Richard Couch, äi 
iving the judgment of the court, observed: “The rule wit 
regard to writings is, that oral proof cannot be substituted for # 
written evidence of any contract which the parties have P F 
writing. And the reason is, that the w riting is tacitly con asl sid e 
by the parties themselves as the only repository and the : IT 
priate evidence of their agreement. If this memorandum wa 
a nature that it could be treated as the contract for the nt 
gage, and what the parties considered to be the only re RK 
and appropriate evidence of their agreement, it veld ) J i x 
trument by which the equitable mortgage was € 
uld come within section 17 of the Regis stration 4 
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nitable mortgage was created by the agreement which was 
idenced by the loan and the deposit of the title-deeds. The 
omissory note, whether given either at the same time or some 
urs afterwards in pursuance of the understanding between 
parties, was evidence of the terms upon which the loan 
made, z.. that the interest should be at the rate of 24 






cent. 
“ But, as regards the contract between the parties, if there Memoran- 
had been no memorandum at all on the promissory notegithere evideriee Of 
| K | é deposit. 
would have been a complete equitable mortgage. When we con- 
sider what the memorandum is, we find it is not the contract for 
the mortgage, nor the agreement to give a mortgage, for the 
© Rs. 1,200: itis nothing more than a statement by Woomachurn 
Banerjee of the fact from which the agreement is inferred. It is 
— anadmission by him that he had deposited the deeds upon the 
= advance of the money for which the promissory note was given. 
It is not by the memorandum that the court takes the agreement 
for the mortgage to be proved, but by the deposit of the deeds. 
It is no more than a piece of evidence showing the fact of the 
deposit which might he proved by any other evidence. The 
memorandum need not have been produced. 
“On the ground, therefore, that this was not a writing which 
the parties had made as the evidence of their contract, but 
+ only a writing which was evidence of the fact from which the con- e 
tract was to be inferred, I think it does not come within the ZS 
description of documents in the 17th section of the Registration 


ae Act.” 








7 
— 


There is another case to be found in the books which is Bombay case 
somewhat stronger.? In this case, the plaintiff had agreed to lend a" SZ? kg. 
certain sum of money to one Devji Keshavji, on a deposit of the ; 
title-deeds of some property belonging to the debtor. The title- ; 
ls having been deposited, the plaintiff continued to advance 













as 
a. 


Dutt v. Shamlat Bayliss, 31 L. J.,Ch., 448 ; (146) Pyle v. 

caer te .150;11B.L.R.,405; Partridge, 15 M. & W., 20;15 L. J., Exc., 
Eii Bye, Moung Htoonoo, 129; (146) Fancourt v. Thorn, 9 Q. B., ` GE 
—— Mesk v. 312; — Ta To: Ce een ES — ër 














oe The fact of such an informal native document having ber 
sequently given, and executed after the gier: "` X 
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various sums of money, from time to time, till the whole sam 
advanced came up to the amount which the plaintiff had originally 
agreed to advance. On the 13th of June 1865, when the last 
advance was made, and after the Registration Act of 1864 bad 
come into force, a Guzerati document was executed b 
in which, after mentioning the amounts which had 
from time to time by the plaintiff, the debter proceeded to say: 
“ According to these particulars I have reg) or borrowed 
from@you, at interest, Rs. 25,000 in cash and eurreney notes. Ou 
account of the same, there are mortgaged at your place my piece 
of land at Naigani, namely, a garden with a building (ors 
bungalow. All the deeds and other ‘ vouchers’ relating to i 
said land having been left in mortgage at your place, Re. 251000 
namely (Rupees twenty-five thousand) have been received (@ 
borrowed) at interest thereon for an unlimited time.” 

This document was not registered ; and the question arosi 
whether, the writing being inadmissible in evidence, the plaintiff 
could enforce his security on the land. The answer was in iis 
affirmative; and Mr. Justice Bayley, in giving judgment, * 
reported to have said: “I consider that the contract for S 
security on the land was created when the loan was applied An 
and agreed to, and the deeds were handed over to Karsandas ; ami 
that the receipt then, and those subsequently, given did notme. 
did the Guzerati document of the 13th of June 1865. op whieh diy 
Rs. 25, the last instalment of Rs. 25.000, was advanced—ereat] of 
declare any right or interest within the meaning of the Registraties 
Acts. The rights of the parties, be they legal or be they equitable, 
had already been created and perfected on the 31st of October 186% 
and it required no memorandum or writing to render such rights ` 
valid ; nor, in fact, was there evidence that any such document, of E 
any deed or writing, was, on the 31st of October 1864, d 
ed by the parties. Suppose the receipts and the instrument of e 
13th June 1865 had never existed, the lien or — 
perty would still, in my opinion, have been perfeet SM 
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perfected contract of pledge, or, to borrow the words of Lord 
Kingsdown, a ‘ contract which created between the parties a lien on 
the land.” 

It must be, however, understood that a delivery of title-deeds Delivery of 
is not of i suffieient to create a charge. Itis merely evidence merely evi- 
of an intention to create it on the part of the debtor, and it is, ent 3 
therefore, that some evidence should be given to 
connect the debt With the delivery of the deeds.' 

Where therefore the title-deeds were deposited with a Tetter, harpe 
which stated that they were delivered to the creditors as collateral 

senrity for a debt which fell due on that date, it was held that 

the letter explained why the deeds were deposited, and should 

have heen therefore registered ; as, without it, there would have 

heen nothing to connect the debt which had been incurred with 

the deposit of the deeds.* But where the charge can be implied 

from the loan and deposit. or the equitable mortgage is made 
expressly by parol, the security, as we have seen, will be unaffected 

by the provisions of the Registration Act. 

The case of Jaitha Bhima v. Haji Abdool Vyad Oosman,® is Jaitha Bhima 
also another leading authority on equitable mortgages. It appears —— — Oosman. 
from the report that the plaintiff having consented to lend 

money to the defendant, the latter deposited with him the 

titl-deeds of a certain property. On receiving them, the plaintiff 

told the defendant that he would take them to his attorney, : 
have a deed drawn up, and then advance the money. The 

defendant applied to the plaintiff for the money before the deed 

Was prepared, but the plaintiff refused, saying he would not 

advance the money until he was satisfied by his attorney, and the 








































deed had been actually prepared. At the time the deeds were Së 
— aver to the plaintiff, there was no existing debt dae by 
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plaintiff to the defendant. The plaintiff stated — he — 
vanced the money on the security of the title-deeds before 
mortgage was executed. He could not however say how long be rele 

the execution of the deed, the money had been paid ; but the d ed 
itself recited that the money had been paid immediately before ji he | 
execution of the mortgage. The mortgage-deed was not register- 
ed. The plaintiff stated that he knew that i required registrati d 
but that it was left unregistered at the request of the defendant whose 
a credit would have been impaired by the registration of the beed. e 
Jaitha Bhima The plaintiff sued for a declaration that he was entitled toa 
S EC, equitable mortgage upon the property. He contended that J 
loan had been really made on the security of the title-deeds, for 
though he had originally intended to obtain a formal mortgage, he ~ 
— afterwards abandoned that intention when he agreed to leave the 
mortgage-deed unregistered. It was, however, held that d 


* 
af 






W 
Ce 


— plaintiff was not entitled to claim as an equitable mortgagee; becau: Ze 
at the time when the deeds were deposited, there was no antec 
ent or existing debt, nor was there any oral agreement that $ 
title-deeds should stand as a security for future advances. It w 
clear that if the defendant had not been ready to execute the dee d 





SH no advance would haye been made, and the money yss, therefor 

wé | really advanced on the security of the mortgage-deed, SC 
E the plaintiff had the title-deeds in his possession at the ime. 
— I should here notice that even where an advance is made a 

S E deposit of title-deeds, if a formal document is subsequently ex xecal 
ae ed, such document must be taken to be the only evidence of thi 


Ee transaction, although there are certain expressions in geit ; 
; mens of the Bombay court which may lend support to 
ae == notion, that the formal mortgage does not operate as a merg ero 

the prior equitable charge.? It appears to me, however, that i 
an equitable mortgage is founded on the express or implied consen 
ie: | of the parties, and not upon an obligation attached by tl 
<<; a ` SR itself, in other words, if it is founded upon an implied, a 
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doubt, the fallacy which underlies it, like others which cluster 
zb round an ambiguous term, being veiled by the obscurity of the 
expression ‘implied contract’ in the English law. 

“When a mortgage is given,” says Vice-Chancellor Kinders- Vaughan v. 
ley, * to go as nedr as possible to the conv eyance of a legal estate, — 
you must look to that deed alone to see what security was intended, 
that is, to what contract the property was intended to be subject.' 

In such cases the possession by the deposit is merged in the 
possession under the mortgage.” 
In England, an equitable mortgage is regarded as an agree- How equitable 
ment to make a formal mortgage; but this is a refinement — 
peculiar to the English law, and there is no reason why a mortgage ae — 
by deposit of title-deeds should not be treated in this country, if it 
is.not forbidden by any law,as a perfected pledge. But thougha 
parol equitable mortgage is a complete act and not an executory 
contract, and may be created without any express agreement in 
words at all, it does not follow that it is not an oral agreement 
within the meaning of the Registration Act? 

gill now sum up the net result of the authorities whic Lon the point 
we have been dis An equitable mortgage may be made summed up, 
y parol A presumption may also arise from the mere deli- 
very of the deeds. In such cases, no question of registration 
can arise, as the Act applies only to instruments. An equitable 
mortgage may also be made by writing, or partly by writing and 
partly by parol. Such writing may either sum up the terms of : 
the contract between the parties, or it may contain a simple E? 
narrative of facts which may be proved by other evidence. In 
the first case, the document would come under the Regis- e 
tration Act, but not in the second. Where again, the loan is Za 
not followed by an immediate delivery of deeds, you cannot ` ere 
connect the loan with the deposit by an unregistered document, 
, ‘the amount secured by the mortgage exceeds the sum of 
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; (1884) Kettlewell v. Watson, ` ` | s — f 
2 Ch. D., 501; but see sec. 7 of the ege — 
Yorkshire Registries Act, 1554, and : 
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Equitable mortgages constitute a very important 
securities, and I think I ought to deal with them at some 
little length, though, owing to the pancity of cases in our 
reports, I am driven to rely almost exclusively on 
authorities. 


Different It is not necessary t nstitute a g itable mo 
ee ry to constitute a good equitable mortgage | 


equitable that all the deeds relating to the property should be delivered 
mortgages are | | 
created, or even that the deeds, actually delivered, should show a complet 
title in the debtor. In Lacon v. Allen,' Vice-Chancellor Kis 
dersley said : 
“The question is—is it necessary that every title-deed shoul 
be deposited? Suppose the owner has lost an important de, E 
could he not deposit the rest? In each case we mast judg 
whether the instruments deposited are material parts of the tite; 


















and if they are, it is not necessary to say there are other deed 
material, if there is sufficient evidence to show that the depos 
was made for the purpose of creating a mortgage ` 






There can be no valid equitable mortgage, however, on a pri 
perty which is not included in the deeds, although the mortgage 
may have been induced to believe that they relate to the pe 
perty. In other words, no misrepresentation made by the mgr 
gagor can effect a charge on land to which the deeds dé a 

. relate. If the law was otherwise, any deed might be deposited, 
with a statement, that it should be held as a deposit to charge aay 
lands which are the property of the depositor.* i 
— — You will find that, in English law, a valid equitable mortgage 
although no, may be created, although there may be no immediate deposit of 
actual deposit : 
of deeds, the title-deeds. Where, for instance, the memorandum professed to 
- give an equitable mortgage on three properties, and there wasa 
@® deposit of the deeds relating to only two offithem, and a written 
direction to the mortgagor's bankers to deliver over the tit H 
of the third, after the bank’s mortgage had been satisfied, it W 7 
held, that a good equitable charge had been created om all ip 
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Act, however, scems to require an Actual deposit 


a necessary , 

ls when the loan is made. and the title-deeds under the 

s e - : Transfer of 
sited with the creditor atthe time. At any Property Act. 













delivery of the de 
therefore be de 
rate there ought to be a real parting with the possession of the deeds 
by the debtor. A deposit, for instance, with the wife of the debtor, 
would not be sufficient, but delivery to the debtor’s solicitor, as 
trustee for the creditor, may be a good delivery to the creditor.* 


The question, whether the title-deeds should not be deposited Distinction 
: e A 3 SEA Ae g A ) between cases 
T with the direct object of giving an immediate security, and not where title- 
P ` , e à RK à E leeds deposit- 
iiverso intuitu, is left in some degree of obscurity by the cases. ed for — 
à „ıı ing formal 
I do not desire to discuss the case-law on the subject, and will moe tanto ial 
where evid- 
ence exists 


whieh the title-deeds are made over to the creditor merely for the of intention 


purpose of preparing a formal mortgage, and a case in which security. 






l only notice that a distinction has been drawn between a case in 


there is evidence of an intention to give an immediate seeurity, 


Biia dn ` 


although the execution of a formal mortgage may be in the 
contemplation of the parties. In the first case, the delivery of the 
deeds would not create any charge, but it would, in the second? 

An equitable mortgage may, by a subsequent parol agreement Equitable 
hetween the parties, cover subsequent advances by the creditor. In —— ge 
Baparte Kensington? Lord Eldon said : zz In the cases alluded to, — 
Ewent the length of stating that, where the déposit originally —— 
was for a particular purpose, that purpose may be enlarged 
by a subsequent parol agreement ; and this distinction appeared 
to me tð be too thin, that you should not have thé benefit of 
sich an agreement unless you added to the terms of that agree- 
ment the fact, that the deeds Were put back into the hands of the 
owner, and a re-delivery of them required ; on which fact there 
is po doubt that the deposit would amount to an equitable lien, 

Within the principlof these cases.” * 








+ Of. (1805) Ex parte Coming, 9 Ves., Bantock, 1 Russ., 141; (1838) Keys v. 
ty (1558) Lloyd e. Affwood, 3 Williams,3 Y. & C., 55; (1860) Bulfin 
& J, et 62; 0865) Mason v. Dunne, 11 Ir. Ch., 198 ; 12 Ir. Cha, 67; 
¥. Morley; H Beav., 475. (1875) Dayal v. Jieray, 1 Bom., 237. 
a * (806) Norris v. Wilkinson, 12 Ves., ® (1813) 2 Ves. & B., 53. ’ 
Dë: (59) Lioyd v. Attwood, 3 DeG. * See also (1310) Langston Ex parte, 
> BS, GS; ef. 0756) Eise. Worth 17 Ves, 27; (1812) * Whitbread Ez- 
` gen, 1 Cox, 211; (1913) Br parte parte, 19 Ves, 29; (1343) Ede v. 
Bruce, L Rowe, 374; (1835) Hockley ve Knowles, 2 Y. & C. C. Geif: ci. 
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therefore, is in a much better position as regards future advances 

e than an ordinary mortgagee stand he has Les confirmed in this 
‘bad eminence” by the Indian Courts.' It may be noticed in 
this place that a memorandum, that title deeds are deposited as 
collateral security, in the body of a prouissaky note will not ha 
the effect of restraining its negotiability.? 


— — by The creation of a mortgage by a mere deposit of title ` 
ular to deeds, I must tell you, is peculiar to the English system. It iş 
lish law. ~ = A 


unknown in Scotland, as well as in Continental Europe, and even 
in America, the jurisprudence of which in most of the States is 
based on English law, equitable mortgages are recognised 
only to a very limited extent. In England, too, they were not 
admitted without protest, and the accretion of case-law which has 
gathered round equitable mortgages might well justify the remark 
of Lord Eldon that “departing from the Statute of Frauds we 
have no rule to go by.” It ig true, Mr. Bagehot speaks, In some- 
what rapturous terms, of E Ze mortgages as tending to augment 
the borrowing power of men of business, adding in the same 
breath that the English law of real property, by which the indica 
of ownership are made more easily transferable, is indisputably 
in this respect more advanced than any similar Jaw in the 
world.* But, though an accomplished economist, Mr. Bagehot was 
not a lawyer, or he would have discovered that though equitable 
mortgages may be the high watermark of commere civiliza- 
tion, they are not an unmixed blessing.* 

In this country equitable mortgages hay 
out question since the decision of Uber ` — of 
‘ouncil in Varden Seth Sam v. Luckputty® ; and although — 
y inconsistent with the public registraft all transfers of ei ` — 
which now r obtains i in this —— , they have not been altogetner 
discarded by erty Act, though the area géet — 
penn has been considerably "narrowed | 
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(1854) James v. Rice, E Dep. M. A 2 (1893) Ramchandra v. Seana, 
G., 461; 18 Jur., 818; Kay., 231; (1855) Mad., 85; cf. (1836) Wise v. € 
Baynard v. Woolley, 20 Beav., es 586. 4 Ad. & E.; 790. — 
3 (1895) The Himalaya Bank, “ Limi- a Bagehot’s Economie 5 
ted” v. Quarry, 17 All., 252; (1898) Pollock’s Land laws; pp. T 
Grinder v. Kumud, 25 Cal., 611; 2 C. d (1862) 9 M. I. A., 3073 È 
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= The very name, by which such mortgages are known, betray 
their foreign origin. It might perhaps savour of hypercriticism 
to take exception to the name, but it is not always true that 
there is nothing in a mere name. The wise may not be deceived 
y it, but we cannot all distinguish coins from counters. Equitable 
mortgages have brought with them into our system legal 
mortgages, and these in their turn have been followed by the 
equitable doctrine of notice, which to ‘“‘ minds not hardened 
or sophisticated by familiarity with cases of constructive notice,” 
is very frequently an instrument of injustice. You cannot adopt 
English law and yet reject its qualifications and restrictions, and 
this is the ground apparently on which, as you will see, in a later 
lecture, a prior charge by deposit of title-deeds is postponed to a 
formal registered mortgage. Now, if the charge by deposit had 
- not been — as — an equitable charge, I am not sure that 

it would not have been available even against a bon@ fide purchaser 

for value." The trath is, the danger of allowing secret charges to 

be set up against registered instruments is so serious that, whether 
- the conclusion is strictly in accordance with legal logic or not, the 

plea of purchase without notice is sure to find favour even with 

those who know that it is inadmissible, but are tempted to stretch 

the law because the end is good in their eyes, though the means 

may be 

jurisprudence from theology, and upon which the lightning of the 

Provincial letters seems to have played in vain. In this country 
equity pays no homage to the law, for the simple reason that 
law and equity are one; nor is there any ground, when a mortgage 
is created by a deposit of title-deeds, for treating the transaction as 
an agreement to give a formal mortgage, a fiction, which is not 
altogether harmless, as there is some peril of making deductions 
us if the fiction correctly represented the legal relation between 
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ionable ; a practice which seems to have filtered into. 
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a charge may be created. though 














1. he whole law 
equitable mortgages 13, i venture to think, contained in section 
and to give it E 







suggested by 
walte of the I 
e enforced against a purchaser for 
value, bat questions of notice are sure to arise which, though dear 
to equity lawyers, are often extremely expensive to the suitor wio 


e extens 









be absolutely inconsistent with the 





is true, a mere charge may not 





may fod himself entangled in the meshes of constructive notice 

(Juestions relating to the validity of a mortgage by a deposi 
of title~deeds are governed not by the law of the situs, but by the 
law of the place where the contract is made Land this is ti 
principle, that underlies section 59 of the Transfer of Property 
Act, which allows a charge to be created on lands outside tie 
towns named in the section, if only the delivery of the title-deed 
takes place at some one or other of the places mentioned in it 
Thus, where an equitable mortgage was created on an estate i 
Seotland, where such mortgages are not allowed, it was held that 
as the contracting parties resided in England, the assignee in 
bankruptcy of the mortgagor was bound to pay thë mortgage- 
debt out of the proceeds of the estate.” 

I alluded, in a previous lecture, to the practice Leit obtains 
in this country for the borrower in the case of @ toage by 
conditional sale to convey the estate absolutely to the lender, the 
latter agreeing by a contemporaneous agreement which is frequent: 
ly verbal, that he will reconvey the estate to the borrower ZS 
payment of the debt. The question whether such parol agreement 
ean be received in evidence to control the terms of a document; 
which on the face of it is a deed of absolute sale, has been fre- 
quently raised in this country, and answered, not at first without 
some conflict of opinion, in the affirmative. 













* Macpherson’s Mortgage, p. 657. Varden Seth Sam FV. Luckputty, ` ` 


s (Lan Erp. Pullard, Re Courtney, 9 M. I. A., 307; (1892) Madhodas “+. 
Mont. & Ch., 239; 4 Dea., 27: see 
also (1565) Watson v. Chapman, 18 
L. T. N. S.. 705; (1874) Ex parte Hol- 


thauson, L. R., 9 Ch., 722;. (1862) 
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in section 92 of the Indian Evidence Act rests upon the 
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ed into the e general rule 


that * — may not be —* for the p purpose of quali- 
This wholesome doctrine 


Presumption that when p parties choose to reduce the terms 





tract to writing, they intend to insert the whole of such terms. 


H 


22T. 


of a con- 


A 


different rule would, I need hardly point out, open the widest door 


to fraud and perjury. 


In the case of 


a mortgage, however, 


a distinction has been made between parol evidence of an agree- 
ment and evidence of the acts and conduct of the parties, parol 
evidence being admissible for the purpose of proving the acts of explain acts of 
the parties, as for instance, that the document purporting to be a 


conveyance was not accompanied or followed by po 


~ 


Dss 


~ = 


ession. 


It 


is, however, not quite easy to discover the ground upon which the 
distinction is based, a distinction which is hardly reconcilable with 
the principle upon which the exclusion of parol evidence is found- 


ed. It seems, upon the more recent authorities, 


that although 


section 92 of the Evidence Act excludes direct evidence of an 
oral agreement for the purpose of contradicting the terms of a 
written contract, you can give oral evidence of the acts of the 


parties for tle very same purpose. 


In other words, the Act forbids 


the reception in evidence of an express parol agreement, but allows 


oral. e 





inference more or less cogent. 


But to 


£ the acts and conduct of the parties which can 


only ie 


vary the 


plain terms of a contract by what are called acts is, if possible, 
even more objectionable than to contradict a written instrament 


Kë am express parol arrangement. 


ion of parol evidence in the ca: 
ml another instance of the benevolent — — 
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Barton v.. The Bank of New South Wales, their Lordships of Zoua Wales ` 
the pare Ges gege affirm the proposition that, notwith- 
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arties intended to sts and n 
ad mortgagee ; a 
im which the Court — dr 
fused to admit oral evidence to show that the transaction i in E 
tion was a mortgage and not a sale. the inent counse 
appeared for the respondent did not contend that any € 
tending to throw light upon the real meaning of the arrang al nt 
between parties ought to be excluded. and their We 
on a review of the whole of the evidence arrived at the c H 


` sion that the transaction was not an absolute sale but mer df 
mortgage." 





may be given to show that 


Kader v. other in the relation of DCH 


more recent case from —— 
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I should add that the court would not relieve the mortg a 
against a purchaser for value without notice, who is a leah ta 
great a favourite as the mortgagor.* — 

Result of The result of the English authorities. which I may n note 
passing, makes no distinction between direct and indirect fe 

is thus summed up in Fisher’s Mortgage. An instrument y whi 
purports to be an absolute conveyance may be construed a 


mortgage, where, according to the true intention of the partie 
was intended to be fparded as a mortgage :— 8 


* 


1. If there be evidence of the non-execution, erasure 
omission by mistake or fraud, of an intended defes 
proviso for redemption ; and the statute of frauds, 
allowed to be pleaded to cover what would amount 
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E unless perhaps the parties deliberately abstained from p 

ES their meaning in writing. SC e D 
e 2. Ifa separate defeasance or agreement — a rig It € 
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redemption has been made by the mortgagee or his daly i wth * 
ised agent, either in writing or verbally. — P 
3. If it appear — recitals in, or by inference s dei 

from, the contents of other instruments, or from the pay ge 

ge, S Interest or other circumstances, that the conveyance was intel à 
=—_————— tobe redeemable. But the mere existence, in a deed net: ect 
be the grantee, of a recital that a former absolute conve) se t 
him was intended to take « effect as a mortgage, will not t gi S 


* (801) Kader v. Nepean, 21 Cal., > (1883) Kash 
— ote B at he oa di the os 
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yf many years and the death 
as been in his possession and 






= e ht of redemption after the la 
at the grantee, although — 
Se held other property by virtué of it. * 
The first of the three rules, formulated by Fisher, is unexcep- | 
` 'tionable and is ala in tege e Kl. Ze which allows 
3 an instrament to rectified, it does not truly express t 
Intention of the- | 
does not reform a deed if the parties intentionally om 




























arties, ut the Court, it should be remem ered, 


to reduce 





all the terms of the actual agreement into writing.? The second 

= and third propositions laid down by the learned author are not 

: really distinct, the only difference between the two being that the 

- -one refers to express, and the other to implied, agreements. But 
_ except where there is a separate defeasance or agreement in writ- 
A ing, both of them seem to infringe upon the canon against the — — 


admission of parol evidence. The relaxation of this very useful rule Frauds modi- 


= fied b — 
is likely to be followed, at least in this country, by fraud and e E 





-= perjury, and is probably, in the wordsof Lord Bramwell, * the result 
ofa disregard of general principles and generai rules in the endea- 
your to do justice more or less fanciful in certain particular cases. 
We know how the Statute of Frauds has been frittered away 
= be courts of equity. A statute for the suppression of fraud must 
never be’used asa cloak forit, say the Equity judges—a fine sound- ° 
































—— gg Si 
—— sentiment epigrammatically expressed, but rather dangerous 
whe it put forward as an adequate apology for modifying the 

— e law of a country. 


o ge Speaking of the Statute of Frauds, Lord Redesdale says: Observations 
2 ae The statute was made for the purpose of preventing perjuries Redesdale, 
+ and frauds, and nothing can be more manifest to any person who ei 

bas been in the habit of practising in courts of equity, than 
SEN that t the relaxation of that statute has been a ground of much 
perjan rand m fraud. If the statute had been rigorously 
-~ observed, the — would probably have been that few in- 
stances ot parol agreements would have occurred. Agreements 
ale , fr rom v tie: — of the case, have been reduced to 
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, 5th Ha. nec. L. Townshend v. —— 6 ee 328, 
Ve - Child, 1 Br. 332; and (1846) Harbidge v. Wogan, 

ey 5 Hare, 258 ; but see (1859) Lincoln v. | 
Lord a eem be ; = Ver 
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writing, wheréws, it is manifest, the decisions on the subject have 

oped a new door to fraud ; and, wnder pretence of past execu- 

tion, if possession is bad in any way whatsoever, means are fre- 

quently found to put a court of equity in such a situation that 

without departing from its rules, it feels itself obliged to break 

Observations through the statute." And even Story, who speaks more 

: cautiously, is obliged to admit™ that the exceptions, thus allowed, 

do greatly trench upon the policy and objects of the statute of 
frauds, and, perhaps, there might have been as much wisdom 1 

originally in leaving the statute to its full operation, without 
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any attempt to create exceptions, even in cases whiere the statute 
would enable the party to protect himself from a performance: 
of his contract through a meditated fraud. For, even admitting 
that such cases might occur, they would become more and more 
rare as the statute became better understood ; and a partial evil 
ought not to be permitted to control a general convenience. And, 
indeed, it is far from being certain that these very exceptions 
do not assist parties in fraudulent contrivances, and increase the 
temptations to perjury, quite as often as they do assist them in the 
promotion of good faith and the furtherance of justice. These 
exceptions have also led to great embarrassments in the actual 
administration of equity ; and although, in some cases, one may 
clearly see that no great mischief can occur from enforcing | 
them, yet in others, difficulties may be stated in their practical 
application, which Gelz us to pause and to question their 
original propriety.” 
The moral, which the foregoing observations point, is 
sufficiently obvious, although it is frequently overlooked in the 
endeavour to do ibli justice ; for the temptation to do 4 
seemingly little wrong to do a seemingly great right, 1s sometimes 
too strong even for trained judicial minds. 
——— — These remarks, however, do not apply to the reformation of E 
written instruments—a jurisdiction which is readily exercised — 
the court whenever a proper case is made out. An amin d a 
2 the English cases, however, shows that the pases should, a ba 










a : (1804) — v. Lunch? 8 Sch, & —— — in (1798) Forster 
Lef., 5; see also the observations of 3 Ves., 712, 713. 


2 Story’s Equity Jurisprudence, sec., 765. 
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K - 
indà Dns jannot be understood, or that the property, to which $ 
it relates, is J P epecified in the contract. Now, it is settled law i 
that a contract cannot be enforced, if its meaning is uncertain; but ` 
this rule does not hold good where the subject-matter is capable 
of being ascertained, though it is not specifically described. 

Row sth v. In the case of Ramendh v. Balgohind,' the debtor had pledged’ 
Eis — —. ` Al her “ wealth and property ` to her creditor, and it was contended 
£ om her behalf, not that there were no sufficient words to create a 








À security, but that there was no sufficient description of the pros: 
F perty to which the charge could attach. But the contention was 
x . _ Overruled on the — of the well-known maxim “ certum est 
quod certum reddi potest.” R 
E: i: Ir must be admitted that the case of Najilulla v. Nasir? in 
> | which it is said that a charge can only bẹ created where specific 
* property is mentioned, cannot be easily reconciled with this view. 
ES, But that case seems to be based upé amis sapprehension of a 
Gg passage in Sugden’s Vendors and P s to the effect, that a 
i covenant to convey and settle lands will e a specific hen on 
Kr. the lands of the covenantor ;—a propositioi ich is deduced by 
— the learned author from the Mornington v. Keane, where 
there was a covenant merely to settle lands of a particular oe ` 
which, as pointed out by the Lord Chancellor, was a very different ` 
thing from a covenant to charge either the whole or a definit 
E portion of a Gerson: estate, But the case under notice may ` 
ee: perhaps be supported on the ground that there was no intentiom — 
E on the part of the grantor to create any charge on his proper 
The established rule in England with regard to the e 


Spey is formulated by Lord J ustice Cotton i in Mont 





















_ stances, for example, where there i Is a “covenant to charge — 
apart which a man has at a particular time, the covenant will — 
itself create a charge. But where the covenant is to —— not 
_ all or any definite portion of a man’s estate, but * dats l 
EEN or which —— sé 
* i aac — Se 
of State, de., 19 L A., 955 U 
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property: cts, is not sufficient to constitute a chafge. Every 
bond does, in a sense, bind the property of the debtor. Ti legal 
course, it binds his property generally, as property is bound to pay 
a judgment-debt.”' It is true, a different construction was SOS ` 


quently placed upon these bonds,® but this circumstance does not 





affect in any way the soundness of the observations of the learned 


judge in the earlier case. 

The distinction which is familiar to our courts is, however, 
sometimes obscured by the terms ‘In which it is stated. 
has been laid down for instance that “the hypothecation of 
property in general terms (the instrament of hypothecation not 
referring toany specific property) does not give to the person, in 
whose favour the hypothecation is made, any priority over a subse- 
quent bon fde purchaser for value (3 Now, this proposition is 
capable of several meanings. It may mean that there can be 
no hypothecation unless there are operative words to effect it, a 
pertectly correct statement of the law, or it may mean that there 
ean be no hypothecation, notwithstanding the employment of 
such words, if the property to which it relates is not specifically 
described, which is a very dubious proposition. The terms too in 
which the rule is stated, shut out the question whether a me 
charge, as distinguished from a mortgage, may. not be created so 
as to affect the rights of all persons who cannot claim as bond fide 
purchasers for value. 

With these few words by way of explanation, I turn to the much 
debated question whether a security can be created on the whole 
of a person's property, if such property is not specifically de- 
seribed, a question which must be disentangled from another 
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witht which it is sometimes confounded, namely, the absence of — 


apt words to create a charge. Such pledges are recognised in the — 
English law, though they are discouraged in continental Europe.* 





* (1877) Norton v. Florence Land and 2 (1878) In re Florence Land and Pub- 


Public Works Co.,7 Ch. D., 332; (1863) lic Works Company—Ex parie Montana 
=~ In re Joint Stock Co.’s Acts, 1848 and Ch. D., 530. 

199,1 DeGex J. & S., 634; (1870) Bells “° (1870) Manick Chund v. Beharee, 
Case, L. R.,9Eq., 706; In re Sovereign 2N.-W. P., 263. e 


Life Insurance Co.; (1892)3 Ch., 279; but * Cf. Code Napoleon, Arts. 2129—2130; 
see (1822) Suart v. Toulmin, 2 Powell's CivilCodeof Italy, Art. 1965; sane E 
REES —— eieiei eege 1 = 
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But in India the validity of such securities has®8sffnestioned 










on the ground that a general hypothecation is too indefinite to 


acted upon, though 1t must beremarked that, in many ofthe 
Cases, the obligors bound themselyes merely te ut of. 
estates and effects. witheoutindicating : SARH , HU 
It j is said that such hypothecations sin against the canon th: at 
a contract must be definite, and in one case the learned judges 
referred to section 29 of the Contract Act and section 93 of the Uncertainty in 
Se R ee? 3 the descrip- 
— Act, in support of this view.* But the relevancy of these tion of the 
= sections seems to be more than questionable. The truth is, indefi- — 



















niteness is frequently confounded with what has been called wide- 
ness, it being forgotten that the subject-matter of a contract may be 
wide and yet definite, while, on the other hand, it may be narrow 
and yet indefinite. Indeed, the wider the description, the greater 
is the probability of its being free from uncertainty. If a man, 
for example, says: “I mortgage all my landed property; the 
pledge is really no more indefinite than if he had said, “ I mortgage 
all my houses in Calcutta Z" parol evidence being admissible in 
either case for the purpose of defining the subject-matter of the 
_— But a description may be so uncertain that nothing What deserip- 
ill pass to the mortgagee. For instance, if a mortgagor who — 
has several houses, mortgages only one of them without any — — 
further description, there will be a case of uncertainty though 
in some cases, where one of the parties has a right of election, such 
s ancertainty may not be a fatal defect.* But a mortgage by the 
borrower of all his property, though much wider, is neither in- 
definite nor uncertain. 
Vagueness, we must bear in mind, is a very misleading term, Meaning of 
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for it may mean either that the language of a contract is so —— 
3 SheoGolam v. Benee Madho, S DA. 1X. W. P., 159. 
N.W. P. ie 171; Prag Singh v. 3 (1876) Deojit v. Pitambar, 1 All., 275. 
| Persunu, ® (1867) Martin v. Parusram, 2 Agra, 
(1881) en Kë  Madäipatu, 3 Mad., 124 ; (1882) Kanhia v. Mahamad, 5 All. ES 
As Mullick v. Goorbulsh, 8. D. (N.-W. 12; (1870) Manick v. Beharee,2N.-W.P.., = 
- J (1852), 285 ; SD. Cons. No. 1017; 283; (1886) Bishen v. Udit, 8 All., 486; — 
Myin x Aad⸗⸗, 8. D. (N.-W. P.) (1800) Shadilal v. Thakurdas, 12 All., be 
e (1858) Jenkins v. Deen 7 RER — — 
437. — E e 
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be exercised only where there is something beyowa mere parol 
evidence ; such, for instance, as a rough draft of the agreement 
or written instructions for the preparation of the deed.' But 
a written instrument cannot be rectified to the prejudice of a 
bond fide purchaser for value.* 

It is hardly necessary to point out that a misdescription 
of the mortgaged premises may be rectified either at the instance 
of the mortgagee or of the mortgagor, and the right to claim E 
reformation may be set up as a defence, even in an action in a prone emay 
Court of Small Causes in this country. But the court will 
not reform a description in a mortgage-deed at the instance 
of a stranger, who becomes the purchaser at a sale by the 
mortgagee.* 

It seems, however, that in Puddomoney v. Dwarkanath,® a emmer en E 

arcana 

Drx ston Bench of the Calcutta High Court practically reformed, 
at the instance of the purchaser of the mortgaged property, not 
only the instrument of mortgage, but also the decree on the mort- 
gage and the conveyance to the purchaser. I am, however, 
aware of no authority for such excessive rectification, and I 
doubt very much whether the judgment rests on any sound 
principle. 

To go back. ‘he debt. © eneacement whi i is à ug emie 
of the security, as well as the time for the payment or perfor- deed. 
‘mance, should be specified in the deed, which should also contain 
a covena , because, as you have already seen, there are 
various kinds of mortgages in which no debt is implied. Literal 
exactness is not required, and even a mortgage to secure all 
existing debts of the mortgagor to the mortgagee will not 
be bad for want of distinctness in the amount secured by it. 
ut a mortgage must show, with reasonable certainty, the e 
bject of the security, so that a dishonest mortgagor may 
ot substitute other debts for that for which the mortgage was 























_ SP" CE. (1878) Gokuldas v.Murli, 2 C.L. cf. (1876) Mostyn v. The West Mostyn — 
_ R156; 3Cal., 602; with (1886) Amanat Coal and Iron Co., 1 C. P. D., 145. — 









SS ¥. Luchman Pershad, 14 Cal., 308. * Jones on Mortgage, § 98. — * 
= See, Specifi Rete | Act. ` s Ek W. R., 335. jt age 
ae PEEL e Jones on Mortgage, s. 70. 
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secure such sum, then, owing to the indefiniteness of the matter, 
there will be no charge unless an instrument is afterwards executed 
to give effect to the covenant ; and it will remain simply a covenant 
to be enforced against the assets of the covenantor.” The judg- Beard af Sind 
ment of Lord Justice Cotton, although dissented from by his mA 
colleagues on other points, covers the whole field of controversy. 
and renders a reference to the earlier authorities, which are 
reviewed in it, altogether superfluous. o 
ei Bat yet another question remains to be solved. Would such 
a security be a mere charge or a mortgage under our law? And 
“upon the answer to this question would depend the right of 





» 








` ` fe obligee to enforce his secufify against a bam? Ade purchaser for 

— value. In Ramsidh v. Balgohind, Chief Justice Edge declined to 

E pronounce any opinion on the question, and I am not aware of any 

i case precisely in point. I may, howev er, point out that the maxim ` ft ce 
“certum est quod certum reddi potest,” although it is an answer to necessary 


under the 


any objection founded mpon indefiniteness in the description of Transfer of 
- the property, will WI ef us here. The word ‘specific’ in the be fing 
Transfer of Property Act is ordinarily used, in common parlance, Dee 
as something distinct from general, and unless the property is 
specified in the deed, there can hardly be a mortgage within the 
meaning of the statute. It is true that a charge on the whole 
of a man’s property or on such property as he may have at a 
particular time, is spoken of in the English cases as a charge on 
specific property. But the words must be read with the context 
— which they occur, and cannot be construed as applying to the 
2 zech in section 58 of the Transfer of Property Act ; though 
rt guard myself against being supposed to affirm that the 
perty must be specified in any particular manner. 
You may fairly ask, can it really make any difference that Does it matter 


E? — 
E $ aam things intended to be comprised in the security are perties com- ` 


rised in the 


a. in one single expression ? If, in fact, they are security afo 
f being dealt with separately, what does it — geth 
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a not to make any difference if it is sought to enforce the secu- 
rity only against the debtor or persons claiming under him as 
volunteers, or in other words, if the transaction is treated as a 


mere charge. But a mortgage, as you know, 


i , who may be easily caught in the ` ` 
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snare of a general description. 
4, Bills of In dealing with the fourth section of the English Bills of — 









Sale Act, 1882, which requires that the chattels shall be specifi- S 

x cally described, Lord Justice Fry says: “1 do not think we have ` ` 
any occasion to enter ingg a discussion of the word ‘specifically? ~ 

: ms tome, we shotld look at the scope and object of the 





section. They are in my opinion plain. I think they are to 
facilitate the identification of the articles enumerated in the 

schedule with those that are to be found in the possession of the 

grantor ; that is to say, to render the identification as easy as 

possible, and to render any dispute as to the intention of the parties 

as rare as possible, and to shut the door to fraud and controversy, ` 

which almost always arise when general descriptions are used. ~ 
That is to be done as far as possible ; by which I mean, so faras 
is reasonably possible—so far as a careful man of business, trying $ 

to carry the object of the Act into execution, could and would do 
without going into unreasonable particulars, The necessary ` ` 
description would differ in various cases.” ' I will only add that, ` 
although land may be more easily identified than goods, this does ` 
not altogether dispense with the necessity of shutting the door ` 
against fraud and controversy, which are almost sure to follow ` 
upon general descriptions. Oé be Si 

of The discussion has naturally conducted us to a at 
not 
eat allied topic. Mortgages of ESCH which is not in ex 
the time me have given rise to a variety of interesting ques 1008. 
Suc mortgages are very comm on in England, —— * 
mon law, as Perkins points out in his Profitable Book, no pe hl ` 
make a grant of what was not at least potentially in ex te ce. 
Sech — of equity have always treated such conveyse nees as 
ii assignments which the transferor may be comp ied Te 
ry ont, when he — — of Property»: answe ring e SX 
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f ET in the contract. Indeed, covenants to settle after- "ch SÉ 
SE acquired property in marriage settlements are almost as old as the —— 

Ve English marriage service. “It has long been settled,” says Lord assignments 
Macnaghten in Tailby v. Oficial Receiver,! “that future property ole * e 
possibilities and expectancies are assignable in equity for value.” 

= The mode or form of assignment is absolutely immaterial provided 

= the intention of the parties is clear. To effectuate the intention, an 

= assignment for value, in terms present and immediate, has always 

been regarded in equity as a contract binding on the conscience 

of the assignor, and so binding the EES of the contract 
when it comes into existence, if it of such a nature and 
described as to be capable of being ascertained and identified. 


The foundation of this jurisdiction is very clearly —— 

















by Lord Westbury in a judgment which may be accepted as 


classical authority on the subject. The facts in //olroyd v. prod poate o Ae 


Foe = Seas Y 


shall? the case to which I refer, lie in a very narrow compass. 
Taylor, who was the occupier of a mill, covenanted that he would 
assign to Holroyd, his landlord, all machinery which might there- 
after be brought by him (Taylor) into the mill. The Sheriff 
seized the machinery which Taylor had so brought in. Holroyd 
claimed it as equitable assignee, and the House of Lords held 
` that he was entitled to it. — 
Lord Westbury said, . ew ftis quite true that a deed G 

j = which professes to convey pupei which is not in existence at 
S te time is as a conveyance, void at law, simply because there is 
nothing to convey. So in equity, a contract which engages to 
— -transfer property which is not in existence, cannot operate as an 
iate alienation merely because there is nothing to transfer. 
zech a vendor or mortgagor agrees to sell or mortgage property, 
LS ze or e personal, of which h t possessed at the time, and he 
E res Se nsideration for t we contract and afterwards becomes — 
of property answering the description in the contract, = = 
o doubt that a court of equity would compel him to e 
tb p the e he e on — that the contract would in equity | transfer — 
neficia — to. fe —— —— on the 
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contract is one of the class in which a court of equity would 
decree a specific performance. , . , It follows that, imme- 
diately, on the new machinery and effects being fined or placed 
A in the mill, they become subject to the operation of contract, and 
passed in equity to the mortgagees, to whom Taylor was bound 
to make a legal conveyance, and for whom he, in the meantime, 
was a trustee of the property in question.” But no new law was 





laid down in this case which only illustrates the old rule that equity 
eonsiders that as done which ought to be done, so that when the 
true scope and effect of an agreement have been ascertained, 





y duty of the court is to give effect to it when the subject- 
l r comes into existence and is capable of being identified. 

x In course of time, however, a doctrine grew up that a mort- 
gage of after-acquired property may be too wide and compre- 
hensive in the sense of covering too large an area. But this 


Limitation of limitation, never very well defined, assumed a somewhat definite 
the rule in 








Belding v. shape only in Belding v. Reed, which deepened the confusion. 
wg The law was in this nebulous state, when the late Lord Bowen 
expressed a hope? that the time would come when a more definite 
rule would be laid down than that which could be gathered from 
the eases since Holroyd v. Marshall.’ 

The time for which Lord Bowen had hoped, came, when. im ` ` 
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the following year, the House of Lords was called upon to deter- 
mine whether an assignment of all future book-debts which might ` 
become due to the mortgagor, during the continuance of the 
security, but not limited to book-debts in any particular business, S 
passed to the creditor, the equitable interest in all such debts- K 3 
which became due after the assignment, whether in the ke ness, E? : 
which was carried on by the mortgagor at the time of the assi —* — ES 
or in any other business. Their =. answered the * stion ` 
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— had gëfteg. round the ebe since Holroyd v. J Ma 
One question, however, yet remains to perplex lawyers. _ 
— — in Belding v. Reed,® whether a EE on al 
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a man’s present and future personalty is not too wide, still awaits 
a solution. It is impossible, it has been said, for any such person 
either to gain his freedom or to obtain a fresh start in life, and S 
such a security should not be entorced.' But the question now s 
possesses only an academic interest, because, although an assignment KS 

may not be valid to the extent to which it prevents the debtor from 


a D D mg * H e e 2 Mortgage of 
maintaining himself, the contract will be treated as divisible.* “ To book-debts in 
d ; ee ; present busi- 
say, observes Lord Macnaghten, “ that an assignment by a trader ness and in 
`» ? à > i ` other future 
ot all future book-debts in his present business, and also of all future business. 


book-debts in any other business which he may hereafter undertake, 
is divisible, but that an assignment of all his future boom : 





is not divisible, seems to me to be attributing substance and 
~” to the merest verbal distinction. In the present case, Lopes, L. $ 
says : “ Here the words are not capable of being read distributive- 
ly.” The rest of the Court take the same view, and Jn re Clarke, 
Cotton and Fry, L., JJ., both seem to think the point material. 
This is a question, remember, between the original parties to the 
bargain. The contract cannot be avoided for the benefit of the 
mortgagors’ creditors, unless it is held not binding as between the 
mortgagor and the mortgagee. Even in an executory contract, I 
apprehend, it is not competent for the vendor to say,“ I cannot 
give you all I promised and so you shall have nothing.” The 
purchaser is entitled to take what the vendor can give him, and, 
as a general rule, he is also entitled to a corresponding abate- 
ment in the price. But when the consideration has actually 
passed, it is difficult to suppose anything less consonant with equity 
than a rule which should lay down that a man who has had the 
benefit of the contract may escape from its burden, merely because 
he has promised what he can perform and something more too ; 
and promised it all in one breath, and in the most compendious 
language. Surely the other party to the contract ought to have a 
voice in the matter. He may, perhaps, think half a loaf better 
than no bread, especially when he has paid for the viae and the 
-seller is not in a position to return dent part of the price, "3 
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be future, has been recognised in this country 


where ane > takes the form of a pledge of future crops. 


Such pledges are treated as equitable assignments 

















ugriculty 





astening upon the property when it comes into existence, but 
—— being only *an equitable securi - 
erced against a purchaser for val But the 


ien will be binding upon creditors and will prevail | over an 
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The cases in our reports, however, call for one or two inii : 
—. v. Santlal,> the learned Judges of the Allaha- 
igh Court rely upon Clements v. Mathews * but that case 


is, I must point out, no longer iaw: and an assignment 





Léi 


of future crops, whether upon a particular farm or on any 
hia other premises, cannot now be treated as too vague to be 
Ba carried out. 
— The other remark which I wish to make, arises out of the ex- 
-i pression ‘equitable title as applied to the rights acquired by the 
— assignee. From one point of view, the expression may not be very 
— objectionable. If the right of the assignee is merely a contrac- 
tual right, it cannot, of course, be enforced against a bond fide 
purchaser for value. But, if ‘no new act or conveyance is required 
to give life and vigour to the declaration precedent,’ but the transfer 
operates immediately on the acquisition of the property, the assign- 
— ment is in reality a present transfer to take effect at a subsequent ` 
kk — period and not a mere executory agreement" But however this SC 
RS may be, a mortgage of future crops cannot be postponed in this 
country to a subsequent assignment for value, simply on the 
3 ground that there is a distinction between a legal and an equitable q 
wW vest in the Evglish law. — 


— E, = d = — — — 
— 






















—, 


oly 3 (1869) Lala Tilockdhari v. Furlong, > (1850) Mackinlay v. Dunlop, 1 Tay. 
WK: ap L.R. (a. c.) 230; 11 W. R., 149; & Bell, 498. 

"ee (1887) Bansidhar v. Santlal, 10 All., ® (1887) 10 All., 133. e 

~ 13; (1886) Misri Lal v. Mozhar, 13  * (1883) 11 Q. B. D., ses. 


— —2— (1892) Palaniappa v. Laksh- + (1888) Tailby v. Oficial Receiver, 13 
bs 16 Mad., 429, but see (1866) App. Cas., 523. 

P a weg ay Ligen H. ©. € See the observations of Kinet Bike. 

naghten in (1888) Tailby v. Oficial Re- 

ceiver, 13 App. Cas., pp. 47--549. À 
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~ Mr, Justice Straight, I find, relies upon the English cases of Distinction 
3 between legal 


oseph v. Lyons,' and Hallas v. Robinson? But you have only to and equitable 
rend the judgments in those cases to see that they are based upon a cable te ta in. 
tinction inherent in the English legal system, which has not 
been swept away by the Judicature Acts. It is true the courts 


in England now administer both law and equity, but it does not 









i Pi 


follow that legal and equitable rights are even now identical, for a 
conveyance, void at common law before the Judicature Acts, will KE 
not operate even now as a legal conveyance, merely by reason of the ~ 
passing of those statates. The effect of the Judicature Acts, says 
Lord Justice Lindley, was not to abolish the distinction BE 
—8 equity ; otherwise adds the learned judge, they would abolish 
which would not, I fear, be tolerated in England, at least, by 
lawyers. But a preference, based on the distinction between a 
legal and an equitable title and not between registered and un- 
registered transfers, is altogether foreign to our law, and indeed, I 
may add, to every other system with the exception of the English 
~ andthe law in some of the American States and the colonies which ES 
have derived their jurisprudence from the mother-country. s 
A somewhat curious commentary on the distinction between law 
1 equity in such cases is furnished by the Australian Statute book 
In which we come across an Act, which was passed solely for the 
purpose of enabling a valid legal security, to use the language of the 
English law, to be given of the wool of sheep before it is clept.* The 
equitable charge, which alone could have been created before the 
Act, was such a precarious security that people were reluctant to 
Tend money on it, and I may venture to predict, without much 
Pa _ temerity, that the Indian Legislature will not also improbably be 
Kaz called upon to interfere for the protection of capitalists advancing 
a _ Money on the security of future crops in this country. 
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— will now pass from immoveable to moveable property, Mortg 


` Ste g only on the leading points of difference. No forcmalities Ser: 


SS EE for the creation of a security on moveable property. 
sc “yalid in eens — 


at, 










e distinction between trustee and cestui gui trust, a state of things i 
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and so is a parol pledge of moveable property. Jn the case.of a. 
Wedge, however, the property must be q L custody 


- for a mere license or agreement to give possession 








































though it may operate as a hypothecation, cannot constitute 
: that 
and delivery of possession should be contemporaneous. It 






the advance of 





money 
is sufficient if possession is delivered within a reasonable time of 
the advance in pursuance of the contract to give the pledge. 
Every species of moveable property may a -anhbiect d 





e and not merely goods and chattels in the ordinary sense of 
the words. Thus, debts ; 
and ey ipts may be given in pledge. But thoug 
delivery is not essential, a pledge of the documents of title is not "` 
necessarily a pledge of the goods themselves, except in the case 
of a pledge by mercantile agents.’ 

and growing crops are moveable pro- 


negotiable instrumen 









ling timber 







ouse, even w 
it stands, has been held to Ze immove wht property. 

When fixtures in the nature of personal chattels are attached 
to immoveable property, they simply follow the land, as the shadow 
follows the substance. But if the deed contains a special mortgage 
of the fixtures, so that the mortgagee can deal with them as 
something apart from the land, they cannot be treated as part of the 
mortgaged estate, and it makes no difference whether the mortgage 
is a mortgage of leaseholds or of freeholds.? But in this country, 
where there is no Bills ot Sale Act, this refined distinction is not 
likely to give us any trouble. 

It may be useful to point out that even property not in 
existence may be assigned by way of mortgage; and notwith- 













3 (1886) Ex parte Parsons, 16 Q. B. 3 C.W.N., cclii. e 
D., 532, 336. 6(1888) In re Yates, 38 Ch. D. 112; 

3 (1888) Hilton v. Tucker ,39 Ch. D., 669. In re Brooke (1894), 2 Ch., 600, distin- - 

s Inglis v. Robertson (1898), A. C., guish; Small v. National Provincial 
616. Bank of England (1894), 1 Ch., 686. 

* Sec. 3. 1 (1873) Ex parte Daglish, L. R.,8 Ch., 

s (1875) Narayana v. Ramaswamy, 1072; (1874), Er parte Barclay, L. È., 
8 M. H. C., 100; cf. Jones, sec. 142. 9Ch., 576 ; Johns v. Ware (1899), 1 Ch., 
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standing the difficulty of enforcing such a security, a limited 
compat may create a charge upon its — capital, if the 
power to do sois given by the articles of association.’ But future 
property does not include uncalled capital, which is not property 
properly speaking, but merely a right to create a delt? 

It should be noticed that an assignment by way of mortgage 
of future property can only be made by apt words. Where such 
words are wanting, the security will be confined only to property 
‘In existence at the time. Thus, if a stock-in-trade is mortgaged, 
the security will not include, in the absence of any expression 
of intention to the contrary, effects subsequently brought on» the 
premises by the mortgagor, for the purpose of replacing those 
disposed of, or consumed in the course of business 

So where a bhutta or kiln was pledged, it was held that though 
the security might extend to the bricks in the kiln at the time of 
the mortgage, it would not include bricks subsequently manufac- 
tured by the mortgagor.* 

L now come to the capacity to make a mortgage. The ques- meee 
tion does not strictly belong to the subject-matter of the present "= 
course, and I will only note points of interest and difficulty. 

It is well known that persons under disability, such as minors 
and lanatics, are incapable of entering into a valid contract even 
for necessaries. Where, therefore, an infant had assigned by deed 
_ his reversionary interest as security, for the repayment of money 
lvanced for necessaries, it was held that, though the plaintiff was 
entitled to an account and an order for repayment, the security 
_ coald not be enforced. Buta minor though he incurs no per- minor bound 

sonal liability may be bound by a mortgage, if the money was 
poino to him on the faith of a fraudulent representation made 


—— —— — 
vu 

























- * (1888) Howard v. Patent Ivory, Johnson v. Russian Spratts, &c. (1898), 

"afp. 383 Ch. D., 156; (1889) In re 2 Ch., 149. 

— —— Works, 44 Ch. D., 534; distin- 3 (1843) Tupfield v. Hillman, 6 Man. 
guish (1875) Bank of South Australia & G., 245; 6 Scott, N. R., 967. Cf. 

v. Abrahams, L. R., 6 P. C., 265; (18946) Petch v. Tutin, 15 M. & W., 110; 

_ Newton v. The Debenture Holders, 15 L. J., Ex., 280. 

cts, Cor, 1995, A. C., p. 244; Jackson v. a (1868) Gujadhur v. Kunhya, 4 
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$ (1876) Martin v. Gale, 4 Ch. D. 
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by himself that he was of age.' For fraud takes away from the 
infant the protection which the law throws around him. The 
mortgagee must, however, come into court with clean hands, and- 
must not only show that the infant actually represented himself to 
be of full age, but also that he was deceived by such represent- 
ation.? It may, however, be noticed that the question how far 
the doctrine of estoppel by representation can bind an infant, is 
still a much controverted point, though, in America as well as in 
England, the equity cases are more strongly in favour of the 
estoppel than those at law. Sir Frederick Pollock is of opinion 
that the false representation of the infant that he is of age does not 
make the contract binding upon lim, for fraud is no answer to a 
plea of infancy, though an infant, who has deceived another, may be 
compelled to make restitution.* And this view is supported by the 
case of Jnman v. Inman. There an infant had created a charge 
and executed a statutory declaration, stating untruly that he was 
then of fullage. After attaining twenty-one, he made a mortgage 
without disclosing the prior charge. Vice-Chancellor Bacon held 
that the charge given by the infant during his infancy. whether 
void or voidable, was avoided by the subsequent mortgage without 
notice. Where, however, the parties cannot be restored to their 
original footing, the infant will be bound as if he was an adult. 
Thus, where an infant remainderman, eighteen years 
a mortgage-deed by the tenant for life who -repres 






engrossed 
d himself 


as entitled in fee, the infant was not allowed to question the title A 


of the mortgagee.® 
The powers of persons appointed to take charge of the estates 
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of persons under disability are now generally regulated by statute = 

2 (1898) Saral v. Mohun, 25 Cal., 371; 21 Bom., 198; with (1890) DAanmull ES 
(1859) Nelson v. Stocker, 4 DeGex & Ramchunder, 24 Cal.,265;(1898) Dhurmo ` 
J., 458; cf. (1895) Ganesh v. Bapu, 21 v. Brahmo, 25 Cal., 616; 26 Cal., 381. K 
Bom., 198 ; but see (1890) Dianmull v. * (1862) Bartlett v. Wells, 1 B. & S, 


Ramchunder, 24 Cal., 265. 836; 31 L. J., Q. B., 57. Pollock’s Con- _ 
s (1898) Dħurmo v. Brahmo, 25 Cal., tract, Sth Ed., 53, 74, 75: Leake on 


616; 2 C. W. N., 330; affd., 26 Cal., 381 ; Contract, 3rd Ed., 469—470. 

cf. (1847) Stikeman v. Dawson, 1 DeG. $ (1873) 15 Eq., 260. , 

& Sm., 90; 16 L. J., Ch., 205. e (1714) Watts v. Cresswell, 9 Vin. 
$ Bigelow, 604—607; Everest and Abr., 415, cited with approval by Lord 

Strode, 378—380; Pollock’s Contract, | Hardwicke in (1750) Lord Teynhamss- 





pp. 73—76 ; cf. (1895) Ganesh v. Bapu, Webb, 2 Ves. sen., 212. | 
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i — Sots not done in conformity with the directions of the statute 












The question how far a voidable contract may be ratified by Ratification by 





general principles of equity and good conscience. 


“may be avoided at the instance of those for whose protection 
_ they are intended.’ But if the money was actually applied for the 
` benefit of such persons, they may be put on terms be 
would relieve them2 Under the Hindu law a guardian, who has 


K- _ ward when it is necessary to do so for his benefit. But the powers 
= of a Mahommedan guardian are hemmed in by very severe restric- 
tions, though they may be made to yield, in some cases, to the 


A 


a person after his disability has ceased, to the prejudice of an his disability 
intermediate incumbrancer, seems to be beset with a certain amount 
of difficulty. You will find the 
jurists on the subject summed up in Burge’s Foreign and Colonial 
Law.* The weight of authority, however, it would seem, is in favour 
of the view that the subsequent ratification by an infant on coming 


various opinions of continental 


of age relates back to the original execution of the mortgage 


except as against purchasers for valuable consideration. Such 


ratification need not be express, but may be made in various in- 
direct ways, as for instance, by the conveyance of the mortgaged 
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i bis infancy. 


_ (1895) Dattaram v. Gangaram, 3 Bom., 
7 (1899) Staaya v. Munisami, 22 Mad., 
` 239; 9M. LA. 64; as to the previous 
stite of the law see (1880) Chiman v. 
Ke: an 2 All., D: (ISS1)Manji v. Tara, 
* — 852 ; (1887) Harendra v. Moran, 
Jal., 40; (1882) Buchraj v. Ram, 11 
© L i, 345; (1898) Harroprosad v. 
T Ali, 25 Cal., 999 ; but see (1886) 
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 * Guardian and Wards’ Act, sec. 30: 


. Sn ees 


land subject to the mortgage, and even a simple direction contained 
payment of all the just debts of the testator, may 


` mawill 
= bea suffidient confirmation of a mortgage made by him during 





(1886) Girraj v. Hamid Ali, 9 All., 340. 

3 (1896) Nizamuddin v. Anandi, 18 
All., 373; (1895) Hurbai v. Hiraji, 20 
Bom., 116; (1895) Baba v. Shirappa, 
20 Bom., 199; (1885) Bhutnath v. Ahmed 
Hossain, 11 Cal., 417 ; (1869) Bukshun v. 
Doothin, 12 W. R., 337; (1868) Ruttun 
v. Dhoomee, 3 Agra, 21; (1877) Hasan v. 
Mehdi, 1 All., 533. 

* Vol. 3, pp. 168—170. 

s Palmer v. Miller, 25 Barb. (N. Y.), 
399 ; Jones on Mortgage, s. 105 ; Rawuth 
v. Chadee, S. D. of 1858, 312. 

® Merchants’ Fire Insurance Co. v. 
Grant, 2 Edw. (N. Y.) Ch., 544; Jones 


fore the court Powers of 
guardians un- 
der the Hindu 


not been appointed by the court, may mortgage the property of his medan Laws. 
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Bat though an infant on coming of age may, as a rule, 
either affirm or disaflirm a mortgage made by him, if he wishes 
to avoid the transaction he must do so promptly. If therefore he 
has given a mortgage for the purchase-money of an estate, he 
cannot retain possession of it without making himself liable upon 
the mortgage. It is also necessary to state that an infant's right to 








avoid his mortgage is a personal privilege of the infant only anda 
stranger cannot avail himself of it. Thus, neither the assignee in — z 
insolvency nor an execftion-purchaser can be permitted to disafirm ` ` = 
a mortgage made by an infant which has neither been ratified nor 7 
a disatirmed by him.' == 
* Sa $ I will now deal with cases in which a person can create a Sc? 
n Ca valid security on property, of which he is not the absolute owner, 
E: and I will first take up trusts or powers for sale which define the 
F: rights of the trustee or donee, without expressly empowering him 
` A ben not tO make a mortgage. 3 Now, it may be laid down generally that | 
a F eg — a trust for sale containing a direction for the absolute conver- 


____ power tosell. sion of the estate does not authorise a mortgage. In an old ease 
k it was said that a power to sell would confer by implication a 
power to mortgage, because it is nothing more than a conditional 
sale? But the more recent authorities show that a mortgage 
under a mere trust for conversion ont and out, is not a due execu- — — 
tion of the trust.® | 
— power But where an estate is charged with debts and Pabject to the E 
Fe charge upon trust for certain persons, the trustee is not bound to ` . 
sell. “A power of sale out and out,” observes Lord St. —— J SE 



















then it may be proper, under the circumstances, $ 
money by mortgage, and the Court will support it as a conditional 
= sale, as something within the power, and as a proper mode of 


raising the money.” On the other hand, where nz testator . p 
—— — Ee" - 














; — 
a. (1869) Huree v. Jeelun, 12 W. R., Spofforth, 1 Beav., 390; (1856) Decoynes — 
378; 3 B. L. R., 426. v. Robinson, 24 Beav., 86; distinguish — 
E S Dain, SP. w. i. (1838) Ball v. Harris, 4 My. & C., Gi = | 





i 2) Stroughill v. Anstey, 1 DeGex 
SR ES Kë 635; (1830) Haldenby v. 
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tec 1 the charges on his estate to be raised out of the rents and 
ts or by such other ways and means as the trustees should 
< proper” but prohibited a sale, it was held that a mortgage F 
aly forbidden with an absolute sale, because a mortgage 
— is practically a sale.! 
e. EH A 
power to mortgage may also be implied from words em- 
powering a trustee to settle accounts and wind up the testator’s 
= Affairs as he should think best, and in doing so to make any sales 
or arrangements he may judge expedient.* © 
_ The question, whether a direction to sell would authorise a Whether a 
mortgage, was discussed in the case of Sreemutty Dinomoye Dassee ——— 
_ V. Tarachand Coondoo. The will in this case contained a direction — ger 
ke the testator that the executor should sell his property at a 
= reasonable price and liqaidate his debts. In giving judgment, Sir 
— Peacock said: “A direction to sell a house does not 
priy include a power to mortgage the same ; a direction to 
sella house, and to invest the surplus in Government securities, 
ba very different thing from a direction to borrow a large sum of ; 
n = money at 15 per cent. or some other higher rate of interest. The 
* = “ease of Haldenby v. Spofforth* shows that a trust ‘to make 
_ Sale or dispose of’ the testator’s real estates, does not authorise a 
— mortgage, there appearing an intention on the part of the testator 
A op whole estate should be converted. And, in the present 
Eege hink that the clear intention of the testator was that, if PS: 
it should become necessary to raise money for the purposes of his 
Lë the house in Calentta should be sold, and the surplus pro- — 
WI oa any) invested in Government securities. When a testator — 
ays at the proceeds of a sale are to be applied in a particular Ze 
= , he practically points ont very distinctly that the 
is se is not to be mortgaged, more especially that it is not to be 
tgaged bata — interest which must almost necessarily be 
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3 (1855) Bourke (a. o. c.), 48; 3 W. R., ——— 
Mis. App., 7 (note). See also (1895) | x 
— Chandra v. een orale: * 
3C W. N, 453. — 
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In oyt v. Jaques, Morton, J., also said: “The two trans- 
-actions of a sale and a mortgage are essentially different. A power 
to sell implies that the attorney is to receive for the benefit of 
the principal a fair and adequate price for the land ; a power 
to mortgage involves a right in the attorney to convey the land for a 
less sum, so that the whole estate may be taken on a foreclosure 
for only a part of its value. So, under a will a trust with a power 
to sell prima facie imports a power to sell ‘out and out’ and will 
not authorise a mortgage, unless there is something in the will 








to show that a mortgage was within the intention of the testator.” 


=~ Power to lease But it seems that a power to lease would include a power to 

* held to give a : ; 
— eee sagen) make a mortgage by demise for a term of years, at any rate where — 
i a lease by : 


: of serat wf * the donee of the power is authorised to grant such leases as he 
= should think fit.’ 
e o Powers Powers are generally construed strictly and sometimes rather 
— — — narrowly. Thus, in Poorna Chunder v. Prosunno® it was held that 
s a power-of-attorney which contained a clause empowering a person 
to sell or mortgage the donor's property for the payment of his 
debts did not authorise the agent to borrow money except on the 
security of the donor's property. 

In Lewis v. Ramsdale,* a power-of-attorney was given to sell 
and convert into money the donor’s property, and “for all or any 
of the purposes of these presents to do, exeeute and per form any 
act, deed or thing whatsoever.” It was held that a mortgage 
by the donee was unauthorised, as such general words apply only 
‘to what is necessary for doing the particular acts for which the 
power is given and do not extend the power. Similarly, a power- ` = 
of-attorney, which authorises the holder to dispose of certain pr 









a: in any ne thinks fit, does not Eme giva him Ba 
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* 129 Mass., 286; Jones: S. 129. $ (1890) Maluk Chand v. Sham — E 3 
2 (1882) Mostyn v. Lancaster, 23 Ch. 14 Bom., 590; (1882) Watson v. Jonmen- ` 
— 583. joy, 8 Cal., 934; on appeal 10 Cal., 901; — 
Ke -3 (1881) 7 Cal., 253. 11 LA., 94; (1864) Suusone v. Addi Raja, 
e Deeg 35 VW. R. (Eng.), 8; 55 L. T., 2 Mad. H. C., 177; (1882) Budh Sing v. — 
GE er, e 179. ‘See also (1827) Attwood v. Mun- Denendra, 11 C. L. R., 323; distinguish 
Se “nings, 7 B. & C., 278; distinguish (1860) (1819) Bank of Bengal v. — 
a ee ings, . = 
Kee Z © Perry v. Hol, 2? DeGex. F. & J., 33; M. I A., 1; (1849) Bank of — — 
See E — — — RL l an, 5M, I. A. 27. | — 
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— 

— if it appears that it is intended that the agent should 
Gi oy authority to raise money on mortgage, and the nature of the 
business makes it proper for him to exercise the power.! 


But though an agent may not bind his principal by any act Principal 
pes E bound where 
= in excess of his authority, the rule is subject to the wide-reaching he enables 








— law of estoppel. Thus, where a person is entrusted with the pos- a E 
= ession of title-deeds with authority to raise money upon them, — 

= the owner of the deeds cannot take advantage of any limitation in 
‘point of amount as against a fond fide lender who has neither 

= notice nor knowledge of the limitation.® 


And this brings me to the peculiar position occupied by Pledge by 


i til 
merecantile agents. Section 178 of the Contract Act says : “A jucntsof goods 


x . " . of i u- 
` person who is in possession of any goods, or of any bill-of-lading, Zeg titlo 
dock warrant, warehouse-keeper’s certificate, wharfinger’s certifi- *° £ 


cates, or warrant, or order for delivery, or any other document of 





A 
nr 
T 


title or goods, may make a valid pledge of such goods or docu- nite j 
ments : provided that the pawnee acts in good faith, and under = 
` circumstances which are not such as to raise a reasonable presump- — 


_tion that the pawnor is acting improperly : z 
= “ Provided also, that such goods or documents have not been 
obtained from their lawful owner, or from any person in lawful 


= Custody of them by means of an offence or fraud.” 3 











— This section, which is modelled on the Factor's Act, and 6 Observations 
— Viet, Cap. 39, and applies only to mereantile agents, SS GH SEN on- 





` parture from the general rule that no person can give a — 
itle to another than he himself has. The exception is justified 
== the principle that, as between two innocent parties, the loss 

dt to fall on him, who, by his conduct has, put another in 2 
a position to commit a fraud. Baut it is necessary that the pledgee > 
a E sh uld act in good faith ; though mere suspicion is not enough 

a8. bta alidate the security.* Again, the riso to the section 
= s Ae, if the goods or documents have been obtained by —— 
—* — no title, whatever, would pass to the pledgee.“ It- ee 


d , — Barb. eg A 
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is hardly necessary to observe that the bare custody by a servant 
of his master’s goods is not possession in the eye of law.! 


— A valid mortgage may also be made of partnership property 
EN by one partner to secure a partnership debt ;° and it may be done 
` even after dissolution, either in consideration of an advance for the 
purpose of the winding up or to purchase the forbearance of a 
creditor of the dissolved partnership. A surviving partner can 
pay off any existing debt out of the assets of the firm, and he can 
therefore also satisfy any creditor by giving security upon a part 
of the assets. But, as I told you, a mortgage by a partner of his 
individual interest in the partnership property to secure a personal 
debt of his own stands upon a different footing, as it will not be 
treated as a mortgage of the partners’ undivided interest, but only 
of his interest in the partnership property after the payment of 
* the debts of the firm on a settlement of accounts. 
* oa = In the English law a partner cannot give a legal mortgage on 
not give legal, the real estate of the firm, because he cannot execute a deed which — 
but probably e 
give equitable, would bind his co-pariners without express authority under seal. 
ee ates ov And it seems to be doubtful whether he can create even an equitable 
2 — security,* but in this country a mortgage may be certainly created 
7 SR — on immovyeable property by a member of a trading partnership. 
= Securities by A corporation, which has power to acquire and hold land, has 
corporations, 


E also impliedly power to mortgage it, for the purpose of carrying 
out the object for which it was created. The powers of statutory 
corporations are, generally speaking, regulated by the act of in- 
corporation, but where borrowing is necessary for the purposes of 
the corporation, it is not forbidden by the law. This rule applies 
as well to corporations created by a special Act as to companies ` 
formed under the Companies’ Act.’ 











2 (1878) Mahomed Elahee Buksh e. 
oe Brojokishore Sen, 4 Cal., 497; (1877) 
ae Kartick v. Gopal Kristo, 3 Cal., 264; 
ae (1871) Lekraj v. Mahatah Chana, 10 B. 
Sean - L. R., 35, P. C.; cf. Inglis v. Robertson 
— (1898), A. C., 616. 
eas 2(1841) Jugqgeewundas v. Ramadass, 
ee 2M. I. A., 487. 
pie eS ® (1853) Butchart v. Dresser, 4 De 
eas SE ` Ges —— 542; (1885) In re Clough, 31 
* SS "mt Harrison v. Jackson, T T. Re, 














SAAR 


207 : but see Lindley on Partnership, 
5th Ed., 140. — 

* (1861) Ramlal v. Lakshmi, 1 Bom 3 
H. C.,51; (1876) Johurra v. Gopal, 1 Cal., — 
470; (1880) Bemota v. Mohun, 5 Cal., 792; — l 
(1892) Sheo v. Rajkumar, 20 Cal., wen 

© (1858) Australian Auxiliary. 
Co. v. Mounsey, AR. & J., 733 ; (1 395) ` 
Bryon v. Metropolitan, de., Ger? I 
DeG. & J., 123; General Auction, —— 
Smith (1891), 3 Ch., 432; —— Venlock 

v. River Dee Co., Se, tO 
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A company is merely a body corporate, and a body corporate —— 
ean hold property and dispose of it as freely as an individual, —— 
“unless it is specially prohibited from so doing. In one case, where can morgu 
it was argued that a joint stock company could not in the absence dëse 
of express authority give security for a past debt or even raise 
money by deposit of title-deeds, Mellish, L. J., said: ‘* The 
company has property which it is authorised to deal with, and 
I should say that the true rule is just the contrary, namely, 
that the company can mortgage unless expressly prohibited from 
doing so. It would, in my opinion, be most undesirable to lay 
down a rule that no joint stock company can raise money in this 
way. Such a rule would seriously cripple joint stock companies 
in their business transactions.”! But this rule does not hold But aliter as 
good in the case of quasi-public corporations as railway companies, public g 
"for instance. Such companies cannot borrow without special — 
authority, and even when they are allowed to borrow, they cannot 
give the mortgagee the right to enter upon the property or 
otherwise to interfere with the use of such undertakings by the 


public? 
I now come to the power of an executor or administrator Securities by 
e executor or 
to deal with the estate of a deceased person. Under the Indian administrator. 
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"em of the purchase-money.® "His title is complete by sale and 
_ delivery ; wha omes of the price is no concern of hus, $ Anda 

mere direction for the payments of his debts by the testator would 
` make no difference in the right of the executor to deal with the 
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3 -assets in any manner that he thinks fit. If, therefore, an executor 
= EE a portion of the assets, a purchaser, under an execution 


Saa the general assets, would take only CS to the charge 


ae’ Co. L: R., 2 Ch., 21. 

— (1872) In re General 3 (1878) Seale v. Brown, 1 All., 710; 
cf. § 9), Probate and Administration 
Act, and see § 269, Indian Succession 
Act; oaae ani aara n o 
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created by the executor.' But if the mortgagee knows that there are 
unsatisfied debts of the testator, and that the executor intends to 
apply the money otherwise than in the payment of such debts, 
English eases he will not acquire a good title. The result of the English cases 
summed up. ? s 
is thus summed up in Coote. “If a purchaser or mortgagee 
advance money to an executor (even though the executor be also 
residuary legatee) for purposes which he knows to be foreign to 
the will, or if he takes, asa security for the executor’s private : 
debt, part of the testator’s assets, he does it at his own risk, and 
is liable to a suit for relief on action brought either by a creditor 
or by a pecuniary, specific or residuary legatee, if such legatee 
pursue his remedy within a reasonable time. If the executor is - 





also specific legatee, a mortgage from him of the specifie legacy 







a ak 
Sis | 
— 


— 


in satisfaction of his private debt will be safe unless it canbe 
shown that the creditor knew there were debts unpaid.” 4 
Ss 
Mortgagee But a mortgagee cannot acquire a good title unless he deals 


must deal with ` ` 

executor poa with the executor in that character. Thus where a mortgagor 

representative : 8 

capacity. who was the executor under his father’s will personated the 
testator and made a mortgage of the estate, part of which was 


leasehold, it was held that, although as executor he might have 


— effectually mortgaged the property, the mortgage was void as  ăž 
— against persons claiming under the will other than the mortgagor 
— Ge The executor under a Hinda will has, in the Hindu = 
Sek ‘teri wal only a limited power of dealing with the property of the testator: 3 


and his authority, in the absence of any directions contained in 
the will, is subject to the same restrictions as those of the — = 
of an infant under the Hindu law as explained in the well-known — 
case of Honooman Pershad Panday.* A mortgage by an executor ` — = 
under a Hindu will can, therefore, be only either by — 
directions given by the testator in his will, or by the exigerretes. ` 
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1 (1869) Nilkanto Chatterjee v. Peary + (1856) 6 M. I. A., 393. 
Mohun Das, 3 B. L. R. (0.c.j.) 7; 11 s (1866) Jaikali vV. 
W. R. (o. c.), 21. B. L. R. (0.c.j.), 4; (1870) Rooplal 

2 Coote’s Law of Mortgage, p. 313. Mohima, 10 B. L. R., 274 (note); (I 

a (1882) In re Cooper ; Cooper v. Vesey, Lalchand v. Gumtibai, 8 Bom. HC 
20 Ch. D., G11; ef. In re Scott and 150-51; (1867) Sharo Bibi v. Baldeo D e? = 
_ Alearez's Contract (1895), 1 Ch., 596, : B. L. R. (0.0.j.), 24; EE 
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a= R The Hindu executor takes no estate, to use the phraseology | 
J SC English law, but only possesses a power of management. 
_ If, therefore, the will gives him a power to make a mortgage for 


| > a specific purpose, it is the duty of the mortgagee to see that the 
power is strictly followed. But if the will gives the execu- 
tor generally an authority to pay the testator’s debts out of the 
estate, the transferee need not look further than the will itself. 

A good deal of nebulousness seems to exist in the Mahommedan Powers of cxe- 
law with regard to the powers of executors. When the persons the Mahomme- 
Py beneficially interested in the estate are minors, the powers of the A 
= executor are said to be, within certain limits not very clearly 
> defined, absolute, but his power to pledge the property of an infant, 
= ‘opens up such a serious question’ according to Mr. Justice 
Ameer Ali that he has “ thought it advisible to give a translation F 
om Kazi Khan,” the authority on which a “very dubious 
proposition ” in the Alamgiri on the subject is said to be based. 
The powers of a Mahommedan executor fill nearly twenty pages 
= of the Personal Law of Mahommedans, and I must refer you to eg 
= that book for further information on the subject.? er 
= wers of Hindu as well as M Mahommedan executors and s. 90. Probate x 


and Adminis- gs 
tration Act. — 

























istrators are now defined in_ sect. | he 1 rot Q 
nistration Act ] at a Ma — — is not, bau! 
se out probate, nc ) Ti SE Ge 
the Hinda Wills Act, cn the powers a the executor in eech ` 
cases must be regulated by the personal law of the parties. 

— 1 should here add that when a person who has several estates 
3 is, conveys all his estate and interest in the land, every 
f= or interest which may be vested in him would pass by the 


conve ance, though not vested in him in the character in which he 
| CS — ; > 
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E at Dës 74 een v. Muddomutty, 14 the goods of Tarachand Coondoo, 
| Kë: ef. (1855) ie ge Bourke, Pt. V, 1: but see (1855) Ashu- 
tosh v. Mohesh, Falt., 380. | 
Sees! Alis Mahommedan Law, 
a pe 506: Kalee v. Ram, W. 
e —— 
Tout, Vol. I, PP. 560—578. 
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professed to convey the Ind) As Mr. Justice Fry says: “I 
should be straining at a gnat if I were to hold that the mere fact 
that the seller spoke of herself in the instruments as trustee, and 
not as executrix, was enongh to prevent the validity of a transac- 
[ hold that she had the 


a tenant in 


tion’ which, in her character of executrix, 
power of carrying into effect. * But a mortgage by 
common, it seems, would only pass his own interest, although he 
holds at the time a power to make a mortgage from the owner of 
the other share and the mortgage purports to be of the whole 
estate, if it does not purport to be made by virtue of his power 
from the other owner as well as in his own right.’ 

I told you that I cannot enter upon a detailed examination 
of the rules which are common to gales as well as to mortgages; and 


I propose only to touch briefly on some cases which are of frequent 


occurrence, 


The fetterson a Hindu widow’s right of alienation are well- 


known ; and they will not be relaxed though the estate may eon- 


sist of a business which has descended to her 


from her husband.* 


It may be also noticed that eyen in the presence of a justifying 


: . e 1 gë: 
necessity, one of two co-widows cannot create a valid mortgage 


upon any part of the estate without the consent of the other 


It is also familiar learning that, 
Western Provinces, an undivided member, 
ee ge e 


and the North- 


under the Mitikal 


in Bengal 


cannot eyen mortgage his own share in the estate for + his < personal 





debts" 


Again, we all know that it is the pious duty of a son 


under the Mitakshara law to pay his father’s debts out of the 
ancestral estate; but it is an unsettled point whether a security 


*(1874) Gopal v. Muddomutty, 14 B. L. 
R., 23, distinguish (1874) Vaughan v. 
Heseltine, 1 All., 753; (1858) Carter v. 
Carter, 3 K.& J., 617, 634, distinguishing 
(1828) Fausset v. Carpenter, 2 Dow & Cl., 
232; (1845) Drew v. Earl of Norbury, 
3 Jo. & Lat., 267—234; (1891) Preonath 
v. Surja, 19 Cal., 26; (1879) Greender 
vy. Mackintosh, 41 Cal., S97; (1869) 
Nilkant e. Peari, 3 B.L. R. (o, c), 
7; see also (1875) Corser v. Cartivright, 
L. R., 7 H. L., 731; distinguish Jn re 
Scott, de, (1895), 1 Ch., 596. 

2 (1883) West of England, etc., Bank 


v. Murch, 23 Ch. D., 138, 152. Seealso 
(1875) Corser v. Cartwright, L. R., 7 H. 
L., 731; (1879), Greender Chunder V. 
Mackintosh, 4 Cal., 897; (1891) Preonath 
v. Surja Coomar, 19 Cal.. o ~~ 

3 Shirras v. Caig, 7 Cranch, %#:; 
Jones on Mortgage, s. 141. 

* (1898) Sham Sunder v. Achhan, 25 
I. A., 183; 21 AU, 71. 

s (1590) Gujapati v. Pasupati, 19 I. 
A., It: 16 Mad., 1. . 

6 (1893) Balgobind v. Narain, W I 
A., 116; 15 AIL, 339. 
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given by the father for a present advance, and not for a past debt, 
would bind the son.' 


The power of the managing member of a Hindu family to By the man. 
| aging member 


bind the other members by a mortgage effected for the purposes of a Hindu 
of the family, would seem also to be open to little doubt; the sa 
touchstone of his authority being necessity. Thus in the case of 
family business, 2 mortgage may be made by the manager 
alone, if it is necessary for paying the debts of the business.* 
Owing, however, to various disintegrating agencies at work 1 
our day, the influence of which cannot be altogether disregarded 
by courts of justice, the authority of thé managing member is 
becoming fine by degrees, and will soon be reduced to a mere pale 
shade of the nearly autocratic power once exercised by him. It 
is, however, interesting to find the Bombay High Court in a very 
recent case applying this rule, of what may be called the family- 
law of the Hindus, to Christian converts from Hinduism, who 
had not discarded the usages of their forefathers with their faith.’ 
Trustees of religious endowments have been involuntary H Rete | 
contributors to the growth of the law regulating the alienation of gious endow- 
properties dedicated to religious purposes. It is now settled that 
a trustee in charge of a Hindu religious foundation may create 


Í O mee o — 


a yalid mortgage for the purpose of preserving ‘the trust property 
or carrying on t e worship, and it seems that even ade facto 
manager can bind t e trust property in the same way asa de jure 
manager; but before the mortgagee can succeed, he must give 

proof of imminent pressure or danger of loss or at least of such 
close enquiries as to the position of the estate, and the immediate 


circumstances of the pressare or apprehended danger, as would 


satisfy a prudent and reasonable mind.* But the mutwallec of.a By mutwallee 
a 


> of a Mahomme- 
Mahommedan endowment eannot create a mort¢age ir e A2DsSsene@e dan endow- 


ry the founder swithe TTS E aon 









—— — 


— — — — — 





* (1802) Maksud Ali v. Nargis Dye,20 Ranganath, 12 Cal., 389. 
Cal., 322; (1807) Srinirasasami v. Pon- ® (1894) Jalbhai v. Louis Manoel, 19 
nammal, 7 M. L. J., 96: cf. (1889) Chin-\ Bom., 680. 
naya v. Perumal, 13 Mad., 51 ; see also * (1895) Kasim v. Sudhindra, LS Mad., 
(0850) Lachmun v. Giridħur, 5 Cal., 355. 359 ; (1896) Sheo Sankar v. Ram Shewak, 
* (1887) Daulat v. Mehr Chand, 14 I. 24 Cal., 77 ; but see (1890) Shri Ganesh 
eg cf. (1885) Miler v. v. Keshavrao, 15 Bom., 625. 
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ue _Kazee who, I presume, is now resented by the Dist 






ey OE: 

Insolvents and their affairs engage a good deal of the attention 
of our courts at the present day ; and I should add a few words on 
their capacity to deal with any property subsequently aequired by 
them. Now it is settled law that an insolvent, who has not received 
his final discharge, cannot create a mortgage on immoveable pro- 
perty acquired by him which would be good against the official 
assignee.2 But this is not the case with moveables, there being an 
essential difference between immoveable and moveable property, 
especially where an insolvent is carrying on business ; for the goods 
must then be consumed either wholly or in part, and if the official 
assignee does not intervene, an assignee for value would acquire 
a good right to the after-acquired property of the insolvent.’ 

It is not necessary to deal at length with the question who 






may take a mortgage, because any person, capable o 


erty, may be a mortgagee, as the disabilities which attend th 
a mortgage do not attach to the acceptance oF 










creation o 
security. An infant, therefore, may take a mortgage. A corpor- 
ation, whether private or public, may also take a mortgage 
for the purpose of carrying out the objects for which it was 
created, though it may not be expressly authorised to do so. 
In some instances, as in the case of the Bank of Bengal, there 
is no authority to take a mortgage of land except for debts 
previously incurred.* But although a transaction might originally 
be ultra vires as amounting to an advance on forbidden security, 
the debtor may, by a subsequent arrangement, give security for 
the repayment of the debt contracted by him, as for mstanee, by 
allowing the mortgagees to retain the title-deeds which bad been 


previously deposited with them.5 The question, whether a security = 


taken in violation of a provision against lending money on 8 — 








(1898) Shama Charan v. Abdul, 3 25 Q. B. D., 262; but see (1843) Meuz 
CW. N., 158. ` v. Smith, 11 Sim., 410 ; (1878) Re 


$ (1893) Rowlandson v. Champion, 17 Bolland, 9 Ch. D., 312. 
Mad., 21; but see (1882) Kristocoomar * Act XI of 1876, s. 37 (c); D 
v. Sureshchunder, 8 Cal., 556. him v. Cruickshank, 16 W.. 
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e of land may be enforced, was lately discussed in the 
Supreme Court of America and answered in the affirmative. A 
mortgage taken under such circumstances will bind the borrower, 
although the advance of money on a pledge of land may entail on 
the corporation the forfeiture of its charter ; and a similar opinion 
has been expressed by their dships of the Privy Council.’ 

OTE B. 
Evidence of the acts and conduct of parties has been admitted in the 
following cases :— 

(1866) Kashinath v. Chundy Churn, 5 W. R., 68. 

(1867) Pheloomonee v. Greesh, 8 W. R., 515. 

(1868) Parabdi v. Mahomed, 1 B. L. R. (a. c.), 37. 

(1871) Bholanath e Kalipersad, 8 B. L. R. (o. c.), 89. 

(1873) Nundolal e Prosunno, 19 W. R., 333. 

(1878) Hashakhand e. Jesha Premaji, 4 Bom., 609. 

(1878) Govinda v. Jesha Premoji, T Bom., 73. 

(1880) Baksu v. Govinda, 4 Bom., 594. 
a (1880) Cutts v. Brown, 6 Cal., 328. 
(1881) Mahadaji v. Vithal, 7 Bom., 78. 
(1883) Hemchunder v. Kali, 9 Cal., 528. 
(1883) Kashinath e Hurrthar, 9 Cal., 898. 
(1884) Behari e. Teynarain, 10 Cal., 764. 
(1898) Preonath e Modhusudan, 25 Cal. (F. B.), 603. 


In Rakkan e Alagappudayan* Muttusami Ayyar, J., however, lays down 
a wider, but I venture to think a more logical, proposition, adding, that he 
does not see his way to adopting the rule, “ that a party should not first 
start his case with proof of a contemporaneous oral agreement, and then 
confirm it by evidence of subsequent acts and conduct of the parties ; but 
that he should prove the latter first and then proceed to prove the former. 








The subsequent acts and conduct are only indications of the contemporane- 


ous oral agreement, and it is such agreement that is the real ground of 
equitable relief. Such rale involves in it the anomaly that, while indirect 
—— the trne agreement is admissible, notwithstanding section 92 
Act, direct evidence of the same is not admissible.” See 
Venkatratnam v. Reddiah, 13 Mad., 494. 








E (1369) Madhub e Gangadhur, 11 W. R., 450. 
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Pirol evidence of the acts and conduct of the parties was rejected in ` 


mal Bank v. Ma BU. cf. (1596) Bank of Now South Wales v- 









LECTURE VI. 
Rrewrs AND LIABILITIES OF MORTGAGORS. 


Tue rights and liabilities of the mortgagor next claim our 
attention, although, the mutual rights and obligations of the parties 
to a mortgage transaction are so closely interlaced, that it 18 
difficult to discuss the rights and liabilities of the mortgagor apart 

from those of the mortgagee. There are, however, some points 
which may be conveniently dealt with in the present lectare, and 
| will confine myself to them to-day. — 
The interest. which resides..in...the.mortgagorbetore fore: 
closure, is known in this country by an expression borrowed from 
the English law, an expression which is open, perhaps, to more 
serious objection than many others, which we have borrowed from 


the same source. dr he interest of the mortgagor ig moses the 


cauityof redemption, ot, as it is sometimes called, the ri right of | 
5 Now even the expression “right of redemption’ 


is not wholly unexceptionable. It suggests the idea, in common 
Silk the kindred expression ` equity of redemption, ° thatthe interest 
of the mortgagor isa bare right —something essentially different 
from what we all ownership, which is supposed to be vested in — 
the mortgagee. But owe all know that this is not so, forthe 
` ownership continues to reside inthe mortgagor .notpithstandings ` 
| re, the mortgagee acquiring by the contract only a- 
in re aliena, If we, however, examine the history des 
English law of mortgage, we shall find that the term 
‘equity of redemption’ first made its appearance at KR 
when the mortgagor was Sipposed to haye parted with the es 
retaining only the right of redemption or repurchase, a ri 
~ which, being onder the peculiar protection of equity, came 
keow as the —— of et gc This notion is —— 
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leaving a daughter and his wife encrente with a son, the daughter 
who paid the money before the son was bern was allowed to keep 
the land “for she becamea purchaser and by her vigilance pre- 
vented the lands from being forfeited at law.” 
The expression z equity of redemption * thus originally served 
to distinguish the interest of the mortgagor from the “estate” 
which was supposed to have passed to the mortgagee. [n ‘ Equity of | 
time, however, this right came to be regarded, as you are aware, pnt e y = 


e e P - an estate by 
as an estate by the Court of Chancery, possessing all the inci- equity courts. 


dents of an equitable estate in land. The old name, however. 
was retained to denote the interest which remained in the mort- 


gagor, although the nature of that interest had been greatly 
modified by the action of the English courts of equity. Dip. 


expres SS lon „equity of redemption. ek therefore, 





ave been induced to make the foregoing observations, not 
because I have any wish to be hypercritical, but simply because 
I know of instances in which the whole discussion has been ma- 
terially coloured by notions, which would scarcely have suggested 
themselves to any lawyer if the argument had not been conducted 
in the technical language of the English law. 
But though an equity of redemption has long ceased to Doctrines in 
be a mere personal equity to take away the legal estate from the be kt: ` 


e n the old notion 
mortgagee, some of the rules, founded on the obsolete cəncep- — — 


tiom of a mortgage as a conditional estate, have descended to dese 
our day in the English law, and there seems to be a large edeem. 
proportion ot truth in the criticism of Lord Blackburn that 

these doctrines, though they may be unquestionable equity, are ` A 
very questionable justice.' In illust®ation of the view, I may 
refer to the fact that a foreclosure decree is still regarded in 
Chancery as a mere personal decree, a position which is scarcely 
consistent with the notion that the equity of redemption is an 
interest in land which may be cut off by a decree for foreclosure. 
The truth is, when courts of equity first assumed jurisdiction over 
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actions for foreclosure, a great deal of nebulousness existed with ` 


F regard to the true position of the mortgagor, and when in courseof ` 
es time that position was defined, the jurisdiction of the Court d" 
d Chancery, over lands situated abroad, had been firmly established. 


Pegy. Ede. In Paget v. Eifel however, Vice-Ghancellor Bacon, instead of 
HN . e e , Pe | 1 E ~ 

Bacon, V.C. as treating the practice as settled, preferred to rest this somewhat — 

F thé right, anomalous jurisdiction on the proposition, that an equity of re- 
i — J í : * ‘ea 
ap estate inthe demption is a mere right to redeem which may be determined by — 
ees q decree for foreclosure. The learned judge says that it is only ` 
by a figure of speech that it can be called an estate, and that ` 
although a husband may have a title by courtesy, and the rules of ` 



































gavelkind and borough—English may apply to it, that cannot A = 
alter the nature of the mortgagor's interest or create an estate 
in him. The learned Vice-Chancellor concludes by saying that — 





it is a misapplication of terms to call an equity of redemption an ` 
estate in the proper technical legal sense, although it is, beyond < 
K all question, a right which may be enforced in equity. Nos, L ` 
ae would not speak disrespectfully of an estate in the English law 

| | which is something very particular; but I am bound to — = 
— you that you cannot safely apply these artificial distinetions bn £ — 
B it deseritšed mortgages in this country.? It may be here noticed that, even in 


— tok ana and England, the incidents of an equity of redemption are wholly 


ie R inconsistent with the idea that it is a mere personal right. Itis 


T really a continuation of the old ownership, and is described in 
— text-books as well as in judgments as an estate. * Like the ` 
— estate itself, it passes by transfer and devise ; may be i Ln presse sed 
a" with, and then becomes subject to, the ordinary consequences sof 
| entails and other limitations ; devolves according to the tenur of 
he actual estate, upon the real or personal repiresentatıvájios Si d 
owner; and is subject to gavelkind, borough-English and othe 
customs which affect the ordinary legal ownership.” $ E may 
be added that an equity of redemption has also been recognised by 


m the Legislature as an equitable estate or interest in land.* A 
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ngland to a good deal of, not altogether profitable, discussion, — = 


and the mere summing up fills nearly fifteen closely printed pages 

Gn the last edition of Coote on Mortgages.! But we here are not | 
-likely to take a keen interèst in the question whether the mortgagor — 
is in possession as a tenant, and, if so, whether he is a tenant -at-will 
or at sufferance or only quodam modo, though the point has been 
debated by English lawyers with an amount of zeal generally 
thought to be peculiar to theological controversies.” Jo this — 


` Se -The position of the mortgagor in possession has given rise in The Sc 
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the property by pledging it to his creditor eyen by wa of con- — 
litions ue hi 9si tlc ore ore ` 

that of an English mortgagor in possessic , 
— 
It is sometimes said that the position of the mortgagor in Ho i is not a PES 
e 5 trustee in the 
= possession is that of a trustee, as he is not the absolute owner propersenseof `: 
= of the land, but holds it subject to the rights of the mortgagee.® — — 
— This proposition, however, must be received with considerable — = 

) rve. It is true that the indefinite power of dealing witha , eS 





= property, which we call ownership, is in some respects con- 
trolled by the creation of a mortgage, but it is certainly not an 
` “accurate use of language to say that the mortgagor becomes a 
_ trustee for the mortgagee.* A mortgagee is also often called a 
—— I need h rdly say, with equal inaccuracy.’ He is, it is 
— be under certain obligations to the mortgagor, but he has rights Ze 
e f his own which he may exercise adversely to the mortgagor,° — 
thing which no trustee can do. — — 
_ The importance of using technical terms accurately cannot eee — 
too strongly insisted upon ; for, — I hapa notice in kx —— 
sing, a more fruitful source of error ix J. e 
language. * The application to aman oie is improper- 
— té ealled a trustee, of all the ment, 
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which would follow if he were a trustee by express declaration— 
in other words, a complete trustee—holding the property exclu- 
sively for the benefit of the cestui gue trust, well illustrates the 
remark made by Lord Mansfield, that nothing in law is so apt to 





mislead as a metaphor.” ! 

It is an elementary rule that though a mortgagor may assiga 
the mortgaged premises, the assignee can only take subject to 
the incumbrance ; and if the property is sold or foreclosed by the 
mortgagee, any interest which the mortgagor may have created 
since the mortgage will be destroyed. But if a mortgagee takes 
his security with knowledge of the purposes to which the land 1s 
applied and allows the mortgagor to remain in possession, he will 
be bound by any acts done by the mortgagor in accordance with 
the usual course. Thus, where a person took a mortgage of a 
chapel and burial ground, it was held that, as the object of a burial 
ground is to grant rights of burial in it, this being the mode in 
which such property is dealt with, the mortgagee was not entitled 
to disturb the graves of those who had been buried while the mort 
gagor continued to hold the land.2 On the same principle a mort- 
gagor in possession may make a lease conformable to usage in the 
ordinary course of management, at least, in the character of bailiff 
or agent of the mortgagee. For instance, he may create a tenancy 
from year to year in the case of agricultural land or from month. to 
month in the case of property consisting of houses. 

Whether the mortgagor possesses any larger power of leasing 
is however very questionable. The only reported case in which 
the question was directly raised is Banee v. Ruthhanjan,* but™the 
report in Sutherland is very meagre. The judgment, too, doesnot 
give forth any certain souhd. It is only said that a mortgagor is 
not restricted in the management of the property by making a 
mortgage, and that so long as nothing takes place to impair the 
value of the mortgagee’s security, the mortgagor does not exceed — 


his powers in making a lease for a term. The learned judges add, 








— 





3 Per Lord Westbury (1871) Knoz v. 
Gye, L. R., 5 H. L., 656, 676. 





3 (1857) Moreland v. Richardson, 24 258. 
Beav., 33; cf. (1859) Mold v. Wheat- "as ao w, m, m oO 
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perhaps somewhat unnecessarily, that their decision should not go 
beyond the particular facts of the case before them. 

And this brings me to tbe question, whether a mortgagee becht — 
may not in some cases be estopped by his conduct from treating the estopped from 
mortgagor's lessee as a trespasser. Lord Mansfield seems to have — 
thonght that no question of estoppel can arise, as the possession of naini — 
the mortgagor does not hold outa false appearance, for it is the 
natnre of the transaction that the mortgagor shall continue in 
possession. If therefore the tenant does not examine the title- 
deeds, and relies only og the honour of his landlord, he must suffer 
the consequences of his misplaced confidence.!- But Lord Denman 
observes that the proposition is too wide, and that the mortgagee 
may be precluded from turning out a tenant if he knowingly 
permits the mortgagor to continue the apparent owner of the 
premises as before the mortgage, and to lease them out as if he 
was still the actual owner.? This remark, however, can only hold 
good where the mortgagee is entitled to take the possession of 
the mortgaged property out of the mortgagor's hands. 

The relation of mortgagor and mortgagee, specially when the 
mortgagor is allowed to remain in possession which the mortgagee 
does not choose to disturb, must give rise to a variety of delicate 
questions. But we do not come across many cases on the subject 
of tenancies created by the mortgagor, because as Lord Mansfield 
says, where the lease is not a beneficial lease, it is for the interest x 
of the mortgagee to continue the tenant. 

There can, however, be no doubt that for many purposes, a Mortgagor in 
anoftgagor in possession may be treated as the agent of the mort- soe 
gagee. In Galbraith v. Cooper? where a question arose under — — 
the Irish Tenantry Act, whether a mortgagee of a leasehold for pess 
lives, renewable for ever, would be bound by a notice served on — 
mortgagor calling upon him to pay the fines due and take out a 
renewal, the Lord Chancellor of Ireland said — 

“ When a mortgagee leaves the mortgagor in possession and * 
permits him to receive the rents, and to deal with the landlord, a 
4 




















Act, 1891, H & 45 Vict., c. 41. 
e (1857) 6 Ir. Ch., 518. | 
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notice served upon the person so in possession is to be considered 
as a sufficient notice. I think that the person who is in possession 
of the land as owner, and deals with. the landlord, is the assignee 
within the meaning of the Tenantry Act. When the tenant 
claimed a renewal, it is plain that the mortgagee would have had 
the benefit of it if it had been granted, and he would equally 
have had the benefit of the former suit if it had been successful. 
The landlord ought, in the same way, to have the benefit of his 
demand upon the tenant, who was the only person at all in privity 





e 





č with him.™! ll 
Galbraith v. On appeal to the House of Lords, this judgment was affirmed ; 
* Lord Crauworth observing that on general principles, where the 
z mortgagee leaves the mortgagor in possession as apparent owner 
3 without any intimation of his title, the mortgagee cannot be per- 


mitted to say that he is not bound by the dealings of the landlord 
with the mortgagor.? Thus, where a tenant agreed to pay an in- 
creased rent subsequent to the creation of a mortgage of his 
tenure, which had not been intimated to the landlord, it was held 


bh 


ei 
` 


Es that the mortgagee was bound by the agreement.’ 
| On a somewhat similar principle in a case of amalgamation 












of companies, a mortgagee of a life insurance policy will be 
bound by the assent of the mortgagor to a novation. 

Mortgage debentures, as I told you, form a class apart; for 
though they create a present charge, it is of the essence of sach 
a security to remain dormant until the undertaking ceases to be 
a going concern, or until the person in whose favour the charge ` 
is created intervenes. Till then, the company is entitled to treat ` — 
the security as a floating charge and to deal with its property it ` | 
the course of its business as if it was not subject to any incum= ` 
brance." ; Wës ` 

It should be noticed that the mortgage mne 
* liable O accou 
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“ I do not know of any instance,” says Lord Hardwicke, “‘ where Observations 
of Lord Hard- 





for the rents and profits to the mortgagee, for the mortgagee 
ought to take the legal remedies to get into possession.! And again 
in Higgins v. York Buildings Company? the same judge says: 
“Upon a bill brought by the mortgagee for an account in this 


the mortgagor keeps in possession that he is liable to account 


wicke. 


court, he he r never ean have a decree for an account of rents and 


— ea 


profits from the mortgagor for any of the years back during the 
possession of the mortgagor. “\(Bat a a mortgagee entering into 
possession will be entjgled to the emblements because the produce 
ot the land forms S the secnrite 5 And the mortgagor may 
also be liable in damages if he withholds possession from the 
mortgagee in violation of the terms of his contract or after notice 
hy the mortgagee where he is entitled to possession of the mort- 


gaged premises. 





But a mortgagor in possession, while enjoying freedom from Mortgagor in 
liability to acconnt must net * guilty of voluntary waste, if the fiable for 


security is insufficient or is likely to be rendered insufficient by 
his acts ; and he may also render himself personally liable, for 
instance, upon a covenant to repair the mortgaged premises which 
was intended for the protection of the mortgagee’s security.* 


The words ‘insufficient security,’ which I have just used, What is ment ` 


waste. 


voluntary € 


by sufficient J 


have, I should explain, contracted a technical meaning founded on security. Sa 
the ordinary practice of mortgagees in lending money on the -2 
security of property. Thus, suppose the mortgage-debt amounts S 
to one thousand rupees and the property to be worth that sum, in j 





one sense the security may be said to be sufficient ; but this is not 
the sense in which the words are understood either by lawyers or 
business men, who speak of a security as insufficient, where the 
walue of the mortgaged property does not bear a certain propor- 
tior to the mortgage-debt Whenever, therefore, any act of the 
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mortgagor is likely to impair substantially the value which was the ` = 
basis of the contract between the parties, the court will interfere for ` 

the protection of the mortgagee by restraining the commission of 

such act. The Transfer of Property Act has laid down an author- 
























Ze — — itative rule for the purpose of determining the sufficiency of a 
Transferof @security, based on the practice of the prudent man of business not 
Property Act. | y 

GH o lend money on mortgage unless the property is worth at least one- 

e hird more than the amount of the loan. If the property consists 

* f houses, which are subject to many casualties from which land is 

* ree, the ideally prudent mortgagee would seldom lend more than 

3 alf the value of the building, and this is the standard which has 

S een accepted by the legislature.’ 

E Mortgagor Mr. Chancellor Kent thinks that, though in ordinary cases the 

ay by injunction mortgagor is not bound-te-repair or keep the estate in_good order, 

ege, ` he may be compelled to correct permissive waste in cases of negli- 

a : gence rapidly impairing the security.2 Be that, however, as it may, 

| there is no doubt that if the mortgagor attempts to commit voluntary 

2 waste, he may be restrained by injunction ; but the burden of proof, 

> that the security is insufficient, or is likely to become insufficient 

: if the threatened act is committed, will rest on the mortgagee. 

Thus, a mortgagor may be restrained if he attempts to remove 
valuable fixtures, where such removal is likely to reduce the value 
of the security.’ The mortgagor may not also impose on the ` 

E mortgaged property any easement which is likely to render = — 

SEN security insufficient.* ES 
_ Mortgagor i in The right of a mortgagor to fell timber has been diees 





-Kiling tr timber. in various cases in England which show that a mortgagor in 
E e, possession will be restrained from cutting timber if the see v ` 
— is deficient or is likely to be deficient ; though the timber is 
for eee and may deteriorate, if left standing. But e 





















EE Sec, 66 of the er of Property * (1820) Humphreys v. Harrison, ET 
— Aot; cf. (1843) King v. Smith, 2 Hare, & W., 581; (1803) Hampton v. Hodge 
ae ea eebe ken 1882; cf. 8 Ves., 105, and the cases cited 7 
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H 


the case of an insufficient security, the mortgagor in possession 
would be entitled to deal with the property in the usual course of 
husbandry, and in Humphreys v. Harrison,’ Lord Eldon refused 
an injunction against the cutting of underwood in the usual 
course by the mortgagor, saving that the mortgagor had the same 
right to ent it as he bad to cut a crop of corn. 


In Searle v. Sawyer, Morton, J., says : “* If a mortgage be of — v 
Syer- 


a dwelling-house, the mortgagor may do many acts, such as acts 
of repair or alteration, which may involve the removal of parts 
of the realty, which would not be wrongful, because within the 
license implied from the relations of the parties. If a farmer 
mortgages the whole or a part of his farm, with a clause per- 
mitting him to retain possession, it is within the contemplation 
of the parties that he is to carry on his farm in the usual manner 
and a license to do so is implied. In such ease it is clear that he 
is entitled to take the annual crops and wood for fuel. And we 
do not think that the implied license is necessarily limited to the 
annual crops, but that it extends to any acts of carrying on the 
farm which are usual and proper in the course of good husbandry. 
If, in carrying on similar farms, it is usual and is good husbandry 
to cut and carry to market wood and timber to a limited extent, a 
license to do this might be implied from the relation of the parties.” 
So where the mortgagor under a bill of sale is suffered to have 
possession of the goods as, for instance, of a farm and stock, 
an implied license to carry on his business by the grantor may be 
presumed, and a sale made in the ordinary course of business will 
he protected.’ 

But the sale must be made in the ordinary course of business, 
and, if it is not so made, the mere fact that the purchaser bought 
in good faith will not be sufficient answer.* 
ithis country a mortgage being a me 
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timber or does anything else with knowledge of the mortgage, he 

will be liable for the injury done to the mortgagee if his seeurity = 

is Impaired.! | | 
Nature of the The right of the mortgagor to deal with the mortgaged pro- 
— perty, as well as the limitations to which it is subject, naturally 

flow from the nature of the mortgagor’s ownership which is not 


absolute, but qualified by reason of the right of the mortgagee to- 





























e. recover his money out of the security. 
Mortgacee It is, however, not the duty of a mortgagee to enjoin waste, 
not bound to e as 
enjoin waste. and he cannot therefore be called upon by a puisne mortgagee to 
account for any — done to the mortgaged — 
j Mortgagor’s The 1 i is. 
| tto 
+ eem before right to redeem the mortgage ** > UL is — or the estate 
e re - | 
; ar sale. sold by the mortgagee. The law, as we know, treats the contract 
| as a mere pledge and disregards the part, which gives the estate to 
S the mortgagee, as meaningless form. Hence, notwithstanding de- 
; fault in payment, the mortgagor continues to be owner, or to use 
K 29 — KE e Ek be a rr —— — 
We tl e lan uage o f the English law, _retains an equity of redemption 
e BE, oF eS ae | 
F vhich may be sannéennlly ‘asserted by him. — 
~ _ Mortgagor’s Prior to the passing of the Transfer of Property Act, there was 
E right i in India a 7 h 
= beforeTrans- @ long and, it may be added, somewhat keen controversy on the 
== Yerof Propert : Lä l : ` | 
Es Ae, Y question whether in the absence of any well-known rule of law or 















statute, judges in India could graft upon the mutual contract of 
the parties the equitable rules of redemption which had been es- 
tablished by the Court of Chancery in England. Their Lordships 

of the Privy Council seem to have thought that the doctrine, that = 
the time stipulated in the mortgage-deed is not of the essence — 
of the contract, was unknown to the ancient law of India, and ` = 
could not be introduced by judges as a rule of equity and good 
Es conscience. The controversy which has since been set at rest by the 
Bapujiv. Sna- Transfer of Property Act, and on which the dust has commenced to =e 
settle, is now remarkable only for the elaborate judgment of We st GER — 
‘opp, C. J., in Bapuji v. Senavaraji,? in which the — =k 
law` and usages of the country regarding mortgages SE 

f — ⸗ als are — reviewed. This judges 
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that R doctrine known by the name of the equity of redemption, 
was part of the ancient common Jaw of the € country, and nota 
orbidden importation | by Anglo-Indian judges from the practice 











practice, though their Lordships of the Privy Council in Zhumbu- 
sawmy v. Hossain? concluded their judgment in these words : 
~ “The state of the authorities being such as has been described, it 

may obviously become a question with this committee in future 
cases, whether they will follow the decision in XIII Moore Ind. 
App., which appears to them based upon sound principles, or 
the new course of decision that has sprung up at Madras and 
k Bombay, which appears to them to have been in its origin radically 
Í unsound. On a stale claim to redeem a mortgage and dispossess a 
mortgagee, who had, before 1858, acquired an absolute title, there 
would be strong reason for adopting the former course. In the 


d — 
case of a security executed since 1858, there would be strong 
= reasons for recognizing and giving effect to the Madras authorities 





with reference to which the parties might be supposed to have 
contracted. Their Lordships abstain trom expressing any opinion 
upon this question until the necessity for determining it shall 
ise. They deem it right, however, to observe that this state of 
_ is eminently unsatisfactory and one which seems to call 
for the interposition of the Legislature. 
“An Act affirming the right of the mortgagor to redeem 
until foreclosure by a judicial proceeding, and giving the 
mortgagee the means of obtaining such a foreclosure, with a 
` reservation in favour of mortgagees whose titles, under the law 
| = as understood before 1858, had become absolute before a date to be 
a _ fixed by the Act, would probably settle the law ‘without injustice 
Ce * “to any party.”? | 
___ The rule which has since been adopted in Madras, is to allow 
S redemption! only of mortgages entered into keet, to the year 
= 1858, although one of the learned judges protested against this 
Es mule of construction, on the ground that the course of decisions, 
— —— to which the parties are supposed to have contracted, 


Is 75)1 Mad., 1; 21. A. Wen 
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of the * i Court « d Chancery. 
è e ombay e High Court, therefore, refused to alter their bet tee 
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could have produced “buat an infinitesimal effect upon the con- 
tracting public in the depths of the country,' The Bombay 
High Court, however, has refused to recognize any such distinc- 
tion and permits redemption of all mortgages, whether they 
* were created before or after 1864, although in mortgages created 
before the decision in Jam v. Ciinta? the court acts in a more 


liberal spirit as regards allowances for repairs, improvements, de 





































` S bh H e D DH = 
— er — The right known as the equity of redemption is very jealously 
soior. guarded, and in England a large number of maxims have clustered 
round it. One of these is the well-known proposition “once a 
mortgage always a mortgage” This maxim, perhaps, requires 
a wort explanation, as the language in which it Is express- 
€ Once a . e ` 
mortgage ed is rather calculated to mislead the student. It means, it 
always a s 
mortgage "` is true, tha >) agreement ot the arties CG “OT di 
explained. 
p xf redemption; but then it has reference only to sstipulations 
entered into at the time of the mortgage, and not to era 
: entered into subsequently. The right to redeem 
essence of a mortgage, all agreements in restraint of ` 
ressive and unreasonable. Any stipulation 
therefore, at the time of the mortgage, by which the right of 
Agreements to = 


restrict equity redemption is limited, either as to the persons entitled to»-redeem, 
ate. or the period within which the right mst be exercised, will Be 
inopetative, though it may be allowed in very exceptional cases." 
Seion v. Slade. "At law,” says Lord Eldon,ë “the mortgagee is under no 
© = Obligation to reconvey at that particular day ; and yet this court 
says that, though the money is not paid at the time stipulated, 
if paid with interest at the time a reconveyance is demanded, 


there shall be a reconveyance upom this ground ; that the contract 


— — — 
— — — 





* 
2 (1875) Thumbusawmy v. Hossain, 1 Bom., 139; (1889) Ramchamira Te — 
Ez Mad., 1;2 I. A., 241; (1881) Bapirazu Janardan, 14 Bom., 195 (1880) Ataut 
> “a v. Kamarazu, 3 Mad., 26 ; (1881) Rama- v. Madhavrao, 14 Bom., 73; ef. (8) 

- * sami v. Samiyappanayakan, 4 Mad., — Simpsom,7 Moo. P. C., I5 

. 179; (1883) Mavulali v. Gundu, 6 Mad., * (1895) Abdul Hak v. Gulam á 
Ke | 339; (1884) Mallikayunudu v. Matiika- 20 Bom., 677; cf. Ganpatéy. Damodar, 
d | yunudu, 8 Mad., 185; (1891) Venkatasu- —— P.J., 1874, p- 2; ef. (1714) Flower 
Séi Lë bhayya v. Venkayya, 15 Mad., 230; 1 M. v. Lavington, 1 P. Wms, 28; dis- 
— L. J., 677. — (1681) Newcomb v. — — 

s (1864) 1 Bom. H. C., 199. 1 Vern., 7, 214, 232. 


* (1882) Kanaylal v. Pyarabai, 7 =) Sm. Sk? WoT = 
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is in this court considered a mere loan of money secured by 
‘a pledge of the estate. But that is a doctrine upon which this 
eourt acts against “what is the prima facie import of the terms 
of the agreement itself, which does not import at law that once 
a mortgage always a mortgage; but equity says that, and the e 
doctrine of this court as $o redemption does give countenance 
to that strong declaration of Lord Thurlow, that the agreement 
of the parties wilf’not alter it ; for I take it to be so in the cas# 
of a mortgage that you Shall not, by special terms, alter what 
this court says are the special terms of that contract.” 
Ehe Transfer of Property Ag does not contain any specific No specific 


provisions on the subject, because the Law Commissioners thought Kg of 


that “it would be inexpedient to do more in respect of restrictions Së KI — 
on redemption, than to give effect to the intention of the parties 

when it can be collected from the contract.” If this was really ; 
the intention of the legislature, it has certainly not been carried 

out, fog the rule ‘ once a mortgage always a mortgage’ is treate 
. of Mutts even with gre respe | is shew 
ungiish law at the 
will now briefly review some Indian cases on e subject. keen — 
In Beggen Lall v. Amirta Kuar? a purchaser from the 

Mort gur Was allowed to redeem, although the deed said that puro 


d f rt 
Félemptio® was fo be allowed only if the mortgagor paidsthe (orc, allowed 


money from his own pocket without transferring the property ; ; spite of ecm 8 


nor should the safme be cancelled if the money waf paid « or — 
k dëposited by transfer of the property sold.” 3 Of course, 3 
~ transaction had amounted not to a mere mortgage, but toa sale with 

a elause for Te-purchase, the question would, as L,have already 

explained, have been decided offa different principle. The rule e 

that the equity of redemption may not be clogged with a bye- : —— 
Jsalso illustrated by the case of Mahommed Muse v. 
eee where it was held that a condition in a mortgage, that if 
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* Report of the Indian Law Commi F. B57: (1975) Ramroap v. Zalta Tha- 























268 LAW OF MORTGAGE. 


the mortgagor redeems the property, the mortgage right shall 
be extinguished, but that the property shall for ever remain in 
the possession of the mortgagee on his paying a fixed rent, is a sti- 
pulation which cannot be enforced in favour of the mortgagee. 
‘It is trae such a condition does not absolutely exclude the right gf 
redemption ; but it has undoubtedly the effect of fettering it with 
EEE the an onerous obligation. So, where the mortgage-deed contained a 
equity of re- condition that if the principal was not repaid by a certain day, 
demption not | e e 

enforced. the mortgage should only be redeemed by payment of a certam 
quantity of rice for each rupee of the mortgage-money, it was 
held that the condition was unreasonable and oppressive, ang eould 
not therefore be enforced.! Again, the right of redemption 
being co-extensive with the right of foreclosure, where the mort- 
i gagee has the power to foreclose at any time, the court would 
f refuse to give effect to an unilateral agreement, postponing the 

mortgagor's right of redemption. * 
Jennings $, ' The rule may also be exemplified by two old Engli cases 
=. both reported in Vernon. Where money was lent.on mortgage 
at six per cent., and by a deed of even date the mortgagor agreed 
to convey, at the request of the mortgagee, ground-rents at twenty 
years’ purchase, the court decreed redemption on paymént Of 
KE = ~ merely principal, interest, and costs.” So, again, were a mortgage 
— was made redeemable upon payment of the mortgage-money -at a 


* Billet v. certain day, but with a condition that if the money was not (hen 


Jbanneli, | 
* SE paid the mortgage should become absolute, if the mortgagee would 


pay an additional sum, the estate was, notwithstanding, held to be 

redeemable on the usual terms.* Similarly, in an American ease 

where it was agreed that the grantee, wheneyer compelled fo dis 
American case | oyu Leej. . ` : 

=) onthe point. charge certain liabilities against which the deed was given as $ 

>) * n security, might take immediate possession of the estates according 

E to certain estimated values to such an extent as should bë equal 

"e to the debt or liability so discharged by him, it was held that the 









4 (1862) Mayilaraya v. Subba Roy, 1 s (1705) Jennings fe 2 Vas, 
g” Mad. H. C., 81; (1866) Kedari v. 520. 
Atmaram, 3 Bom.H. C. (a. c. j.), 11. * (1687) Willet v. Winnell, 1 Verm, 


3 (1895). Jung Bahadur v. Gulam 488 (1702) Price v. Perrie, 2 Freem. Ch, 
Jilani, 20 Bom., 6773 (1896) Suri v. | 258. See (1861) Re Edward's Estate, 
Motiram — 2 Bom., 375; mg lidir. Ch., 367. j 
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, tion o of the law of 1 mortgages, that time is not of the essence of the 
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stipulation did not change the nature of the transaction which must 

be treated as a mortgage.’ Be 

It is hardly necessary to state that a mere admission by the La e 

mortgagor that the mortgage has become irredeemable will not k 

Goreng him from redeeming the property.’ : e 
The maxim ‘ once a mortgage always a mortgage,’ is said to Time not of 


be a logical corollary from the doctrine, which is the very founda- the ah 





Deeg — 


contract in such transactions, The protection which the law throws =. 
rotmd the mortgagor would be wholly illusory, it is thought, if 
the morfgagee were permitted to restrict the right of redemption 
within such limits as he might choose to impose on the mortgagor,’ | 
The debtor, who agrees to forfeit his property if the money is not 
paid on the appointed day, might be easily induced by the creditor 
to waive the benefit which the law has secured to him, and this 
is the explanation given of the jealousy with which the right of 
redemption is guarded in English equity jurisprudence. I may i a 
refer you, in pissing, to a very curious case mentioned in the books | 2 
in which the mortgagor was permitted to redeem, although he a — 
solgnnly sworn on the Bible never to exercise the right.* 

o fe-goneral Pui that a mortgagee shall not derive any — 
collateraadvantage from his mortgage, Deh lawyers, however, 
recognize one exception. An agreement securing to Lie es 
a right of pre-emption of the equity of redemption seems 
be forbidden by the law. Sea 

In Coote on Mortgage,* it is said that, though at first sight "7 (> “> 
sucha covenant may seem to offend against the rule that a creditor ` — 
is not entitled to @ collateral advantage over and above his money, 
a closer examination will show that a stipulation for pre-emp- 
tion as clear of it; for the option to sell or to redeem 
still rests with the mortgagor, who is not tied down to ang ` 
wei gg A All that is — — for is — if he thinks fit 


by 
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edition of Fisher's Mortgage,' however, the proposition ds said to 
be rather questionable, and, if I may venture to say s0, there are 
good ground? for the doubt entertained by the learned editor, It 
is true a covenant for pre-emption is not open to the same serious 
objection as A covenant tor a sale ata stipulated price, but it ean 
hardly be denied th: ‘ett mortgagee, who stipulates for such a right, 
dogs acquire a collateral advantage which does not properly belong 
to the contract of mortgage, and which imposes upon the mort- 
gagor ah onerous obligation. Ina recent Calcutta case, however, 
* stipulation for pre-emption was held to be binding upon the 
mortgagor. <A stipulation however in a mortgage, thaf if the 
mortzage-money not paid on the due date, the mortgagor will 
4811 the property to the mortgagee at a price to be settled by 
umpires, cannot*be enforced as it constitutes a fetter on the equity 
of redemption which is forbidden by the be 5 But inthe case of 
some local niort@ages like the ott? and mattoté of Malabar, the 
mortgagee may not only claim a right of pre-emption but also the 
right tomake further advances to the mortgagor ; - und this right of 
pre-emption Carries with it the right to resist redemption-at the 
iistance of a third party to whom the mortgagor has assigged 


e his interest.* — 
But everv condites= ate by a mortgagee with the mortgagor 


— Tegarded as invalid by the court, although it may 
remotely the effect of fettering the equity of redemptions: 
ified restrictions onthe remodies of the mortgagor are allowed. 
7 e as well in this couutfy as in England ; and the reports show : 
GG, Y that long terms for retlemption as fifteen, twenty-five and even 
Fo Gd s thirty-five years are by no means uncommon.’, Bat though 
~ such restrictions may be imposed by’agreement in ordinary cases, 
3 they cannot be supported where the parties do not -standon an ` 
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2 Sec. 1397. s See the cases cited 
2 (1897) Harisv. Johuruddi,2 C.W. N.. v. Gulam, 20%Bom., 677, ; distin- 
575; ef. (1867) Shiva v. Roostenn, 1 Agra ` guish (1689) Talbot v, Brea, 1 fe: i 
Res a aiad 183, 393, where the m TH em 
possession, and.it was thought that 
redemption could be fetter — 
uld insert” such clauses in every 
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equal footing as, for instance, where the mortgagee is the solicitor gei 
of the mortgagor.' 
“The parties,” says Mr. Maepherson, ** may make any condi- Observations ` 
tions or covenants so long as these are not in themselves illegal, p d atom pty 
as that the mortgagee in possession shall pay the mortgagor a 
certain allowance or rent ; that the loan shaljbe repayable by in- 
stalments, and that in default of payment of any one instalment, 
the mortgagee shall be entitled to foreclose for the balance then, 
due; * * * that after payment of Government revenue and 
village expenses the mortgagor shall pay to the mortgagee the” 3 
entire Sarplas collections, and also all that may be derived from 
alluvion, and that if in the month of Jatin any gear the whole sur- 
plusis not paid to the mortgagee, he shall be entitled. to enter ingp 
possession ; that if any ground shall be los®from the engroachment . + ` 
of a river bordering on the estate, the mortgagor shall make good, " ` 
the loss, and if anything is gained from the same river, the mort- 
gagee shall make an allowance for it ; that a third party naméd, as 









ae mortgagor, shall have the right of redeefiiing. »¢hat the d A 
mortgagor shall Gig good the balances of rent umpaid by cultj- = 7 > 
_vators mer. * ; that the mortgagor not retaining — 
“Shall } pay the Beien revenue.” -> 
It was said in Rama v. Martand? by Mr. Justice Melvill, Mo — 


entitl ta 


that the court would not allow the right to redeem to be clogs 











by an agreement to postpone redemption, till till the rëpaym of the brit only e 
ther debts which the mortgags — se to the mortgagee. i — 
The proposition seems to be Boi law ; : though it is yery doubtful ` e . “4 
whether it was at, all necessary to deduce ib from the. rulé against + | 2 = ae 

clogging the equity of redemption. ~Of course, if the land is charged - + +, eee 
by way of mortgage with tẹ repayment, not only ‘of the money. — 
lent at the time but ‘Also of sums previously due and payable aa e = © * 


well as subsequent advances, the mortgagor can only redeem on 3 F WR 

BEN monies, so zecärch, - - But if the land e ge | 
, apes ghd mi 
ule Tot be entitled tom | As 
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Rule departed But Mr. Tustioe Melvill’s view seems to have been departed 
from in later i : — 

Bombay cases. from in subsequent cases in the Bombay High Court. In 
Sundar Talhar v. Bapuji' where a mortgage-bond contained 

a clause that the mortgagor should not redeem the mortgage 

without paying not merely the amount of the mortgage-dlebt, 


but also anether sum due on a promissory note executed by 









- the mortgagor on the same day, the court was of opinion that 
the right of redemption was conditional on the payment of what 
was due to the mortgagee on the promissory note. It seems 
that the mortgagee had recovered judgment on the mortgagor’ 
note, but was unable to levy execution by reason of the opera- 
tion of the statute of limitations, but that did not, in the opinion 

A of the court, make any difference. Similarly in Krishnaji v. 
| 3 =“ Maheshvar an agreement contained in a deed executed for a 
F fresh consideration subsequent to a mortgage to postpone redemp- 
tion until the payment of another debt was held to be valid 
although such debt was not secured by a charge on the land. 

Both the Bombay and the Madras High Courts, however, hold 
that an assignee of the equity of redemption would be entitled to 
redeem without paying any unsecured debts which the original 
mortgagor had contracted to pay either before or together with 
the mortgage-debt.8 The Allahabad High Court, however, has 
n a different view, being of opinion that according to justice, 

— and good conscience, and a rescript of the Emperor 

Gorrdian, a mortgagee may retain the land pledged to him even 
against an assignee of the equity of redemption till all debts dog ` 

d e o him from the mortgagor are discharged.* 

Ze P -I will return more fully to the subject ina future lecture, 

a and will here content myself only with a single criticism. To say 
that a mortgagee may not foreclose for anything beyond “the debt ` 

-~ due on his security, but that a mortgagor must pay as the price 
of redemption, unsecured debts due to the mortgagee as well as the 




















8 > e NS: 
77 a (am 18 Bom., 755; see also(1884) ` e (1884) Hari v. Balambhat, da : 
Hari v. Balambhat, 9 Bom.,’233. 233 ; (1887) Yashvant v. Vithoba, * 

2 (1895) 20 Bom., 346; distinguish Bom., 231. e l 
(1893) Chhotalal v. Mathur, 18 Bom., 591. * Ost) Alw v. Roshan, 4 o. 
CB ege of A — in Ta SE — 
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mortgage-debf, is not only tø violate T homely English proverb, but 
also to postulate something that is not true, namely, that redemption 


is not a right ot the morteag mere favour shown to him.) 


ep 


The Sr doctrine of the eonsolidation of securities was also based 


on this assumption, but it has now been swept away by the legisla- 
ture both here and in England ; and it is perhaps not too presump- 
tuous to hope that a similar fate will befall this novel development 
of the principles of equity and good conscience in Anglo-Indian 





law. 


f Stipulation by 

mortgagee for 

any collateral 
advantage 


allowed to stipulate for any collateral advantage beyond his beyond 
z = principal and 


principal and interest, has recently undergone considerable dis- — 
cūssion in England, where the law seems to be in a somewhat thereon. 
unsettled state. The equity of redemption which was created by 

the Court of Chancery was, as I told you, defended by stringent 


provisions which could not be evaded by any agreement between 


The rule that the mortgagee shall not clog the equity o 


redemption, or as it is sometimes expressed that he shall not be 


the parties. “It is clear,” says Lord Eldon in Chambers V. Chambers v. 
Goldwin,' “the mortgagee cannot originally covenant for a —— 3 
collateral advantage : also, if upon the true effect of the instrament 

there is nothing more than that the mortgagee shall do what a 
mortgagee ought to do as trustee, there 1s no pretence to say, the 

trust is distinct from the mortgage. { There is nothing unfair, or 





— — 
perhaps illegal, in taking a covenant originally, that interest 15 ` 
not paid at the ———— year, it shall be converted into principal) 


af this not permit that, as tending to usury, though 
it is not usury. So a mortgagee cannot stipulate to be receiver 
of the rents and profits with a commission. In one case, that has 
been considered, by the Court of King’s Bench, usurious. But it 
has been long determined here, that though a mortgagee may 
stipniate for a receiver, to be paid by the mortgagor, and may 
appoint a bailiff, &c., he cannot himself stipulate for any advantage 
beyond the interest ; and though it seems to muke little difference 
to the mortgagor who is receiver, yet this Court considers it as 
tending to usury and oppression, and a collateral advantage, which 
a man contracting for a loan of money shall not make. So upon 








| 3 1802) 9 Ves., 254, 271. 
Lë Eat | 18 
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this contract, if a mortgagee stipulates to enter and take possessi 
as trustee, and do a variety of acts he ought to do, — 
stipulates or not, he not only shall not have any advantage from 
it, but his stipulating for it might, perhaps, affect his right to 
the money lent. Upon the general rule, also, independent of = 
contract, a mortgagee or trustee cannot charge anything beyond > 
what he paid to the person for whose estate he i is accountable.” 


















When these observations were made, the usury laws were inm — 
full force in England as well as here. But they have since beem — 
E SÉ abolished, and the question which now perplexes judges is how 
e $ far the repeal of these laws has affected the old rules against ` 
— fettering the equity of redemption. The difficulty which ha 
, arisen is due to the fact that these rules did not rest entirelt 
upon the foundation of the law relating to usury. As Lord Eldon 
points out in the leading case of Chambers v. Goldvwia,' the court 
protected the mortgagor, not only against usury, but also against ` $ 
anything tending to usury and oppression. Again, in a much 
Broad v. Seif, more recent case,? Lord Romilly speaks of the rule, that the 
court would not permit a person under colour of a mortgage to 
acquire a collateral advantage which does not belong to the contract, 
as a settled principle. The mortgage in this case was dated in 3 
1861, long after the usury laws had been abolished by the Act ok = 
18545 On the other hand, there is the judgment of Vice-Chancellor ` — 
Kindersley in Potter v. Edwards.* In this case too, the mortga goi 
was subsequent to the repeal of the usury laws. It appea — 
evidence that only a part of the money was advanced to the borrower” 
in consideration of the risk and hazard of the transaction, as the 
security was of a questionable character. But the Vice-Chancellor, 
nevertheless held that the whole of the money secured by the 
mortgage should be paid as the price of redemption. Thee ge . 
of In re Anglo-Danubian, Fe., Company,’ may also be referi red to e 
as showing that in the opinion of Sir George Jessel, “ who b 
every point of equity at his fingers’ ends,” mortgage de — 
may be lawfully issued by a — at a discount. ‘ta 


e 















































EE 1 (1802) 9 Ves., 254. | Tudor, L- C., Vol II (7th E 
Ea Be, 5 (1863) Broad v. Selfe, 9 Jur, (N S.), * 17 and 1S Vict., C. 90. 


—— he ae —— J., Ch., 4 (6S. 





= 2 i 
2 s RIGHTS AND LIABILITIES OF MORTGAGORS. 275 


_ Again, in the recent ease of Mainland v. Upjohn,' where the Maiatead v. 
security was of a speculative character, Mr. Justice Kay, in — 
allowing to the mortgagee sums of money which had been actually 
deducted by him as commission at the time of making the advance, 

said : “ Sir Horace Davey was justified in saying that Mr. Upjohn i rte 
could not insist on any commission which had not actually been 
paid, but he said—and this is really the turning point to my mind 
on this part of the case—that where the commission had actually a 





been paid, the transaction amonnted in fact to this—the payment 

by the mortgagee of the whole amount of the advance to the 

mortgagor and the return by the mortgagor of a certain part of 

to the mortgagee. It does not matter whether the money was 

lly paid Arer in cash and then repaid. If two persons not 

understand what they are abont, and I have no doubt that 

in this case Mr. Douglas did thoroughly understand what he was 

“about, if those persons meet -and one says to the other. * now 

I will lend you £1,000 upon condition that out of it you pay me a 

certain sum as commission for that loan,’ and the transaction is ; 

concladed there and then on that basis, and only a portion of . 

| the £1,000, deducting the bonus, is paid over, that is. equiva- 

$. tent to the payment over of the full amount of the . £1.000, 

$ and arepayment out of it of the bonus. If the mortgagor has 

been deceived, or taken by surprise, or if there has been any 

oppression or improper dealing in the matter, there is ample 

—— ‘of course, to set it right on that ground ; but if both parties 

“know precisely what they are doing, and this is voluntarily done, 

done in pursuance of a deliberate bargain, how a mortgagor can > 

` schie say to a mortgagee, ‘ pay that money back to me, I can- 

not conceive. It is impossible. The money can only be recovered 

when it has been paid over under a mistake of fact, or under 7 

asome a. oho — taken of the payer which disen- 

But where no such advan- 

been taken, where there has been no such improper = 
hi s are completely on —— terms, all Lem — 
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e 
an inducement to lend the rest of the amount; and then, L con- 
ceive, the mortgagor has no right to recover it, nor has he any 
right to complain that the whole amount is charged against him 
in the mortgage-deed. Of course, all this is quite independent 
of any case of improper dealing, exorbitant amount, great oppres- 
sion, dealing with an ignorant person who has not got proper 
advice, and so on. All cases of that kind I entirely exclude; 
but treating for the moment both parties as being on completely 

, 2797 terms, one not at all under the influence of the other, both 
bargaining and knowing perfectly well what they are about, 8* 
in my opinion, money so paid over cannot legally be elaimed 








back, nor can a mortgagor say to the mortgagee in such a case 
‘though I have paid you that money and agreed that it should 
be received by you as a consideration for the advance you have 
made me, I will strike it out of the mortgage account.’ 


clogging he In this judgment we hear nothing of the necessity of adhering 
— sk to the old rule of equity against clogging the right of redemp- 
eecht tion, or of the importance of preserving the ‘simplicity of the 


mortgage contract, in face of the power of the mortgagee over 
the mortgagor ; though there are observations to that effect in a 
judgment delivered shortly before by the same learned judge 
The remark of Lord Bowen that obiter dicta are like the prover- 
= = | EA bial chickens of destiny will probably occur to many of you. | 
ee oe Before concluding the subject, I must invite your attention 
Se: Northampton. to the recent case of Salt v. Marquess -of Northampton® whieh ` — 









of what is known as the protective jurisdiction of courts of equi 
The trustees of an insurance society made an advance on 


entitled i in the ant of his surviving his father. As aan? of le | 
transaction, the trustees insured the life of the mortgagor agan E: 
the life of his father in the company of which they were the t 

and the premiums were paid by them till the death of the mort- 
gagor, who executed a bond ders which he — Ee rsion w 


+ (1889) 41 Ch. D., 143, 144, i Morris, La R, 8 Chs, 4 0 
2 (1888) James v. Kerr, 40 Ch. D., 449; e Selfe, 11 W. R. (Eog.}, 1 
cf. (1863) Craft v. Graham, 2 D. J. & S., 
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the principal of the money borrowed by him as well as the premiums, Sate v. — 
together with interest on both. There was an agreement in writ- — humptotte 
ing which contained special clauses providing to whom the policy 
should belong in certain specified contingencies. It declared that, 
in the event of the mortgagor paying the whole sam due before 
the death of his father, the trustees should assign the policy 
the mortgagor, but if the mortgagor predeceased his father with- 
out paying the monies secured by the charge, the policy should e 
belong absolutely to the trustees. 
The mortgagor died in the lifetime of his father and never 

paidanythivg. The policy was for a larger amount than that which 
was due to the mortgagees on their mortgage, and a dispute arose 
between the mortgagees and the representatives of the mortgagor 
as to the right tothe surplus. It was held that the money belonged 
to the representatives of the mortgagor in accordance with the equi- 
table doctrine against fettering the right of redemption, a doctrine 
almost as old as the equitable jurisdiction of Chancery over The ve af 
mortgages. The House of Lords were of opinion that | the House of 
agreement between the parties was that the policy should be the 
Kr of the mortgagor, subject to the charge created by 

m not that it should | be effected merely for the . protection 


> AEs 


of the trustees, sub bject to an option i for the_ m ortga, or to make 











itis is true, dissented from this: view, oe at he did s0; not — he 
questioned the soundnéss of the equitable doctrine about bye- 
agreements, but because he thought the policy never belonged to 
the debtor, and there could be no question, therefore, óf relieving 
the mortgagor from the terms of his agreement. ` 

The jadgment of the House of Lords thus gave the mort- Observations 
gagor’s estate a large sum of money for which the mortgagor had ment of tho 
paid nothing, a very strange result we must admit of what is called Lords. 
_ an eqnitable rule. The doctrine, however, has now received a sort 

; Eege Ce bighest court in England. Indeed, — 
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and the policy was outside the security altogether, and w 
left untouched by the equitable rule, ‘once a mortgage, nt * 
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Lt will not probably be out of place here to cite some observa- 


tions of Lord Bramwell, who neither loved equity nor its ways- 


“ Equity,” says the learned Lord, “allows itself to be circum- 
vented when it interferes with people’s bargains. What Lord 
Compton has been charged is about 10 per cent. on the sam bor- 
rowed with compound interest. I suppose at his death the sum 
due from him was about £20,000. If he had agreed to pay the 
» £10,000 and 10 per cent. interest, and there had been no agree 
“ment to insure, the appellants would have laid out half the annual 
amount for insurance, and on his death kept the sums insured. 
Can they be considered to have done that or its equivalent ? The 
resulting figures would have been the same. I think not. The 
rules of equity may be evaded, but must not be infringed.” 

It seems,” adds his Lordship, “ that a borrower was such a 
favourite with Courts of Equity that they would let him break his 
contract, and perhaps by disabling him from binding himself, dis 
able him from contracting on the most advantageous terms to 
himself.” For the learned counsel for the appellant said there 
were ways in which this extraordinary doctrine could be evaded. 

Salt v. Marquess of Northampton certainly furnished an 
admirable text for Lord Bramwell to denounce the ‘ medieval 
superstition of moulding people’s contracts for them. 

The rule laid down in this case has also been criticised by Sir 
Frederick Pollock, who says that it involves the form of fallacy 
known as the argument in a circle. *The borrower,” says the learn- 
ed reviewer, “covenanting to pay the premiums (though they were 
advanced asa matter of book-keeping by the office) showed that the 
policy was his property; therefore it was part of the security: 
aygal, as Touchstone would say, the agreement that it should belong 
to the office was a bye-agreement clogging the equity of redemp- 
tion, and as such void. But what if the borrower paying the 
premiums only raised a presumption of the policy being his? 
Then this presumption was rebutted by the express agreement, 














mortgage.’ * 


+ (1892) A. C. at pp. 20-21. 7L Q. R., pp. 67. 














RIGHTS AND LIABILITIES OF MORTGAGORS. 279 


As a corollary to the rule we are now discussing, the mort- Mortgagee not 


gagee is not allowed to charge the mortgagor for his personal charge mort- 
trouble. He is expected to render his services gratuitously, but — — 
as he can employ another man to do the work, the result of this 

kind of protection may be readily imagined. Thus, a mortgagee 

may not charge remuneration for his personal trouble on entering 

into possession, or for receiving the rents and profits, nor can he 

charge commission for managing the mortgaged property : though 
mortgagees of West Indian Estates did not come under this ban. 

Again, if the mortgagee happens to be an auctioneer, he must not 

charge commission on selling the mortgaged property, nor if he 

happens to be a surveyor, any remuneration for surveying it A. 

solicitor, too, laboured under a similar disability, at any rate, where 

there was no express contract, but it has now been removed by the 
legislature.* 

Going back to Jennings v. Ward, the leading case on bye- eden in 
agreements, it is now generally admitted that the proposition laid Ward now’ ad. 
down in it is too wide, though, if properly guarded, it may be, as — aS 
Lindley, M. R., points out, both good law and good sense. A mort- 
gazee may stipulate in our day for any rate of interest he likes. 

Why then may he not take a lower rate and stipulate for a 
collateral advantage ? Of course, if there is fraud or undue 
influence, the bargain would stand on a different footing, but in 
: the absence of any sach element, it would be a fanciful doctrine 

of equity which should refuse to give effect toa contract volun- 
tarily entered into by two business men. There is an idea 
: that an onerous contract entered into by a mortgagor on the 
occasion of the mortgage, must be presumed go be made under 
7 pressare ;° bat this is a mistaken notion, as the learned judges of 

the Court of Appeal point out in a recent case? where the 
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z (1876) Eyre v. Hughes, 2 2 Ch. D 176 ; In re Doody, (1893) 1 Ch., 129; 
) MS ; (1804) Chambers v. Goldwin,9 Ves., (1590) Field v. Hopkins, 44 Ch. D., 524 ; 
: 2A; (1805) Langstafe v. Fenwick, 10 but see the Mortgagee’s Legal Costs 
! —— (1866) Barrett v. Hartley, 2 Act, 1895. 
= 739. s (1705) 2 Vern., 520. 

| e E ee TE aip 6 (1861) In re Edwards Estate, 11 

133. Ir. Ch., 367. 
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mortgagor of an hotel was not allowed to wriggle out of his 

h , | «or 
agreement to buy all his beer from the mortgagee, who was 4 
brewer, during the continuance of the security, which, it should be 
noted, was to subsist for a term of five years. 


Sir F. Pollock’s With reference to this case, Sir Frederick Pollock says that 
observation A e ‘ . e e i 

on Biggsv. the doctrine against clogging the equity of redemption belonged to 
Hoddinott, | 


a time “ when money was scarce, the lending of it in baf hands, the 
rate of interest limited by laws which were constantly evaded, and 
borrowing facilities very different from the open market of to-day; 
and the consequence was that the lender, when the borrower did 
find him, took advantage of the situation to drive a hard hargain. 
Then equity, as the dea ex machina, descended to the rescue and 
declared he should have merely ‘justice’ and his bond, that is, prim 
cipal, interest, and costs. The whirlgig of time brings about 
strange revenges. Now it is the mortgagor who is become the 
quasi-oppressor, trying to defeat the just rights of the mortgagee 
- and to back out of an honest bargain on the strength of this time 
honoured doctrine of clogging.’ Equity is however quite upete 
date, and the Court of Appeal which administers it had no intention 
of allowing its own relief to be thus wrested to the frustration of a 
just and reasonable bargain, because the bargain contained a colla- 
teral term for the mortgagor taking his beer from the mortgagee 
Whatever disabilities the mortgagor may have laboured under m 
medieval England, he is in these days usually a grown ap man, with 
a very clear vision of his own interest, and quite able to take care 
of himself, even without the solicitor who is generally found at his 
elbow. Itis doing no service now to mortgagors, rather the reverse, 
to set aside their contracts, unless they are unconscionabie, because 
the risk run by the mortgagee only issues in harder terms for the 
mortgagor. Bills of sale are every day illustration of the fact." 
The Court of Appeal is now, happily, engaged in ringing the knell 
; of many of these fanciful doctrines of equity. They grew up 
d together with the usury laws, and in death should not be divided. 











Who cai { think I have said enough to justify tbo remark with which 
x leave the point T started that the in 
able obscurity. | 5 . Ee m 


3 Biggs V. Hoddinott (1898), 2 Ch, 715 L. Q.R, p2 = 
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— It may, however, be safe to state that most 
eases which relate to the hampering of the equity of redemption 
were decided before the repeal of the usury laws, and that in the 
more modern cases the court has generally proceeded upon some 
independent ground of equity arising out of the relation between 
the parties.' 

Bat OR old rule against collateral advantages is not quite dead. 
The judgments, to which I have called your attention, have scotched, 
but have not killed a doctrine which has its roots deep down 
in the repulsion which many of us still feel to the lessons of 
what Carlyle calls the “dismal science.” Sir Frederick Pollock, | ? 
imdeed, speaks of Kay, J., digging the grave of bye-agreements, but 
I fear, like so many other things in the English law, such agree- 
ments, though doomed to death, are yet fatel not to die? The 
trath is, the theories of political economy are still held, as a rule, 
only im a state of solution in the law, and though they are gradu- 
ally erystallising themselves, the process of precipitation is often 
interrapted and is always painfully slow. 

Before dismissing this subject, | would draw your attention Ey 
to an article in the Law Quarterly Review, in which the present ~ mr 
state of the English law is thus summed ed up :— 

“Since the repeal of the usury laws, there are on one side of 
the line in favour of freedom of contract between mortgagor and 
mortgagee, the judgments of Kindersley, V.C., in Potter v. Ed- 
wards (26 L. J., N. S, 468), of Stuart, V.U., in Barrett v. Hartley 
(2 Eq, 789), of Hall, V. C., in Clarkson v. Henderson (14 Ch. D., : 
848), and of Kay, J., in Mainland v. Upjohn (41 Ch. D., 126), and — 
the remarks of Lord Bramwell in the Marquess of Northampton v. — 
Salt (1892), A. C., 1, and on the other side of the line, the decisions SE. 
_ of Lord Romilly, M. R., in Broad v. Selje [11 W. R. (Eng.), 1036], ~ KS 
+f Kay, A. in James v. Kerr (40 Ch. D., 449), and of all the Courts = — č 
| re of Northampton v. Salt [45 Ch. D., 190 (1892), A. —— 
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any advantage beyond the principal and interest, they will — 
feffect their object, you may depend upon it, by charging am 
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on the debtor other than those characteristic of, and essential to, 
the contract of mortgage. 

* Lord Davey, in his argument for the mortgagee in Mainland 

. Upjohn (41 Ch. D., 126), pointed out with great force that in the 
more modern cases in which the ancient doctrine against clogging 
the equity of redemption with any bye-agreement had been applied 
there had been ‘some independent and distinct ground of equity 
arising out of the relation of the parties:’ thus in Broad v. Sef 
[11 W. R. (Eng.) 1036], the mortgagees were auctioneers, in Bar- 
rett v. Hartley (2 Eq., 789), the mortgagee was in possession, and 
there was evidence of pressure on the mortgagor, and in Cowdry 

. Day (1 Gift., 316), Eyre ve Hughes (2 Ch. D., 148), James v. Kerr 
tas Ch. D., 449), and Field v. Hopkins (44 Ch. D., 524),! the mort- 
gagee was the solicitor who had prepared the mortgage-deed. It 
must be admitted that no such circumstance was present in the 
Marquess of Northampton v. Salt [45 Ch. D.. 190 (1892), A. ©., 1}, 
and the remarks of Cotton and Lindley, L., JJ., are a strong 
authority that the old doctrine is still in full force.”* 

In this country the application of the rule that the equity of 
redemption must not be clogged by any bye-agreement would not, 
perhaps, be open to the same criticism as in England, where 
the mortgagee Is no longer treated as an op pressive usurer 
to be held down at every turn by Parliament with its usury laws 
and the Chancellor with the King’s conscience in his hand“ 
But the law allows the same liberty to borrow on any terms 
he pleases to the ignorant and impecunious Indian peasant, who 
takes an advance on his ancestral holding, as to the English 


landlord, who wishes to borrow money on the security of his ~ 


estate ; and I do not see how, in the absence of undue influ 
fraud or 
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pressure, 
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aeir contracts. There is no legal limit to the rate of inte 
country, and 1f mortgagees are told that they cannot “tpl ate 


* Seealso Eyre v. Wynn Mackenzie, 2 L. Q. R., Vol. XI, at p- 152 
(1894) 1 Ch., 218 ; (1890) In ze Waillis, s LO. R., Vol. 14, p. 33. 
25 Q. B. D., 176. ý | 
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excessive rate of interest, and in such case the last state of the 
mortgagor would be worse than the first. The truth is the exercise 
of a paternal jurisdiction is an anomaly in a system which permits 


— 
every y adult _person who 18s -not.a lunatic to ruin or to walk a fool 
of himself and can end only in much straining at gnats and 





swallowing of camels. 

ab ‘forgot to state that mortgages to building societies stand on 
a peculiar footing ; for the mortgage contract cannot be separated 
from the membership contract, the two things being inextricably 
intertwined. A member of a building society will therefore be 
bound by any rules which may be made from time to time if they 
are not inconsistent with his contract or with the constitution of 
the society ; though such alterations may not only vary the sum 
he has to pay but also his obligations in other respects.* 

I have already said that the rule directed against any attempt Tt y. 


to fetter the equity of redemption applies only to agreements made eg zm Si 
a o 


at the time of the mortgage, as it is presumed that the debtor is mortgage 
; g void. 
then completely at the mercy of the creditor, who, unless restrained 
by the law, might impose his own terms, however exorbitant. But 
the parties are at liberty to contract with one another, in any man- 
ner they please, after the execution of the mortgage, although such 
transactions are not, on other grounds, viewed with favour by 
courts of justice. The distinction, however, between transactions Distinction 
at the time of the mortgage and those subsequent to the mortgage pp dona 
though extremely important, is not always borne in mind. And I pr les 
have heard it seriously argued that a mortgagee may not buy the the mortgage. 
equity of redemption from the mortgagor and that, except by the 


process of foreclosure, he cannot become the absolute owner of the 


‘Pledge. Lag however, is not the real meaning of — — 


-piorammatice formul 
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are imperfectly apprehended, the result is sure to be imperfect 
interpretation and reckless application.' 


To return from this digression. 
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ever will? 


allateral advantage 
sarties from dealing with the equity of redemp 





er the making of the mortg 


Though a mortsa 
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ce. Speaking of the rule 


hat a trustee cannot purchase from a cestui que trust, Lord St. 
nards said, “the rule has never been applied to a purchase 
y mortgagee from the mortgagor, and it is to be hoped that it 
A release by a mortgagor of the equity of redemp- 


tion merely in consideration of the mortgage-debt or a conveyance 


after default made for the purpose of saving the expense of fore- 


closure, can, therefore, be impeached only 
fraud which must be affirmatively established by the mortgagor. 


on the ground of 


But in Subrao Mangeshaya v. Munjapa,* it was held that 
a permanent lease granted by the mortgagor to the mortgage 


after the mortgage, 
Chief Justice Sargent said : 
of this nature between 
very broadly by 
at p. 28, 


mortgagor 
Lord Redesdale in Jiickes v. 
in the following terms :— No agreement between 


was not binding upon the mortgagor. 
“The general rule as to agreements 


mortgagee is stated 
Cooke, 4 Dow, 


and 


mortgagor and mortgagee for a beneficial interest out of the 


mortgaged premises (such as a lease) where the mortgage continues 
ought to stand, if impeached within reasonable time, from the 
great advantage which the mortgagee has over the other party in 


such a transaction.’ 


In Webb v. Ltooke (2 Sch. & Lef., 661) a 


lease for nine hundred and ninety-nine years was disallowed as 





1 Cf. (1863) Kaeeenath v. Bheekaree,W. 
R., F. B., 79 : 2 Hay, 256 ; (1524) Hidyat 
v. Prem, 3 Sel. Rep., 334; (1869) Ranu 
v. Ramabai, 6 Bom. H. C., a. c. j., 


-265; (1886) Fistnu v. Kasinath, 11 Bom., 


174 ; Anagi v. Dhundhud, Bom. P. J., 
(1874) 133; (1569) Rajcoomar v. Ram- 


_suhaye, 11 W. R., 151; (1844) Dħunnoo 


v. Boorhan, 7 S. D., 181; (1867) Goor- 
` dyal v. Hunskoonwer, 2 Agra H. faa 


SCH v. Utter, S. D. — 
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(llth Ed.), p. 888; Doorga v. Burda, ` 


Rushbrook v. Lawrence, 8 Eq 
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S. D., (1856), 948. — 
3 (18856) Vishnu v. Kashinath, 11 Bom.» = 3 
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& G., 10 ; (1882) Melbourne Banking, fe, 
v. Brougham, 7 App. Cas., 307; ; Stonfz¥, ` 
Rouse, (Ala.)4 So. Rep., 170; (183i) Orr 
e, Duffy, 5 Bli. N. S., 620; di Sp nis Sg : 
11887) Ford v. Allen, 3 Eq., 46 
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diminishing the value of the equity of redemption. A mulgini or 
permanent lease would certainly have that effect, and the circum- 
stance thata portion of the mortgaged lands had been permanently 
“Tet to the mortgagee when the mortgage was passed, cannot 
“preclude the application of the rule to that portion, as one entire 
rent of sixty-eight rupees was reserved by the lease in question on 





the whole premises.” 
L am, however, bound to point ont that in Zeie v. Cooke! Subrao v- 
á Maja 


Lord Eldon was of a different opinion from Lord Redesdale Observations: 
and thought that a lease by the mortgagor should not be TT rage 
aside merely because the transaction was of an improvident 

character. No reference is, however, made in the judgment of the 

Bombay High Court to the remarks of the Lord Chancellor which 

go to show that the rule laid down by Lord Redesdale is rather 

too broad, unless it is confined to leases obtained by fraud or those 

which virtually amount to a parting with the inheritance at a rent 

not higher than that reserved under a common occupation lease. 

It must also be remembered that an English mortgagee may 


harass the mortgagor in various ways which are not allowed in 





this country. There is thus very little similarity between the ? 
Indian mortgagee and the beggar in Gil Blas to whom Lord 
Redesdale alludes in Webb v. Rooke. 

[ told you that the mortgagor is entit | Lu r Mortgage 
the debt is due and before the mortgage is foreclosed 
-deem the 
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1e mortgagee tor 
















lue, the mortgage must remain as a — 
~ for the money advanced, and it is not competent to either of 
__ the parties to distarb that relation. But if the mortgage 
himself disturbs that relation as, for instance, by entering in 
_ possession, the mortgagor can claim the right to pay him off at once 
= Such entry into possession being in effect a demand for payment. 
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For the same reason although in England, where the 
not paid on the appointed day, the mortgagee is entitled — 
months’ notice or six months’ interest, he cannot insist upon it 
if he has himself demanded payment of the debt or taken any 
steps to compel it." And the mortgagee who has given notice 
requiring payment cannot withdraw it without the consent of the —_ 
mortgagor.” 

I may here notice that a proviso restraining the mort- 
gagor from redeeming for a fixed term will be enforced, though, 
there may be an onerous covenant in the deed, if it stands by 














itself and is distinct from the covenant not to eall in the money; 
tis scarcely necessary to remark that a mortonge y 


able on demand or at or before a certain „day Ma be aiai 
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at + tins. 
t seems to have been held by the Agra Sudder Dewant 


Adalut that the infringment of any of the conditions in a deed 
of mortgage showing bad faith on the part of the mortgagee 
would accelerate the right of redemption ; but this is very doubt- : 
ful law.* : 

There are some reported cases to the effect that when a day 
is fixed for the payment of the debt secured by a mortgage, and ` 











nothing more appears, the presumption is that the day is fixed for 2 
the convenience of the debtor, and that the mortgagor may, if he — 
likes, pay the debt at an earlier date. These cases, however, are — 
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307. Cf. (1882) Tesrvan v. Smith, 20 Kanara v. Govindan, 5 Mad., 310; b 
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s Laljoo v. Gungoo, S. D. (N.-W. 
P.), of 1850, 113, where the terms of the 
-deed were ambiguous and were con- 
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—— to. the contrary, the right ee and the 
ATS LO eXICnsINs l 16 1 rans 

; though an exception to this rule hns been 

introduced by the —— Agriculturists Relief Act.' 

It must not, however, be thought that every mortgage may be Every  mort- 
redeemed by an immediate payment in money. Where a mort- est 
gage is made to secure a periodically recurring obligation for mentinmoney. 
an uncertain term or to indemnify against contingent charges, as 
for instance, an annuity or an indemnity to a lessor against the 
breach of the covenants in a lease, the mortgage cannot be redeemed 
by an immediate payment in money, as a security can only be re- 
deemed, where the party who seeks to redeem is able todo the thing 
which is intended to be secured. If the thing secured is the pay- 
ment of a contingent or an annual or a monthly sum during an 
uncertain period, it is obviously impossible for the party who 
has given the security to redeem it by the present payment of a 
definite sam.? It would also seem that a mortgage given as security 
for a loan and future advances to be made on the fulfilment of 
certain conditions cannot be redeemed merely by payment of the 
loan actually advanced so long as the liability to make future 
advances is outstanding.* 


It is searcely a. to remark that the right of redemp- 


tion is dest a decree fax forcclosure.or a sale 
et the property., ee — — 
property is sold by the Origa gee under i gali 
whether in this case the right of pe: cer me is gn o È 
ed by the act of the parties or by an order of the court in the 
words of section 60 of the Transfer of Property Act is a question 
EE e enable to give a any opinion. 
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worded, and the High Court of Madras has held that the redemp- =a 
tion of a mortgage in which the mortgagee is authorized to pay e 
himself the mortgage-money from the rents and profits can only 
be worked ont by the actual receipt of sach rents and profits and | 
cannot be effected by a pay ment made by the mortgagor himself. 
DEV Cl ML LSA. Seeks tO TCUCEI] 1e m) st make a prog 

of the mortgage-debt. The general rule, if no — 
place is appointed for the purpose of payment, is that the debtor 
must seek out his creditor. But a personal tender will be dis- 





pensed with, when the mortgagee shows a determination to avoid 
it. It the tender cannot be made. because the person to whom it 
should be made is either unknown or cannot be found within the 





district, th wy may be depositec (‘our 
of the Transfer of Property Act. But the debtor is not bound 
to 









make any +h deposit, though if a tender is refused, the 
mortgagor must not use the money, for, if he does so, he will 
render himself liable to pay eer The tender must be made 
toa person duly authorized to receive payment. Where, there- 
fores the debt has been assigned, the tender must be made to the 
assignee, if the debtor has notice of the assignment. But it he 
has no such notice, the tender may be made to the original mort- 
gagee. It is perhaps not necessary under the Transfer of Property 
Act to give notice of the assignment of a mortgage, but by net 
giving notice to the mortgagor, you expose yourself to the risk 
that the mortgagor may pay the debt to the mortgagee ; and mere | 
negligence in not requiring the instrument creating the debt to be- S 
delivered up will not entitle the assignee to treat the — a — 
ineffectual for the purpose of discharging the mortgage | 

The English law of tender was at one time full of snares for 
the unguided layman, but the crudities of the old common law, ` 
which made it so very difficult for a debtor, who had not a lawyer = 
at his elbow, to make a valid tender, have now been replaced by = 
more rational rules, and it is interesting to notice the way . — 
1 (1892) Tirugnana v. Nallathambi,2 ` (1880) In re Lord Southampton? 
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which the change has been effected. The old cases, we find, insist- 
ed rigorously on the actual production of the money for the 
quaint reason that. though the creditor might at first refuse, the 
sight of the money might tempt him to take it. But it is no longer Ex parte 
necessary to place any such temptation in the creditors way or 
even to shake the money in a bag or pocket so that "he may hear 
the money jingle’:' for, if the creditor by his conduct dispenses 
with the production of the money, he cannot afterwards object Basar v. 
that there was no valid tender. But a mere offer to pay by letter — 
cannot be treated as a good tender.” For a similar reason, we do 
not now hear of the venerable rule that a tender will be bad, if 
the eteditor is reqnired to give change, because the tender under —— 
D ‘rmone. 

such circumstances is treated as good if no objection on that 
account is specifically taken by the creditor at the time ; and that 
is very seldom done.” In this way the old technical rules have 
been rendered! harmless in our day. As remarked by Sir Frederick 
Pollock, the merits of those who administer the English law do 
mach to hide its real defects. The excellence of the workmen 
prevents us from seeing the badness of the tools with which they 
are obliged to work.* 

A tender, however, must not be conditional, but a conditional — 
tender should not be confounded with a tender made merely ander conditional 


protest. By a conditional tender is meant a tender made on such "4°" en 


terms that the creditor cannot accept it without acknowledging that rr 
he has been paid in full. Bat a tender under protest where the 
debtor does not seek to-impose any condition, but merely reserves 

all his rights, is not one which the creditor can refuse. A con- 
ditional tender is, therefore, bad in law, but not so a tender under 

a mere protest.” Such a tender imposes no conditions and its ne 
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acceptance cannot hurt the creditor. He has only to say “ Liike 
the money, protest as much as you please.” Neither party makes 
any admission ; whereas, if the debtor were not allowed to make 
any protest, his silence might give rise to the presumption that 
the claim was a just one. The debtor might thus be seriously 


compromised if he paid the money without a single word of 





protest. The object of a tender, you should remember, 1s not’ 


necessarily to put an end to all dispute, although it frequently 


has that effect. Its main object is to throw upon the other Kr. 


the risk of protracting the controversy. 

It seems that the tender of a part of a debt ts not open to 
objection, simply because the debtor says, “ I pay this as the Whole 
that is due” for the person who makes a tender has a right to 
exclude presumptions against himself. But if he requires the 
other party to accept the money as all that is due, the tender will 
be treated as conditional! In England, if the language used is 
ambiguous, the question is left to the jury. “Some cases are 
clear, others not, and the judge is not bound to take the decision 
on himself as a matter of law.” * 

It is, however, difficult to bring these cases into line with 
other cases which say that a tender of a part of an entire debt 
is not such a tender as the creditor is bound to accept. * 

Mr. Justice Telang suggests * that the true rule deducible 
from the authorities is that the debtor, when he tenders a part 
of the debt, must take care not to admit that he is tendermg only 
a part, as such frankness would defeat the eftect of his tender.’ 
This may reconcile the cases with one another; but does it 
reconcile the law with common sense which Maule, J., thought, 
not very long ago, had not altogether deserted Westminster Hall. ` 


— — — — — e 
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~ It should be noticed that a tender will not be conditional 
Wé because it is accompanied by a request to the creditor 
to do Something which he is bound to do by the law.’ But it 
will.be otherwise if the debtor refuses to pay unless a stamped 
receipt is given to him, though under the Stamp Act the ereditor 
t bound to give such a receipt on payment of the money? 
* Tt has been stid that section 38 of the Contract Act lays ¢ 38, Contract 
down a very simple rule on the subject of tender, as it is only — 
neéessary that there should be a genuine and unconditional offer 
“to pa¥ at a proper place, made by a person in a position to pay. 
Bat though we-need not trouble ourselves with old black letter 
learning about foujours prist and uncore prist, there is still 
room and verge enough for considerable ditterence of opinion. 

It seems that where a defence of tender is set up, the money 
must be brought into court.” This is now the general practice in | 
England.* and is derived from the old Common Law rule of e 
pleading that a plea of tender must be accompanied by a profert 
in curiam of the money. Bat if the tender actually amounts 
to a payment, it need not be followed by a deposit in court.’ 

Coming now to the special case of mortgagor and mortgagee, Who ean make 

I should mention that any person who is interested i in redeeming pierre 
the mortgage may make a valid tender of the mortgage-debt. 
Thus, a person who has only a partial interest in the equity of 
redemption may tender the mortgage-debt and the mortgagee | 
would be bound to accept 27 He is, however, not bound 
_ bt accept a tender from a mere stranger to the estate, and SC 
_ ven if he does accept it, he is not bound to convey the estate Sé 
= absolutely to GE The —— has a right to insist that a 
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he shall be paid off only by the right person ; though he runs s 
certain amount of risk if he refuses to accept payment from a 
person who is afterwards able to establish that he had such ap 
interest in the estate as gave him a right to redeem.! 

It is searcely necessary to add that a judgment recovered 
by the mortgagee does not dispense with the necessity for pay- 
ment or tender of the debt by the mortgagor.® 

e [I should here state that, in the case of a mortgage m 
English law, a tender properly made and improperly rejected is 
not equivalent to payment. In this respect a mortgage of land 
differs from a pledge of chattels. The general property in the 

Tender in case CASE of a pledge of goods remains in the pledgor, the pledgee 
of pledge of 
— — having only a special property, which is determined, if a pro- 
per tender is made and refused. The pledgee then becomes 
a wrong-doer ; but this is not the case with a mortgagee of 
land. In the absence of consent by the mortgagee, the mort- 
Tender in ease Gage can only be redeemed by actual payment of the amonnt 
oe % secured. It is true, it is the duty of a mortgagee on proper 
notice, or without notice in a case where no notice is required, 
to accept a proper tender ; and if he rejects it, he must reject it at 
his own risk, and in an action for redemption the court may not 
only refuse to give him his costs, bat may even order him to pay 
the costs of the mortgagor. Besides, a proper tender will stop 


After proper 

ng ET ete running of interest, if the mortgagor keeps the money ready 
to pay over to the mortgagee. But a refusal to accept a proper 

Action for ~ tender cannot give rise to an action fora breech of contract: the 

EEN, only remedy is by way of an action for redemption.* The law was 


thus laid down recently by the Privy Council. Their Lordships 
judgment is, however, based partly on the distinction between 


the functions of a court of equity and a court of law before they 


were amalgamated, and partly on the fact that A8 Ga 
conditional estate at law, and it is, therefore, doubtful whether the ` 
ruie would apply to a morigage in this country where fi: 
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Before quitting the subject, I ought to point out that the Obligations 


obligations between mortgagor and mortgagee are mutual. The 
mortgagor is, no doubt, bound to pay the mortgage-debt, bnt as 
soon as he does so, there arises in the mortgagee the obligation to 
give back the property to the mortgagor. Itis a logical deduc- 
tion from this rule, that a mortgagor who has entirely parted with 
the equity of redemption, nevertheless, acquires upon being sued 
hy the mortgagee, a new right to redeem which will override any 
interest created by the assignee, who cannot deal with the property 
so as to impose an additional burden on the mortgagor. This is 


illustrated in the recent case of Kinnaird v. Trollope.’ There the 


mortgagor having sold the equity of redemption, the assignee 
created a further charge on it in favour of the mortgagee and 
afterwards became insolvent. The property having depreciated in 
value, the mortgagee brought an action against the mortgagor on 
his covenant. lt was held that the plaintiff was entitled to judg- 
ment only on the terms that he reconveyed the property to the 
mortgagor, subject to such equity of redemption as might be 
subsisting in any otker person. It should be noticed that the 
right which I am now discussing cannot be actively asserted, and 
is in this respect unlike the ordinary right to redeem which is 
possessed by every mortgagor.” 

Speaking of assignees of the equity of redemption, I am 
reminded that the covenant to pay, in a mortgage, does not run 
with the land, and even an agreement with the mortgagor to pay 
the mortgage-debt without any communication with the mortgagee 
will not make the purchaser personally liable.’ But the assignee 
of the equity of redemption is bound to indemnify the mortgagor 
against the mortgage-debt.* 

In a Bombay case where a person had promised the mortgagor 
that he would redeem the mortgage, it was held that, as the 








* (1338) 39 Ch. D., 636. Ves., 534; (1802) Waring v. Ward, 
* (1865) Walker v. Jones, L. R.,1 P. 7 Ves., 332, 337; In re Errington (1894) 
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Beav., 349 ;28 Beav., 341. 7 Ves., 332, 337. See sec. 55, sub-y 


(1795) Woods v. Huntingford, 3 sec. 4, cl. (d) of the Transfer of Pro- 
Vem, 123, 132; (1899) Butler v. Butler,5 perty Act. | 
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promise was not made to the mortgagee, he could not avail 
himself of it.! 


Who cau I propose to treat in the next place of the 
redeem. 











not the mortgagor himselt 


on | 
interested in the morteaged | roper 
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he right may therefore be claimed not aniy Se the heir or devisee 





of the mortgagor, but also by a transferee of the equity of redemp- 
tion, either in the whole or in a part of the estate. 


ee It would not, perhaps, be an irrelevant digression to point ont 

against : ES $ - 
* the tion that mortgage-deeds in India frequently contain covenants agains e 
ve the : | 


mortgagor. alienation by the mortgagor, and at one time full effect used to be 


Itis. however, now-settled lays jade 


agreement restrictive of alienat ersonal liability 
In the Civil law. 


however, a stipulation by the mortgagor that he would not 


given to such covenants.” 
















as between the mortgagor and 


— alienate operated as an effectual restraint on the right to transfer 
the equity of redemption. “Generally, a contract not to alienate $ 
particular thing,” says Burge, “affects not the thing itself, bat 
merely the person contracting, soas to subject him to an action for 
a breach of his contract. The stipulation added to the contract cam 

_ have no greater efficacy than the contract or principal to whieh it 

* was accessory. It is not so with the contract against alienation SC 
by the mortgagor, for the mortgage gives a right in the property, 
ee and this contract following the nature of its principal, affects the 

; property, and, therefore, renders the alienation of it void.” * 


E 










It may, therefore still, be a question in cases in which the pro- 
E? cedure is not regulated by the Transfer of Property Act, whetht 
— a purchaser who buys with notice of the mortgagor's cos nant 
S would not be bound by a decree for foreclosure made in his abse 
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To return. In the case of Tarn v. Turner. where the right of — right 
a lessee to redeem was in question, Kekewich, J., said: "Ir has ieee sr. 
always been held since the doctrine of redemption has been worked 
out in courts of equity, that any person who is entitled to an 
interest carved out of the fee simple is entitled to come in and 
redeem, subject, of course, to any other equities paramount which 
affect the estate, only coming in in his proper place and being 
necessarily subject to those who are prior to him. Well, now, I 
am told that that does not affect a grant or demise for years : that 
although if the mortgagor were to grant an estate in fee, or for 
» life. or to make a provision for a jointure for his wife, or to 
provide for her by will a rent charge in the nature of dower, to 
eharge portions or otherwise carve an interest out of his estate in 
that way, although each of those persons would be entitled to 
redeem, yet, if le demises for ninety-nine years or for twenty- 
one years, a tenant for years is not entitled to redeem. It strikes 
me that is contradictory of the whole principle on which the doc- 
trine of equity of redemption depends. The answer is that there 


is no authority on the point, that this law of redemption has now 

) been well settled for a great many years, and that in no text-book 
can you find any recognition of the right of a tenant for years to 
redeem : that in Seton on Decrees (4th Ed., p. 1051), to which 

Mr. Deane bas referred me, where you have a whole page enumer- 

ating the persons who are entitled to redeem, with references to 

the authorities relating to the particular cases, you find nothing 
} referring to a tenant for years. That may be so. I find, however, 
on this very page this statement: ‘As a general rule, the 
mortgagor and all persons having any interest in the equity of 
redemption may redeem, as in the following instances ;* and 

then the first instance given ix ‘assignees of the mortgagor.” 

E — demise as well as in any other 
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Any person in- In brief, any interest carved out of the equity of redemption 


terested m: 





redecm. would entitle a person to redeem, or to use the language of Sir 
George Jessel in his « ent 1 carce V. Morris) am n 
reorge J el in his argum nt in Pear ev lorris, any perso 
A who- is. entitled. to any znterest. in any part of the land may 
€ Cetera.” Ee — KÉ Eat sch e D . ` : 
redeem. 
Particular in- So that even a person who bas only.an. easement inthe land 


stances where 


hion MAY redeem a mortgage upon _it.? It seems that in England a 
— — — a — <= e r ’ - 

ru person who has entered intoa binding agreement to buy or to take 

a lease of the mortgaged property or any part of it will be allowed 


to redeem 2 It is, however, doubtful whether any such right will 


be recognised in India in face of the last clause of section 04 fe 


the Transfer of Property Act. But the interest which entitlesa 
erson to redeem must be derived directly or indirectly from 
he mortgagor since the making of the mortgage. In other words, 
u person may redeem only if he is affected by the mortgage ; if be 
is not affected by it, there is no oceasion for his redeeming and be 
is not permitted todo so. The case of a grantee claiming under a 
voluntary conveyance is no real exception to this rule, for he takes 
Persons having subject to the rights of a subsequent mortgage for value* Again 


interest in or ` , ho 
charge upon & person cannot, as a rule, claim a right to redeem a mortgage w 


Ee, vr: reg has no interest in or charge upon the mortgaged property. A mere 
right of maintenance, for instance, from a particular property, in 
the absence of a contract or of a formal decree creating a charge 

Surety may upon it, cannot give a right of redemption.’ But the right to redeem 

oe may be claimed by a person who is liable to pay either the whole 

or a part of the mortgage-debt. Thus, a surety will be entitled to 
redeem by virtue of his right to avail himself of the creditor's 


Gpo a wë KZ à 
securities.® 
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is made out.' The Transfer of Property Act in section 91 provides 

that :— l 
Besides the mortgagor, any of the following persons may Who ean re- 

redeem, or institute a suit for redemption of, the mortgaged — 

property — Property Act. 

(a) any person (other than the mortgagee of the interest 
sought to be redeemed) having any interest in, or 
charge upon the property ; 

(b) any person having any interest in, or charge upon, the 
right to redeem the property ; 

> (c) any surety for the payment of the mortgage-debt or any ) 
irt thereof ; 

(d) the g@ardian of the property of a minor mortgagor on 
behalf of such minor : 

(e) the committee or other legal curator of a lunatie or idiot 
mortgagor on behalf of such lunatic or idiot ; 

(7) the jadgment-creditor’ of the mortgagor, when he has 
obtained execution by attachment of the mortgagor’s 
interest in the property > 

Gol a creditor of the mortgagor who has, in a suit for the 
administration of his estate, obtained a decree for sale 








of the mortgaged property. 
I am bound to say that the classification in the Transfer of 
Property Act, which seems to be based on a well-known text-book 
on Mortgage, is open to serious objection, but this is not the proper 
place to deal with the inartistic drattsmanship which is reveal 
- ious sections of the It would be more to our present pur- 
— — person to whom the right of redemp- 
tion has been expressly reserved may also redeem the mortgage.® 
In England mortgage-leeds not unfrequently operate as a 
fresh settlement of the mortgaged property. Such transactions, e 
however, are almost, if not altogether, unknown in this country, —— 
and I will merely note in passing that a mortgage being only a eg 
eeh © Preeampion aginst any intention to 
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alter the previous rigbts of the mortgagor. In a recent case 
their Lordships of the Privy Council refused to lay down any 
general rule on the subject, beyond saving that the question m 
such cases is whether the transaction was a mere mortgage or a 
combination of a mortgage and a new settlement, and that the m- 
tention of the parties must be collected from the whole instrament, 


construed according to the ordinary rules of interpretation." 


[ will now deal with the order in w hic h the right to redeem Ls 


wemmer — — 


—— — 
allow ed when it is Gen by several person. aa rule on em 
Sa — 


— — — "Gr 


the order in SS res Ae their oe inthe — of 


eso oo ee" 


redemption. whether in the same sor indifferent properties 
Where, therefore: there are several successive mortgages, a later 
mortgngee has the first right to redeem the incumbranees Wa 
Is immediately prior to him. Thus, a second mortgagee is entitled 
to redeem oore” the third : for, though, every person who di 
behind the first mortgagee is entitled to redeem, the mortgagee 
Wo is next to him occupies the position of the mortgagor as 
between himself and all those who are behind him, and is therefore 
entitled to priority. 


And this brings me to the provisions of sections (4 and 4 


Property Act: of the Transfer of Property Act. Now, it may seem at first sight 
observations z 


thercon. 









* 


Fi 


that section 74 absolutely disables a puisne%mo agee from 


redeeming a prior mortgage, where there are Mes’: 





cumbran- 
cers ; but this cannot possibly be the meaning of the legislature. 
as the right to redeem a prior mortgage is expressly given by the 
next section to all subsequent mortgagees, Mr. Macpherson points 
out that the provisions of section 74, which are based on cerium 


proposals made by the ‘ommissioners, poaa They 


are certainly new, and I will venture to add, TEE 


unless there is some subtle distinction between redeeming Së 






paving off a prior mortgage of which I am not aware : or unless = 


hir 
— = | ` — E — — AOE 


— a — — panas 







ONeit, 2 DeG. & J.. 399, 414. In re variation ; (ISS1) 6 App — 
Byron's Settlements (1891), 3 Ch., 481. 3 Sixth Report of the Law 

3 (1867) Beevor v. Luck, 4 Eq., 537, missioners, ——— 
fs. (IS78) Bradley v. Riches, 39 L. T., ` cited in — ME 


Sr E + na 





biam 
WS emm 4 


(IS88) Plomley v. Felton, 14 App. ` 78; (1880) Mills ©. Jennings nD — 
Cas., GL; see also (ISDS) Heather v. 639, Gar attirmed with an 









= — 





— — 


— 





— 





RIGHTS AND LIABILITIES OF MORTGAGORS. 29% 


there is some occult virtue in the receipt given by the prior mort- 
gagee. We know that in England the existence of a mesne 
incumbrance dues not prevent a puisne mortgagee from requiring a 


transfer of a prior mortgage, though a requisition of a prior 
i 





incumbrancer prevails over one by a subsequent tncumbrancer. 
But in a system in which neither tacking nor consolidation is 
allowed. the right to call for the transfer of a prior security is not 
likely to provoke very keen competition. 

This is also the proper place to point out that, though section 
75 of s Transfer — * Act formulates the. well | Known 
rule, eem up to `: k the very general terms in 
— — are hardly equal to the solution of the many 
questions which are sure to arise under this section. The truth is 
as Sir Henry Maine pointed out long ago, the assumption made. 
| directly or indirectly in every code that its provisions are adequate 
to the determination of every possible problem is not well found- 
! ed, and no attainable skill applied to the composition of a code can 
wholly prevent the extension of law by jadicia’ interpretation.” 
| In this country the lacuns in our codes are always filled 








up with principles derived from English law ; and there is no 
reason to believe that this process will not be followed in dealing 
with the rights of successive mortgagees under section 75 of the 
Transfer of Property Act. 

Now. the Jaxon the subject in England may be stated na ege, 
few gogls In the case of several successive mortgages, the mort- quumeher- 
gagor can redeem the last mortgage made by him without redeeming 
any other. But he cannot redeem an anterior mortgage without 
ako redeeming all who stand between himself and the prior mort- 

gagee, whom he wishes to redeem. one a pnisne moo 
l Ze, however, more nnfavourable ; for though he is — 
lëtze he. cannot de so without 
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own mortgage, it being a settled rule that there can be — — 
adverse redemption unless the mortgagor is before the court! 
In other words, the right of the puisne mortgagee is not an 
absolute right, but only ancillary to his claim to work out his 
remedy against the mortgaged estate.” 
e fox In this country, questions very seldom arise regarding the right = 
esche) to redeem between the tenant for life and the remainderman when 
am the mortgaged property has been placed in settlement, and I will 
only mention that, in such cases, the modern rule is that the tenant — 


for life can claim to redeem before the remainderman.* 
The courts used at one time to compel the tenant for life to 

e pay, on redemption, one-third of the mortgage-money. It is, 
f however, now established that the tenant for life is bound only to 
keep down the interest. It follows as a corollary from this rule that 
A he should have the first option of redeeming ; and the reversioner 
be is not entitled to redeem him against his will. And this principle 

applies to all limited estates. If, therefore, the mortgagee happens 
E to become the owner of a limited estate, he cannot be redeemed 
. without his consent during the continuance of such estate.’ 
Z Mortgage- It is necessary to observe that a ity is aniline 


security in- 
Ai visible, sible, and that no one is entitled to redeem a part of the estate in == 


— — 


on 





A mortgage on payment only of a proportionate amount of the debt; — 
Sg you must either redeem the whole, or * all. Thus, if four — 
KS, brothers, each of w om is entitled to a four are of an estate, = 
Gg mortgage it to a creditor as security fora debt ee by then m. = — + 
er i one of the brothers cannot redeem his share on payment only $ a | 
í a fourth part of the debt. He would, no doubt, have a Wer" 
redeem the whole, but he cannot redeem a part, although H 


| may be no question as to the extent of his share.’ And this rl 
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ES * (1835) Kamsbottom v. Wallis, 5 L. J.,  & S., 458, 462 ; (1830) Ravald v. B — 
` EEN Ch., 92; (1805) Palk v. Clinton, 12 Ves., i Younge, 9. —* 
= Se — 48, 5S ; (1829) Farm-r v. Curties, 2 Sim., * Prout v. Cock (1896), Lg 
72 ev = 468; (IS) Teeran v. Smith, 20 Ch. D., $ (1822) Sudhoo v. Na 
«924s distinguish (1852) Rhodes v. Buck- Rep., 212; (1841) —— 
` Jan, 16 Beav., 212. Sel. Rep., G1; Bu — 


2 Seton, pp. 1603, 16185. D. A., 1869, 482 ; m v. Fu 
— = (1860) Wicks v. Scricens, 1 J.& H., D. (N.-W. GE ig * ai: Oon e 
EE BS (1863) Gleaves v. Paine, 1 D. J. & V. Ei 
AS., 87,96; — el ene Se J. Abdoot A util v. A Lehn eg. t 
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will apply thongh a part of the land may have been sold 
for arréars of reveuue without default on the part of the 


mortgagee.' 

You will, no doubt, find in the books, several cases in which a —— of 
mortgagor has been permitted to bring a suit for possession of his —— 
share only of the mortgaged property, on the allegation that the —— 
whole of the debt secured by the mortgage has been satisfied. 

These cases are treated as exceptions to the rule that a mortgage- Exceptions to 
debt is indivisible, on the ground that there is no longer any debt Stee 2 
due to the mortgagee* But such suits are really suits for redemp- de 
tion and the co-mortgagors should be placed on the record as 

defendants, if they refuse to join in the action; as the mortgagee 


‘might otherwise be harassed by a multiplicity of suits, and, although 


the language used by learned judges in some reported cases is not 
free from ambiguity, I do not think that it was ever intended to 
lay down the broad proposition that one of several mortgagors 
could sne without bringing in his co-mortgagors.* 

Cases in which the interests of the mortgagors appear to be Case of inter- 
distinct and separate on the face of the instrument, are sometimes Zagors being 
supposed to form an exception to the rule that a mortgage-securi- 
ty is indivisible. There is, however, no foundation for the notion 


except some — reported dicta in Mulik Basab v. Dhana 


— — — —ñN — 





— ⸗ e — — — — —— d — 


2 M v. Gunesher Lali, 1 . 
Agra, 36: (1860S) Daihee Prosady. Beharee, 


S. D., (1853), 51S: Sobha v. Girdha- 
ri S. D. (N.-W. P) 1563. 324; (1855) 


Boodhoo v. Kishen, 3 W. R., misc., 41. 
See (1870) Mujeedoonissa v. Dildar, 14 
WR. 216; (1590) Chandika v. Paokar,2 
A. 96; Balambhat +. Sitaram, Bom. 
P. J.. 1883, 312; (1872) Bħugwun v- 
Mahomed, 4 N.-W. P., 161; (1374) Ram 
Balak v. Ramlal, 21 W. R., 423; (1854) 
Hurechur v. Dabes Sahoy, W. R., 1864, 

20; (1354) Ruzssoodssr v. Jhubboo, W. 
















SE —— (1872) Saligram v. Barun 


NM pkada Deez 








+ 47; Karim v. Tora, 


3 Avra, 33; (1885) Fakir Bulsh v. Sadat, 
7 All., 376: (ISH) Gobaordhan v. Sujen, 
16 ALL, 25t ; (1574) Moħun v. J/hunnmnn, 
6 N.-W. P., 216. But see (1565) Mirza 
Ati v. Tara Soondares, 2 W. R., 150; 
Hursook v. Purusram, S. D.(N.-W. P.) 
1862, Vol. I, 152; (1863) Unjoor v. 
Fuzloonnessa, 2 Hay, 155 ; distinguish 
Sheomunoy e, Akbur, S. D. (N.-W. P.) 
1860, 162 ; Seetal v. Kundhya, S. D. (N-- 
W. P.) 1860, 602; Gungaram v. Hur- 
bhuggan, S. D. (N.-W. P.) 1864, Vol. 
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may be so worded that each of the mortgagors may redeem his 


| 

| share on payment of a rateable portion of the mortgage-debt? = 
| But such a clause is seldom, if ever, found in a mortgage-deed, 
and cannot be implied merely trom a recital of the separate | 
shares of the mortgagors in the document. Similarly, if a mortgage 


is made to two persons jointly, the mortgagor cannot redeem 


without discharging the whole debt, although the deed may 
specify the proportions in which the mortgage-money Is owned, ; 
| I e i `> L — ' e e em e ) 
: by the mortgagees.* Section 25 ot the English Conveyancing Act, 
1881. it is true, provides that where the amount secured is expressed — 











mortgagors 


redeemed.’ 








foe 9. a WW. P. (S D- of 1850), 220. 
(1867) 7 W. R, 314. See also Xho- 

man v, Seekishun, N.-W. P. (S. D of 

854), 4B; Sowahir v. Bulan, N.-W. P. 
Dy of 1855), 378. 
= Ber Jee, gen (1880) Rasuaran 
C y erte Kurr, 3 All., 200; (1874) 
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of the premises, the remaining portion may be redeemed © 
payment of a rateable part of the debt. The American law on ge 
subject may here be usefully referred to. “ Where the mortgage, 

: says Jones, * has been foreclosed without making all of the several 
= owners of the land parties to the suit and the mortgagee has pur- = 
chased at the sale, because he has by such proceeding and purchase a 
| voluntarily severed his right and obtained an indefeasible title a 
another part ; the owner not made a party may redeem the portion 
owned by him on paying a part of the mortgage-debt bearing such 
a proportion to the whole as the value of his land bears to Wak 
of the whole mortgaged premises.” 
owning land in common made a mortgage of it, and one of ta 





to be secured in shares or distinct sums, the covenant of the mort- 
gagor shall be deemed to be a covenant with each mortgagee 
severally in respect of the share or distinct sum securel to him. 
But the Transfer of Property Act contains no such provision. 

But if there has been a severance of the interest of the 
with the consent of the mortgagee, a different rule 


would apply, as, tor example, where a part has been previously 
So, too, if the mortgagee has foreclosed a part 
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afterwards mortgaged his undivided half to another person. The 


first mortgagee obtained a decree of foreclosure and sale in a suit 


in which the second mortgagee was not made a party. It was 

held that the <econd mortgagee, not being bound by the foreclosure. 

might redeem an undivided half upon payment of the whole 
mortgage, less one half the proceeds of the foreclosure sale of the 

whole land.! And under special circumstances redemption of a 

portion of the mortgaged estate may be made, as we shall see in 

the next lecture, without even contributing towards the payment 

of the mortgage-debt ; as, for instance, where the owner of such 

portion takes a conveyance with a covenant against incumbrances 

and the remgining portion, which is sufficient to satisfy the mort- 
eage-debt in full, is owned by the assignee of the mortgage.* 

And this brings me to a well recognised exception to the general Where mort- 

age must be redeemed entirely or not at ali, —— 


eweg a mid Fe: — 


role. that a mort 
which occurs whenever the e equity of r redem ation i in a ı portion o ot the 


— ef w CZ sf" "rz Ze és Ea 


mo es Ha becomes wested 1 in the e mortgagee himself, In 


gage-secu 





rae: besimi pue 
"a proportionate part of the dae abate on the 1e property. Thus, 

where two villages were mortgaged by the same instrament as 
security for one sam, and they were both subsequently sold under 
an exeention against the mortgagor, and one of them was pur- 
chased by the mortgagee himself, and the other by a third person, 
the latter was allowed to redeem on paying a proportionate part 
of the mortgage-debt. As pointed out by Morgan, C. J.: “A 
mortgagee is entitled to say to each of several persons who may 
have succeeded to the mortgagor’s interest that he shall not 


















resen 


be entitled to redeem a part of the property on payment of part of — 
the debt, because the whole and every part of the land mortgaged | 


is liable for the whole debt. But it does not follow from this, that a 





3 mortgagee who has acquired by purchase a part of the mortgagor’s Se 


rights > is entitled to throw the whole burden of the 
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of a decree against the mortgagor. Each has bought subject toa 


propertionate share of the burden and must discharge it.” 


Appieatron of g It should, however, be borne in mind that this principle 







the 

os Sree pplies only where the bare equity of redemption 1s transferred 
Sen of re: d g 

demptis & Mo the mortgagee, not where he buys the property, free of the 
rested im mort i n s 

owe neambrance.* 

a 3 Where there are several mortgagees, and the first is also 
wai where part owner of the equity of redemption, it is the practice in 


gmg fe ais England for the jadgment to direct that, upon payment to the 
amity oire first mortgagee of all that is due to him by the second, the for 
mer shall convey the whole estate, subject to his right to redeem 
the part in which he has acquired the equity of, redemption. 
The second or other subsequent mortgagee is redeemable in lis 
turn by the first mortgagee, as well as by the owner of the residue 
of the equity of redemption, on payment by each of a proportion 
ate part of the mortgage-lebt, in which case the estate is con- 
veyed to them in the proportions in which they were entitled. 
If any of the parties does not mske his payment in respect of his 
share, his claim to redeem is disallowed.‘ 

But Mr. Fisher seems to think it doubtful whether the part- 
owner of the equity of redemption ought not to have a conveyance 
of all, subject to the right of the first mortgagee to redeem 
his share of the equity again, upon payment of a proportion, 
on the principle that the mortgagee must be entirely redeemed, 
or not at all.* But, surely, all this needless ciremty may be 
avoided by allowing the first mortgagee to foreclose only fora 
sum proportioned to the interest of the redeeming party- 


è 
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Singh v. Misree Lall, 2 Agra, SS ; see 
also (1875) NafAu Sahu v. Lalla Ameer 
Chund, 24 W. R., 24; 15 B. L. R., 303; 
(S89) Disħeshar Singh v. Laik Singh, 5 ` 
AL. 257; Ali Khan v. Mahomed, Bom. 
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another class of cases with which they may be easily confounded, 
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namely, those in which the equity of redemption of a portion of 
the mortgaged property becomes vested in one or more only 
out of several mortgagees, and the reason for this distinction is 
obvious. Where the whole estate in a portion of the pledged 
property becomes vested in the mortgagee, or in all the mort- 
gagees if there are more than one, the mortgagor, if compelled 
to redeem on condition of paying the whole debt, would have an 
action for contribution for the excess payment, and thus, two suits 
would be necessary in the place of one for the purpose of finally 
settling the rights of the parties. This reason, however, does 
not hold good where the purchaser happens to be one of several 
mortgagees. In such a case, the other mortgagees could not 
be sued for contribution, and they might very reasonably complain, 
if by the acts of only one of their number, the indivisible nature 
of the security could be altered. Where, therefore, one of several 
mortgagees purchases a part of the mortgaged property, the case 
is governed by the general rule, and neither the mortgagor nor 
his assigns have any right to redeem except on payment of the 
= whole of the mortgage-debt.' 

7" I now come to cases where the equity of redemption in a 
portion becomes vested in the mortgagee, while that in the rest: 
passes to two or more different persons. In the case of Ahmed 
Ali Khan v. Jowhir Sing? the estate having been sold subject 
to mortgage to a number of persons, one of them being the 


IK 


property, sought to redeem it on payment only of a rateable 
part of the mortgage-debt. The purchasers of the other portions 
were not parties to the suit, and on the mortgagee insisting that 
_ the plaintiff could not succeed without an offer to redeem also 
the portions which had passed to the other purchasers, the court 
refused to make any decree for redemption, being of opinion 
that the Ge SE had a — to insist apor the redemption 
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rested in 
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mortgagee himself, a purchaser of a portion of the mortgaged simed Ati v. 


Jowhir Sing. 
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You will observe that all that the court ruled in this 
case was, that the plaintiff was bound to offer to redeem 
the whole of the estate with the exception of the part purchased 
by the defendant, and not that he was entitled to do so, if the 


mortgagee refused to part 


with the 


The dis 


other shares. 


tinction is important and is well illustrated by the judgment 


of the Privy 


ké 
2 


between the same parties, in which the plaintiff claimed to 
redeem the whole of the mortgaged property with the ex 


Council in the subsequent 


suit for redemption 





ception only of the portion which had passed to the mortgagee. 
The defendant, while conceding to the plaintiff the right to 
redeem the part which had been purchased by him, resisted his 


right to redeem the rest. 


The court below, being of opimon 


that the mortgagee could not be permitted to turn round after 1 


having * forced the plaintiff to bring the second suit,” made a 


: i ; -l 
decree for redemption in the terms of the prayer m the plaint. 
But this decree was set aside on appeal to the Privy Council. In 
giving judgment their Lordships observed zB" The remaiming 


question is what, upon the facts found by the Courts below, ought 


to have been their decree. The appellant now complains that the 
plaintiffs have been allowed to redeem as against him the villages 
other than their own village of Hosseinpore, Ze, to put themselves 


in his shoes as mortgagee in respect of these villages. 

“The first objection does not come witha good grace from 
the appellant, who defeated the plaintiffs’ former suit, on the 
ground that they had not offered to redeem the villages in OT 
tion, and who, in this very suit, has included in his calculation of 3 
the amount, which, as he alleges, ought to have been brought into a 
court, the shares of the mortgage-debt which he said were charge- 
able on those villages. The courts below, however, seem to their 
Lordships to have mistaken the effect of the former decision of = 
the Sudder Court. It merely ruled that the plaintiffs were bound P 
to offer to redeem the villages in question ; it did- not rule that 





a (1866) Ahmed Ali Khan v. Jowhir 
Sing, 1 Agra, 3. 

3 (1870) Azimut Ali v. . Johawir 
Sing, 13 M. I. A., 415; 14 W. R., 
PC 20; see also Gunga v. Mohum- 


dee, S. D. A. (N.-W. P.), 1862, 76:. 


cf. Seetul V. Kundyea, S. D. A. (N.-W. 





— 
— 





d 
| 
| 
| 












* ` SE 
P.), 1860, 602 ; Makhun v. Wazeer, (SS ` 
redeem a share of the mortgaged : 








perty without prejudice to his | wg ; e 
recover the other share by vr ` 
right of pre-emption. — 





RIGHTS AND LIABILITIES OF MORTGAGORS. S07 


they were entitled to do so, or to acquire the interest of the mort- 
gagee in them against his will. It is unnecessary to determine 
in this suit whether, in the peculiar circumstances of this case, 
the former proposition is correct. Their Lordships are of opinion 
that the latter cannot be supported. They think that the appel- 
lant, if desirous of retaining possession of these villages as mort- 
gagee, is entitled to do so against the plaintiffs, whose right in 
that case is limited to the redemption and recovery of their village 
of Hosseinpore, upon payment of so much of the sum deposited 
in court as represents the portion of the mortgage-debt chargeable 
on that village.” ! 
But the right of one of several mortgagors to redeem the Right of co- 


mort or to 
whole cannot be defeated by the purchase by the mortgagee of it — de- 


hy e 
share in the equity of redemption pending a suit for redemption.” shana tenes 


The principle enunciated by their Lordships, it should be re- — —* 
membered, applies only where the mortgagee himself becomes the demption 
owner of a portion of the mortgaged property. The general rule op 
the subject undoubtedly is that a person, w ho has any right at all to 
redeem, has a a right to redeem the whole of the mor tgaged property, DR toc ee 
and the the mortgagee _ cannot compel him to redeem only the part — the 
in which he may be interested. 5 Inarecent English case’ it appears 
that real and personal | estates were mortgaged together. On the Së 
death of the mortgagor, who died leaving a will of personalty, but 
intestate as to real estate, the executrix claimed to redeem the 
whole of the mortgaged property. The mortgagee, in bis answer, 
insisted that her only right was to redeem the mortgaged perso- 

"malty on payment of a proportionate part of the mortgage-debt. 
e But this defence was not allowed by the court, and the mortgagee 
was directed, on payment of what was found due on his mortgage, 
to convey and assign the mortgaged properties, both real and 
personal, to the plaintiff, subject to such equity of redemption as 
might be subsisting in any other person. In tke course of the 
argument, Lord Justice Cotton asked, if there was any case 








* Compare Gunga v. Mohumidee ® (1886) Narohari v. Vithal, 10 Bom., 
Begum, S. D. (N.-W. P.), 1862, 76; 648. 
(1887) Ariyaputri v. Alamelu, 11 Mad., < Bhurt v. Kaeshoo, S. D. (N.-W. P.), 
304; cf. (1379) Auray v. Puran, 2 All., 1851, 328. 
DE: but see (1866) Bonet v. Toolse, * (1886) Hall v. Heward, 32 Ch. D., 
Cars 40, 436. 
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where the owner of one of two estates, comprised in the same 

mortgage, had been compelled to redeem that one estate sepa- 
— rately ; and in giving judgment the learned judge said: “The 
mortgage comprises two properties, one of which, subject to 
the mortgage, belongs to the executrix. She, therefore, is entitled 
to redeem, but to redeem what? The appellant says ‘to redeem 
the one estate which belongs to her.’ But there is no precedent 
for that. The owner of the equity of redemption in one of two 
estates comprised in the same mortgage cannot claim to redeem 
that estate alone. The mortgagee might refuse to allow him to do 
so. So, on the other hand, the mortgagee cannot compel him to 
redeem that estate alone—he is entitled to redeem the whole, re- 
serving the equities between him and the other part-owner—he 
can redeem the whole, leaving the rights of the other parties 
interested in the equity of redemption to be decided afterwards. 
The case of Pearce v. Morris (5 Ch. D., 227) is an instance of 
this—the owner of one-fourth of the equity of redemption was 
allowed to redeem the whole, leaving open the rights of the owners 
of the other three-fourths as between them and the party redeem- 
ing.” Lord Justice Lindley added—* The plaintiff is the execu- 
trix of a mortgagor, and asks to be allowed to redeem the whole 
of the mortgaged property, The defendant asks us to declare 
that the plaintiff is entitled to redeem only the personal estate. = 








3 Now has the plaintiff a right to redeem a part of the mortgaged 
property ? I think clearly not, except as a matter of arrange- 
— ment ; neither can she be compelled to redeem part. A person 
e who has any right to redeem, has a right to redeem the whole of an 
— the mortgaged property, and not a part of it, unless there isa 


special bargain.” I may mention, in passing, that though the — | 
heir-at-law was not a party to the suit, the court thought 
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In arecent case, Mr. Justice Kekewich deduced from the fore- 
going rule the proposition, that the right of redemption is a right to 


redeem the whole and not merely a part of the security. The pri- 


i ` vilege which the law allows to the mortgagor has thus its drawbacks. 
In this case the mortgagee included both real and personal property. 
— The right to redeem the land was extinguished by the operation 
of the Real Property Limitation Act, 1874 ; but not the right to 
redeem the personal property. It was held that, as the right of | 
redemption was gone as to one part of the property, it was gone 
as to the whole ; a proposition which we are told is ‘ entirely in 
accordance with the method upon which mortgages are administer- 
= edin equity and with what is intended in the books on equity.” 
It should, however, be noticed that the value of the personal 
property was less than the amount of the mortgage-debt ; and 
unless the rents and profits realised by the mortgagee from the 
-land were taken into account, the equity of redemption was not 
worth anything. 





























An exception has, however, as we have seen, been engrafted 
on the general rule by the case of Azimut Ali Khan v. 
Jowhir Singh’ But some difficulty has arisen in defining 
the true limits of the exception, and there are conflicting dicta, 
if not decisions, on the point. In the opinion of the Bombay 
High Court, the exception applies only where the mortgagors 
SI are the owners of distinct parcels, not where they are either 
— tenants or tenante-in-common ; but the Allahabad High 
Co apparently recognizes Dn +h distinction.* Referring to 
| Ka julgment of their Lordships of the Privy Council in Nawab 
imut Ali’s case, Sir Charles Sargent observes P “ The ground 
of that decision we apprehend to be that the plaintiffs were only 
the owners of a distinct village comprised in the property mort- 
= gaged, and not sharers in the whole of such property. In the 
e $ — before the Court of Allahabad, the owners of the 
quity o — were tenants-in-common, and except as to 
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656: (1881) Alikhan Dandkhan e, Maho 
madkhan Samsherkhan, 10 Bom., 658 
note. See also (1886) Narahari v. Vital- 


v- Watson (1899), 1 Ch., 175. 


rat, 10 Bom., 648; cf. (1834) Ragho ` Kë, 
deg — cf. Bhurt a * eee E 
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the share purchased by the mortgagee, there would appear to h 
been no reason for departing from the ordinary rule, that one NE 
several tenants-in-common may redeem the whole, as was practi- - 





cally decided, under similar circumstances, in the case to which ` 
our attention has been drawn by Melvill and Kemball, M * — al 
Narrin v. Gun- In a more recent Bombay case,! it is laid down that as a rule — 
* the mortgagee must restore the mortgaged property, and if he has ~ 


acquired any rights in the equity of redemption, he can enforce — 3 = 
them only by an action for partition, after the redemption of the — 





entire security has been effected. ` 


Bombay cases I must, however, confess I find some difficulty in under, - 
mg ‘standing the distinction taken by the Bombay High Go = 
between a case in which the mortgaged property 1s held in 








severalty and one in which it is held in common tenancy. The == 





mortgagee, by becoming the owner “of a portion of the equity of i — 
redemption, acquires at least the same right to redeem the shares ` 
of those who do not join in the action as the plaintiff ; and 10. 
distinetion can be drawn in principle between a case in which the — 
mortgaged property is held in severalty and one in whieh it is 
held in common. The case of a joint tenancy under the Hindoo ` 
law, no doubt, presents greater difficulty, arising out of the fact that ` = 
none of the co-parceners can redeem any particular share before — 
partition ; and this has led to some divergence of opinion. In ` — 

S Bombay one of several co-parceners may redeem the whole prò s 
E ~~ perty, leaving it to the mortgagee to have his rights asce 
* and defined in a suit for partition.? Butin Madras, a suit to rede gi 
the mortgaged property by one of several mortgagors, where 
portion of the equity of redemption has been acquired by the m — 
gagee in possession of the property, is liable to be dismissed.* 
seems, however, that a prayer for redem ption may be combinet 


wë 
one for partition, at any rate, where none of the parties objec o 


SS 
Before bringing these remarks to a close, I should notice 

- that the Fuilicial Committee in Azimut Us case fase ek 
express any opinion as to the correctness or otherwise of th pt 
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ion laid down by the Sudder Dewanny Adalut in the previous 
st that the plaintiff was bound to offer to redeem all the villages. 
$i Z The latter ruling, however, has since been followed by our courts, 
pi and it certainly does not seem to be open to any serious objec- 


ror 
LA 


— 


tion! A mortgagee, by purchasing a portion of the mortgaged 
property does, no doubt, destroy the indivisible character of his 
3 security to a certain extent ; but it would be going too far to hold 
that the indivisibility of the debt is absolutely destroyed, so that 
` any one of the other persons interested in the equity of redemp- 
tion may be let in to redeem on payment merely of his proportion 
of the debt. To take a simple case, suppose two brothers execute 
a mortgage of their property. If one of the brothers should die 
-~ leaving three sons, and the other brother then sells his share in the 
mortgaged property to the mortgagee, I do not think any one of 
_ these sons would be entitled to redeem his share without also offer- 
_ ing to redeem the shares of the other representatives of the deceased 
_ mortgagor. For a similar reason, the rule formulated in section 
_ 60 of the Transfer of Property Act would not entitle an assignee 
_ of the mortgagor, where the mortgagee has released a part of the 
` mortgaged property, on payment by the mortgagor of a portion 
_ of the mortgage-debt, to redeem the rest piecemeal.’ 

I will now invite your attention to the provisions of sec- Reconveyanies 
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. by mortgagee : 
e Act which i ) $ 60, Transfer 
of EE 
among other duties = a the mortgage is paid off, a 
| ition of — —— the mortgaged property, but not 
E d assigning the mortgage-debt to the mortgagor or to such third t 
jer on as he may direct? I presume that, a 
y Le strictly speaking, 
a onveyance can be e One 
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tı morteavgor c 1 ar ` 


intention of the legislature might have been expressed ‘with greater 
— on. In England a mortgagee is not bound to assign the estate In English law 


1 mortgage , though the Mes ` 


— ce 
— Wi 
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; 1881 ; cf. sec. 12 of the Conveyance Act, 
min v. Muhamad, 1882. 5 a 
ba see (1881) Marana + (1882) Teeran v. Smith, 20 Ch. D., Sch e 
n 3 Mad., 230; 724; cf. sec. 12, Conveyancing re Act — = 
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Wäi 


But the Transfer of Property Act seems to give the mort 
gagor an absolute right to call for a retransfer. IL may, however, 
note that, though the definition of a mortgagor does not include a 
+ follow. that th ragor alone 


ce, because the Act gives to a 


———_ m i 
1ent mortgagee the same rights AD: ainst a rior mortcagee 















OS oe: 
AL 


e J ' H 
ër | 


puisne mortgagee, It c 






e ed to call for a reconveyai 







= et 






as the mort, yagor has against the lat 





It is necessary to note that, in the absence of any contract 
the contrary, a mortgagor is entitled to red eem any one mortga ge 


> Bi 3 
without re S parate ` mortgage on “ot er “property made by, 


him It seems, notwithstanding the words * seeking to redeem, | 
that this rule will appl where d 


the objection to consolidation is much stronger. The Transter 












of Property Act, however, does not expressly exclude the right of 





a mortgagee to apply the balance of the purchase-money of a 
mortgaged estate sold under a power of sale to make good the 
deficiency on another mortgage in his hands, The mortal ES 
estate is considered in such case to be tabula in naufragio ; and 
this slightly hackneyed metaphor is apparently the only foundation 
on which the right of the mortgagee to preference rests in the 
English law.* 

Section 65 of the Act specifies the implied contracts by the 
mortgagor when he enters into a mortgage transaction. They 
are five in number, and are thus defined in the Act :— 

(a) that the interest which the mortgagor professes to trans- 
fer to the mortgagee subsists, and that the mortgagor has power ` 
to transfer the same ; * z 

(b) that the mortgagor will defend, or, if the mortgagee be 
in possession of the ——— property, enable him to defend, 
the mortgagor's title thereto ; — — 

(c) that the mortgagor will, so long as the mortgagee — 
in possession of the mortgaged property, pay all public charges ` 
accruing due in respect of the property ; — —— 













omen es & J., 595. See Lec. IX, post, where tha 





s Section 61 of the Transfer of Pro- —— is more fully discussed. £ d 
perty Act. ` $ (1867) Dwarka v. Rutton, 2 4 
© (1861) Selby v, Pomfret, 3 D. F. 1%, —— ol 3 
$ | Pr ee $ 
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(d) and, where the mortgaged property is a lease for a term 
of years, that the rent payable under the lease, the conditions 
contained therein, and the contracts binding on the lessee have 
ee — 

` been paid, performed and observed down to the commencement of 
the mortgage ; and that the mortgagor will, so long as the security 
exists and the mortgagee is not in possession of the mortgaged 
property, pay the rent reserved by the lease; or, if the lease be 
renewed, the renewed lease, perform the conditions contained 
therein and observe the contracts binding on the lessee, and in- 


Se 


demnify the mortgagee against all claims sustained by reason of 
the non-payment of the said rent or the non-performance or non- 
observance of the said conditions and contracts ; 


(e) and, where the mortgage is a second or subsequent 
inenmbrance on the property, that the mortgagor will pay 
the interest from time to time accruing due on each prior in- 
cumbrance as and when it becomes due, and will, at the 


proper time, discharge the principal money due on such prior 
incambrance. 


The section goes on to add, perhaps somew —— arily, 
that nothing in clause Lei or in clause (d), so far as it relates 
to the payment of future rent, applies in the case of an usu- 
fractuary mortgage. 


The benefit of the contracts mentioned in this section runs with 
_ the interest of the mortgagee as such, and may be enforced by 


_ every person in whom that interest is either wholly or partially 
vested. 


Ces 
ae cae) 


| a The provisions of this section are mainly based on the English 
Conveyancing Act of 1881, which have been so closely followed in 
| wuse as to sugg 
aware that in this countr 
kb Jy y section 106 of Eë Transfer of Property Act, is not always 
term of years. have one other remark make on 
tion. The mortgagor may well be expected to defend his own 
è when Ti iti is attacked, but it is not pointed out how he is to enable 
nortgagee in possession to do so. Is he bound to supply 
ie expenses of litigation or with evidence of his title or 
> The ——— to have been borrowed Ken? two 








a lease, as showr 
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difficult to apply in practice.! Anyhow, it cannot give the mort- 
gagee a more effectual remedy, than that to which he is entitled 
under the well-established rule, that the mortgagor is bound to 
indemnify the mortgagee against expenses incurred by him in 
fprotecting the title to the mortgaged property.” 


Accession to ‘I now turn to the rights of the mortgagor, when Lan CET 

mortcaged mb e oe 

property. has taken place to th le property "during po MTT of t the | mort- 
— — 


gaze. Such acces sion will pass tosthe-mortgagor when themas 
Pics is redeemed. But if the mortgagee has been put to expense 


in acquiring it and the property is capable of separate posses- 
sion, the mortgagor must pay the expense of the acquisition. If 
however, no separate possession is possible, the mortgagor would 





be hable to pay for it only, if it was acquired with his assent or 
for the purpose of preserving the mortgaged premises from destruc- 
tion, forfeiture or sale. 

S 63, Transfer The section of the Transfer of Property with which I am now 

of Property l e e e e 

Act. dealing embodies with more or less accuracy, the old case law on 
the subject, which may even now be usefully read as illustrating 


the law. 





` halen In Bakshiram v. Darku* where the mortgagee, by virtue of his 


possession as such, purchased some trees from the State growing 
on the mortgaged premises on favourable terms, it was held 
that the trees became by the sale an increment to the mortgaged 
estate, liable to be redeemed on payment, in addition to the mort- 
gage-debt, of the money laid ont in purchasing the trees and other 
reasonable expenses. So, also, where a village without specified 
boundaries was mortgaged, the mortgagee was, on the one hand, # 
was held, entitled to it as a security with any casual inerease whieh 
might occur to it, and was, on the other hand, subject to redemption 

ev. by the mortgagor to the same extent. In the case of Sadashie © 

Vithal,’ however, the court expressed an opinion that if the 

boundaries are precisely laid down by topographical references. 

the case may be different. But in a case of an aceretion t 

the mortgaged property by alluvion, the mortgagee, I take it, = 

would, in the absence of any express contract to the ge 
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— 9 (1885) Damodur e, VFumanyao, 9 








J i. 


RIGHTS AND LIABILITIES OF MORTGAGORS. S15 


be entitled to treat it as an accession to his security, however 
carefully the boundaries may have been laid down. 
The leading case on the subject is Aishendatt Ram y. Mumtaz Kishendatt e 


i tmtuz « li. 
A in which it was Taid down by the Privy Council that th — 
English law which treats most acquisitions by a mortgagor a 








ennring for the benefit of the mortgagee, and, conversely, mos¢ 
acquisitions by the mortgagee, as accretions to the mortgage 
property or snbstitutions for it, is founded on equity and goo 
conscience, and may be applied in the case of Indian mortgages 
In this case the Privy Council allowed the mortgagor to redeem cer- 
tain bert tenures, which had been originally carved out of the mort- 
gagors estate, and afterwards bought in by the mortgagee and 
treated by him as merged in the superior talukdary title. It also 
appeared in evidence that the mortgagee had taken advantage of his 
position of talukdar de facto in acquiring the Arts, Their Lordships 
say in the course of their jadgment: * There was some discussion 
at the bar on the English decisions, upon similar questions between 
mortgagor and mortgagee. If the principle invoked depended 
upon any technical rule of English law, it would, of course, 
be inapplicable to a case determinable like this on the broad 
principles of equity and good conscience. It is only applicable 
because it is agreeable to general equity and good conscience. 
And, again, if it possesses that character, the limits of its appli- i 
cability are not to be taken as rigidly defined by the course 
of English decisions, although those decisions are undoubtedly 
valuable, in so far as they recognise the general equity of the 
principle, and show how it has been applied by the courts of 
this country. It is, therefore, desirable shortly to notice the argu- 
ments on this point. - It seems to their Lordships that, although ; 
some of the earlier cases may have been qualified by more re- 
cent decisions, the general principle is still recognized by English 
law to the extent, ei: that most acquisitions by a mortgagor 
enure for the benefit of the mortgagee, increasing thereby the 
value of his security, and that, on the other hand, many acquisi- 
teie in like manner, treated as accretions —— —— 
E eee Prererty or substitution for it, and, then, sab- —— 
en E "FS — os sh Eee — — oo a 
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(2 P. Wms., 511), as to the renewal of a term obtained bythe — 
mortgagee of the expired term, being ‘as coming from the same 
root,’ subject to the same equity, has never heen impeached. The 
English case, which in its circumstances comes nearest to the 
present, is that of Doe v. Patt (2 Doug., 710), in which the prineiple 
was enforced against a mortgagor. It was there held, that if the 
lord of a manor mortgage it in fee, and afterwards, pending the 
security, purchase and take surrenders to himself in fee of copy- 
holds held of the manor, they shall enure for the mortgagee’ 
benefit, and the lord cannot lessen the security by alienating them. 
It is difficult to see why, as in the case of a renewable lease, the 
same equity should not attach to the mortgagee, — — if by 
reason of his position as mortgagee in possession, he had had 
peculiar facilities for obtaining the WEE Te 

To borrow the words of Lord Chancellor Nottingham: “The 
mortgagee here doth but graft upon his stock, and it shall be for 





the mortgagor's benefit.” 
On a similar principle, where the mortgaged property is a lease 

or a term of years, and the mortgagee, though not bound to do 
ol obtains a renewal, the mortgagor on redemption will get the 
enefit of the new lease,? because the additional term comes from 
‘the old root subject to the same equity of redemption, else hanl- 
hips might be brought upon the mortgagor by the mortgagee 
getting such additional terms more easily as being possessed of 
ne not expired, and by that means worming out and oppressing 
poor mortgagor.” This was the reason giv en by the Master of = 
the Rolls in Rakestraw v. Brewer for allowing the mortgagor ` 
the benefit of the new lease, although it was contend on behalf 

of the mortgagee that “the additional term was granted by the ` 

Za Bench in pure personal favour and kindness to their brother ` ` 
Bencher, whereas had it been asked for by the mortgagors, Ae 


Mortgagee 
obtaining a 


new lease. 
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"e 

— 
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d e 


3 probably would have been denied, and they, being women, were pa 


ES not capable of having chambers by virtue of a new SE re = 
E ‘ But in one case where a mortgagee not in — 
CES . notice to the mortgagor that he would not redeem the lease 


ae had been forfeited, it was ruled that he was entitled to hold d the 
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renewed lease for his own benefit... Section 64 of the Transfer 
of Property Act, however, does not contain any such qualification, 
though the Indian Trusts Act allows the claim of the mortgagor 
only in cases, in which the mortgagee gains an advantage in 
derogation of the rights of the mortgagor by availing himself 
of his position as mortgagee, or where he acquires any interest 
as representing the ownership of the property.? 

It may be here noticed that in Keech v. Sandford, the Kesch v. Sand- 
leading case on the subject of constructive trusts, the lessor?” 
distinctly refused to renew the lease to the infant, and it was not 
suggested that the trustee was guilty of any improper conduct ; 
and yet he was not allowed to take a renewal to himself. In Rove v. 

Chichester* also Lord Bathurst states the rule very broadly :—“ If feg Y TT 
trustees, mortgagees, and persons interested obtain renewal, the 
new lease is always subject to the trasts and limitations of the old 
lease.” How often does the * means to do ill deeds make ill deeds 
done? The observation of Lord Manners, therefore. in Nesbitt v. 
Tredennick,’ that where the mortgagee is not in possession 

and there is neither a remnant of the old lease nor a tenant right 

of renewal, the new lease will not be bound by any trust for 

the mortgagor, can be supported only on the ground that the 
mortgagee does not occupy the fiduciary position of a trustee or 
executor. 

It has been held in some cases that where a revenue settle- pete te 
ment is renewed with a mortgagee owing to the default of the mort- — Are? 
gagor, the mortgage should be viewed as in abeyance during the — 
currency of the settlement, and the mortgagee may insist on i 
title as farmer as an answer to the mortgagor’s claim to redeem : 
_ during the subsistence of the farming lease. But the mere settle- 

J ment of a resumed estate does not destroy the mortgagor's right to i 









e Jahan v. Khajeh Ali, S. D. A., 
N.-W. P., 1351, 176 ; Jahan v. Khajeh 
Ali, S. D. A., SR. P., 1853, 59; 
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Mortgaree not lt is hardly necessary to oint out that í not be 
permitted to — — — alen 82 „a martgagsewill 


take advan- vermitted to take qavantage of his. own fraud or neglect, Thus, 
fraud or neg- for instance, in this countr y, although the revenue laws makea 
Se clean sweep of all incumbrances when the property is sold for 
arrears of revenue, a mortgagee in possession, who suffers tle 
estate to fall into arrears, cannot purchase it so as to acquire an 
irredeemable interest.! The same equity may be enforced against a 3 
third party if the sale is only a fictitious sale carried out in parsu- 
ance of a previous agreement between the mortgagee and such 
third party.? On a similar principle, where the mortgagee allowed 
the assessment to fall into arrears for the purpose of enabling 
Government to forfeit the holding under an arrangement by 
which other land was given to him in exchange, the mortgagor 
was allowed to redeem the land which the mortgagee had received 
in exchange for the mortgaged land® 


Mortgagor The mortgagor h: as the right to redeem, not only all accretions 
entitled to — — — — — — 


rni ponla reai to the ——— property, EE also many things which may Ja 
been —A— E in its place. Thus. to take the stock Tee 
tion of a flock of s ep. If all the sheep die, and are replaced by 
their young, the mortgagor would be entitled to redeem the latter. 
Where a mortgage comprised two policies of insurance on the life 
of the mortgagor, which the mortgagee was empowered but not 
bound to keep on foot, and the mortgagee at the instance of a par 
chaser of the equity of redemption accepted a new policy in place 
of the old policies which were dropped, and the sale of the equity 
of redemption was afterwards set aside, it was held that the mort- 
gagor was entitled to redeem the substituted policy as it formed a 
_- part of the equity of redemption.* As the Lerd Chancellor 
points out, whatever was done by the purchaser must be 

; as having been done for and on behalf of the real owner $ 









— — — — — — — — — 


— — —— 


2 (1866) Nawab Sidhee Nuzur v. 3 (1872) Sreenath v. Hurnath, 18 W. — 
Oojoodhyaram, 10 M. I. A., 540 ; S. C., R., %0, 9 B. L. R, 20; (1806) Named | — 
5 W. R., P. O., 85; (1883) Jayanti v. Sidhee v. Oojoodhya, 10 M. T. A., 8059 
Yerubandi,7 Mad., 111; (1867) Nazeer W. R., P. C., 83. — 





Ali v. Oojoodhya, 8 W. R., 300; (1895) a (1895) ant epee S = z 
Kalappa v. Shivaya, 20 Bom., 4927 cf. 396. 

(1891) Dusharatha v. Nyahal Chand, 16 
PS Bom., 134. But see (1863) Bykunt v. N. Si, 53. 
Bhogobut, 2 Hay, 475 ; Marsh., 391, 
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f the equity of redemption, and the new policy became, therefore, 
impressed with a trust for his benefit. To say that, because the 
mortgagee was not bound to keep up the original policy, the 
mortgagor was not entitled to redeem, fs to take, in the words of 
Lord Westbury, “too narrow ° a view of the rights of the mort- m 
r gagor who is entitled to claim the benefit of whatever has been done 


with respect to the eqnity of redemption. 

Lord Westbury’s view, however, is not quite consistent with Vidhitat y d 

è ~ ` ner u g- 
the judgnient of Petheram, C. J., in Nidhital v. Mazhar Hossein.’ mabe of 


There, a mortgagee in possession of a shop, who was also the owner phere 
of certain other shops, obtained in exchange for the sites of the shops 
in the old market, land ina new market, and a certain sum of money 
in cash. The morigagee, then, built the same number of shops in the 
new market. The mortgagor sought to redeem one of the new shops 
on payment of the mortgage-money and the cost of constructing 
> it; but it was held that in the absence of any agreement that one 
of the new shops should take the place of the old shop which was 
the subject of the mortgage, the plaintiff was uot entitled to redeem 
anything. It is said by the Chief Justice that the plaintiff was 
bound to establish the existence of a contract substituting some 
specifie shop for the mortgaged premises ; and the judgment con- 
clades with these words: “A mortgagor cannot claim to redeem 
a property which is uncertain. He mast know what it is that he 
desires to redeem ; and I regard this case as a mere vague attempt 
by the mortgagor to get hold of some shop or other, without 


‘ e —i 








knowing or caring which one ont of the six it is to be”? Iti M t 
g g whic Gite out ot the SE Mortgageo no 
from this judgment that the mort > effect exchange 
ean effect a bigding exchange without the consent of the mortgagor ; ee 
CO D 





— m apsu to Un TTE ër? fen the 


> gets in exchange as substituted $ in place of the proper- 
Beien tohim. In one case where it was argued that the 
mortgagor was bound by a partition to which he was no party, it 
was held, that the right of the mortgagor to redeem the share 
which had been mortgaged by him was “ indefeasible and could 
not ee with by the unauthorised acts of the —— i 
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And this is true, & fortiori, of an exchange effected by tl 
mortgagee. E SS 
Mortgagee A mortgagee may not allege that the title of the — 


may not im- d 
pugn mortga- is defective ; as he is no more a 


s title. 
— o dispute the title of his landlord prevents 
a mortgagee from disputing the title of the mortgagor does not ` A 
preclude the mortgagee from showing that the title of his mort- 










iberty to dispute it 








But the rule whic 





Ka 


gagor has determined. Thus, where a tenant after creating an 





usufructuary mortgage was ejected by the landlord, who allowed 





the mortgagee to retain possession of the land on payment of 
rent, it was held that the mortgagor could not redeem as his title 


had been determined.’ 









lortgagee is estopped from_ disputing 
3. made the mortgage to him, he m 


neers For the mortgagee is not bound to give up 
the property to any person who may start up with the alle- 


gation that he has succeeded to the rights of the original mort- 
~ gagor ; on the contrary, itis his duty to admit no claim upon it 
n until assured of the title of the claimant. Thus, a purchaser of 
KÉ the equity of redemption from a Hindu widow, who seeks to 
SEH redeem a mortgage made by the husband, will be bound to prove 
ne that the alienation was justifiable under the Hindu law.* 
In other words, a person will not be entitled to redeem at 
eril, leaving the rightful owner to recover agaiust bim. 































— As a rule, however, a prima facie title will be sufficient, ` — 
pe le the decree in an action for redemption does not bind tbird `: 







D. of 1857, 358; (1893) Hemchunder v. * Kanhy Lal v. Syed Dadatee, S. D. , 
Thako, 20 Cal., 533; (1895) Pullamma 1859, 1273, 76; Bhujjun v. — 
FNA v. Pradosham, 18 Mad., 316; in all A., N.-W. P., 1852, 45; Sheo Lal v. Her- ` 
ere which cases the mortgagor was a party pershad,S. D. A., N.-W. P., 1860, vm, 


































— to the partition. Sreekrishun v. Buldao, S. D. (N.-W. EA F : R 
ffe," 1 (1839) Wroe v. Clayton,8 L. J., Ch., 1862, vol. 1, p. 141; (1892) Konna v 
; KS — 356; 9 Ib., 107; (1837) Tasker v. Small, 3 me acta 16 Mad., 328. Es * 
My. & Cr., 63, 70; (1868) Abdoolrujjuk * (1883) Dhondoo v. Balkrishna, 
mm "e. Sadik, 3 Agra, 142; distinguish (1865) Bom., 190. Sé 
e ENEE nette eege, (1879) s (1819) James v. Bion, 3 5 
— E Aa iaa, 2 Mad., 226. 237, * (1683) Lomas v. Bird, 1 Vers 


1# (1800) Nabehedt Bhagat v. Nakehedi 
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_ persons’ And, it seems, a person originally with an imperfect title 
— will be allowed to redeem if a pertect title is established at the 
hearing? Then, again, a mortgagee has only a right to be satisfied 
that the person claiming to redeem is not an absolute stranger, and 
ennot avail himself of any objection which does not invalidate 
the transfer as, for instance, that the plaintiff has not paid the full 
amount of the purchase-money to his vendor, the mortgagor.® 
= Before bringing this lecture to a close, I ought to add a few Securities on 
word Zi ‘ É moveable pro- 
+ on securities on moveable property, touching only on points perty. 
on which they differ from mortgages o 










and. 


= Where goods are conveyed by way of mortgage, the mort- In English law 
agor possesses in the English law the same right to redeem, sinew oatitiad 
though the stipulated time may have expired, as in the case of edeem. $ 
land. Bat it is doubtfal whether the rule would be adopted in 
this country in face of the strong observations of their Lordships guaere 
of the Privy Council to which I have already referred.* In the Wei = 
case of a mere pledge, however, no question of forfeiture can arise, Idi. 
as the pledgor does not part with the general title ; and the transac- 

tion does not operate as a transfer of ownership ; a doctrine which 


is said to be at least as old as the time of Glanville. So lon 
Së 


therefore, as the pledgee retains the property, he may be compel 


to restore it on a ter ler of the debt, and if a proper tender is 
nar ; Th 
made and refuse e becomes a wrong-doer. There is another 


pomt of difference between a mortgage of land and a pledge of 


moveable property in the English law which I ought to notice. 
Where two or more joint-owners make a pledge, the goods cannot in caso of 


== be redeemed except with the consent of all of them; and a-refusal —— 
~ to restore them to one or more of the pledgors will not be such a sent of ay 
= conversion as would sustain an action of ` trover against the redemption. 
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F. (1875) Thumbuncamy v. Hossein, 1 À 7 
Mad., 1; 21. A., 241; (1870) Pattabhe- E 
ramier yv. Ventatarow, 13 M. I. A., 560. 
$ Reeve's Hist., 161—63. 
e (1889) Bank of New South Wales v. 
O'Connor, 14 App. Cas., 273—282. _ ER S 
t (1870) Harper v: Godsell, L. Rp = = 
Q- B., 422; cf. (ISI) May e, Harvey, D iaaa 
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The principle on which this distinction is based is said to be 
as old as Littleton," and should therefore, I presume, be treated 


R e 


Implied cove- It may be here noticed that the pledgor impliedly engages 

pant of title x A | 

by pledgor, that he has a good right to make the pledge and is answerable for 
all fraud not only in the title but also in the inception of the 
contract. 

Asxigument by As in the case of land, the pledgor may assign the property 

pledgor. KW e, ECH pe 


in pledge, though the assignee can only take subject to the rights 
of the pledgee. The interest of the pledgor may also be taken in 
execution by his creditors.* 












Pledgee > ram: ` — 
wrongfully de. lt only remains to adi 4 that W e a strano A re - 
privea of prives the pledgee of the pledge or does any injury to 1 





medre, 








the 





an action for ths 


ry m ana, ALL 


Aedgor or the pledgee 


t there cannot be a donb, 







may oring 
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interests of the In England, no person can recover a> 
Wheeanre Cuattel or its value, unless he had actual or constructive possession, = 
Eustis me? OTa legal right to its immediate possession, when it was unlawh 
taken. But the owner, though he may not be in possession or 

entitled to it, may maintain an action for injury to his goods if bis 
reversionary interest is affected. The whole law on the subject 

is very intricate, and cannot be adequately disenssed within mp 
limits. I will only observe that this intricacy is due partly tothe ~ 

peculiar nature of the old possessory actions in the common law 
e and partly to the distinction between a pledge of goods and am 
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assignment by way of mortgage. 
Where. the pledge is wrongfull 3 
yee is only entitled to recover damages to the extent 
e debt due to him. But the question of the measure ot 
I action he pledgor, where there is an irregular 
exercise of his power f the pledgee, as, for instance, a pre 
mature sale, ìs beset with considerable difficulty and will be 
taken up in the next lecture. 
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* Per Blackburn, J. (1870) Harper Mad., 203; but see Story on 






t * Ashburner, pp. 212—15, 


v. Godsell, L. R., 5 Q. B., 428. sec. 353. —— 
a nsf Karuthan v. Subramanya, 9 * Secs. 189 & 181, Contract Act, — —— 
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LECTURE VII. 
RIGHTS AND LIABILITIES OF MORTGAGEES. 


I Now pass on to the rights and abilities of the mortgagee 
which < are, as I said, interloc 
that I could not help touching upon them to a certain extent 
in the last lecture. 

I must begin by reminding you of the four classes of mort- Four classes 

` of mortgages 


gages in general use in India, as the rights and obligations in India: right 
MA; and habilities 
SCH ` 


of the mort- 
The simple mortgagee, as you are aware, 


gagees. 
is entitled only to a decree for sale hile the mortgagee by 
conditional sale is entitled only sp for $ sure, which 
poperates as a conveyance of the property to the mortgagee.’ A 
morta: 
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zee under an English mortg 
ecree for sale or a decree for forec 
nortgagee must, as le, look ta 
discharge of the ir sf; „Ofl sal 
interest. according tothe terms of his security. These remarks 
apply to the ordinary types of a simple mortgage, a mortgage by 
conditional sale, an English mortgage, and an usafructuary mort- 

gage. These forms, however, as we have seen, may be combined, 

and, in such cases, the rights and liabilities of the mortgagee are 
determined by the dom out of which the — is moulded. 

I should add that, ip the case of anomalous mortgages, as they Anomalous 
are called in the Transfer of e: Act, the rights and liat —— 
ites of the arms of the t, Sen ah 
and where the 2 
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usutructus 
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les are reguiatec 00 | 
ira = G ent t ocal 
l'he mortgagee, however, may be restrained either for a time, or 
permanently, from enforcing all or some ot: his remedies against the 

















` regulated. 






1 L 
. ` 














"For the practice of the old gages collected in Morton. Appendix, 
Supreme Court of Calcutta, see Pro- pp. 372—379. 
ceedings and Decrees on Bengali Mort- 2 Sec, 98, 
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mortgagor personally or the mortgaged premises. But [Feserve 
the discussion of the circumstances, under which the court would 
be justified in taking this course, for the concluding lecture, in 
which I will deal at length with the remedies of the mortgagee. 
Mortgage It is hardly necessary to say that 
mr y asshrn ` 
security. be t m 
mortgage is redeemed, the assignee 


be extent of his 


which was held in mortgage by a 














1e ara ire 


may assion his security 





entitled to the redemp- 
‘arest. Thus, where a field, 





bpon-mMmone to 





Hindu family, was assigned to 
a widow for her maintenance, she was held entitled to the redemp- 
tion-money in the same way in which she was entitled to the field, 


are also frequently assigned by 


ie.. to the income for her life.’ 


by morto: 












Asswument 
of debts <ecur 




















ed by mort- 
thang and may be evidenced merely by a deposit of title-deeds.*? The 
Trage - virtue of the assionment, is not only enti 

Su: 7 AASL his _o s0 against, 
the ori tgagor.? But he cannot prevent the original 
mortgagee, who is in the position of a surety, from getting in the 
debt from his mortgagor and at the same time hold himpliable for 
his own debt.* 

For the sake of brevity, I will use the term foreclosure as 
including a sale by the mortgagee in the remarks which Iam 
going to make. 

When mort- It is an elementary proposition, that the mortgagee is not 


entitled * 
to J entitled to foreclose the mortgaged property before the mortgage- 










money becomes due, the right of the mortgagee to enforce his secu- 
aty being correlative wi 
Where an. Where no time 1s limited for the repayment ot the debt, the 
ington loan being repayable on demand, the mortgagee must give — 


sonable notice able notice to the | mortgagor to enable him to find the money.* 
must be given. 







1 the right of the mortgagor to 


— — —— 


— — — — — — — 





* (1896) Gambhirma/ v. — 21 an assignment of the mortgage to the 
Bom., 747. sub-mortgagee. 

s (1842) Smith Exp., 2M. D. & DeG., * (1846) Gurney v. Seppings, 2 Phil- 
587 ; but see sec. 59, T. P. Act. lips, 46. 

s (1896) Muthu v. Venkatachelum, 20 š (1862) Toms v. Wilson, 4 B. & S., 


Mad., 35; cf. (1869) Jn re Burrell, 7 442; Fitzgerald's Trustee v. Mellersh 
Eq., 399; but see (1895) Gunga v. (1892), 1 Ch., 385, 390; (1883) Moore v- 
Chunni, 18 All., 113, where the judges Shelley, 8 App. Cas., 285. 

seemed to think that there must be 


-and if thee“ 
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But E, no distinction is made between money due on a 
covenant in a mortgage and a debt due on a negotiable instru- 
ment, so that, if no time for payment is fixed by the contract, or if 
be the express terms of the mortgage the debt is payable on de- 







„Mand, the mortgagee may proceed to enforce his security without 
any previous demand. ! 
x But 1 LC oh the rig SC Ae 8 or: When right 













to foreclose e 
S. arixes : parti- 
cular cases, 


av be made to depend upon 





by the lapse of time 
D And whenever anv such event happens. the mortoe: 
realise his security. Where, for instance, it is provided by the 
terms of the mortgage that the mortgagee shall have the right Mortgagor’s 
failure to pay 
~ to sue on the — of the owner to pay the revenue of the Government 
mortgaged property, the mortgagee acquires the right to foreclose 
on a default in this respect as effectually as when it is made in the 
payment of the principal sum secured by the mortgage. But 


theré can be no foreclosure, where the mortgage merely provides 


revenue, 


Phat the mortgagee may discharge the revenue on the failure of 
the mortgagor to do so and add the amount to the security. 

Again, the security may be of such a nature that an event, gien" ` S 
not contemplated or provided for by the parties, may entitle the g 
mortgagee to sue, as where the mortgage secures the fulfilment 
of an executory agreement which is to ran for a prescribed time, 
and the insolvency of the mortgagor within that time puts it out S 
of his power to fulfil the agreement. 

"Be, in the case of a floating security, the occurrence of a Foreclosure 
ills in the case of 
SE up, before the principal money is payable, will entitle the mortgage de: 
ure-holder to realise his security at once; for the wind- 

— alters his position by practically putting an end to any 
` chance of the undertaking yielding farther profits. In such an 
event, the security may be realised for the full amount including 
interest as though the debt was immediately due. 











— — — — — — — —— — — — — —— —— — — — — — — — wg 


— 1 Joneson Mortgage, sec. 1174. Cf. In on request, the question being one of 
= rs J. Brown’s Estate (1893) ;2 Ch., 300, construction; see also (1678) Birks v. 
= where it is denied that there is any Trippet, 1 Wms. Saund., 33. 
_ distinction between the law merchant 2 Jones on Mortgage, sec. 1175. s 
<A Oc gaeral law with regard to the 3 Jones on Mortgage, sec. 1175. TC EN 
Dr e | * Wallace v. Universal Automatic ` 
Machines Co. (1894), 2 Ch., 547 ; see also 
(1880) Hodson v. Tea Company, 14 Ch. 
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Distinction I may here notice that where the condition of the mortgage is 
between condi- o 

ties in mort. merely 

gage toare, |. d . 

and to payor till the mortgagee has sustained actual loss. 
sare, mort- 


— 


see the mortgagee harmless there can be no foreclosure 
Bat if the condition is 
to pay and save harmless, or even if it is to pay or save harmless, 
and not merely to indemnify or save harmless, the mortgagee may 
foreclose on failure of the mortgagor to pay at the appointed 


time. The reason for this distinction is that in the one case, 

be there is a mere covenant to indemnify ; whereas in the other ease, 
, there is an absolute promise to find the money at the proper time. 

rat mg Bog: In an English mortgage if any of the conditions is unfulfilled 
Kësse by the mortgagor, the mortgagee will be entitled to foreclose 






failure of any 
condition in 
mortg-we. 


immediately, though there may be no express provision specifically 
giving him the right to call in the principal sSum.“ -Hence, default 
in the payment of the yearly or half-yearly interest, at the time 
stipulated in the mortgage, would give the mortgagee an imme- 
diate right to foreclose. 

This proposition, though coming from an Irish source, has met 
with a better fate than salvage liens ; but it owes its good fortune 
to the fact that it emanated from an English lawyer. “It is 
trae,” says Vice-Chancellor Kindersley, by way of apology, “ that 
the report comes from an Irish Court, but then it was English 
law expounded by an English lawyer of great eminence.” 

If it is desired that the mortgage shall remain for a term of 
years, a clause is generally added to the usual covenant to pay at 
Pe the end of six months that the mortgagee shall not call in the 
principal money before the prescribed time, provided that the 
mortgagor on his part observes the covenants in the deed. “It 
is difficult,” says Vice-Chancellor Bacon, “ to conceive a mortgage 
that could be framed in any other way. That that is the true 
principle, the cases which have been referred to prove beyond 














D. 859; (1870) In re Panama New Zea- wether, 53 DL. 275, cited in Jones on 





land and Australian Royal Mail Co., 
L. R., 5 Ch., 318. 


_ 3 (1679) Cutler v. Southern, 1 Wms. 





Saund., p. 134n; cf. (1831) Letħbridge 
v. Mytton, 2 B. & Ad., 772; (1842) Loose- 
more v. Radford, 9 M. & W., 657, 
with (1839) Collinge v. Heywood, 9A. & 
E., 633; but see (1598) Kumar v. Nobo, 








26 Cal, 241; see also Fetrow v. Merri- 


Mortgages, sec. 1175. Jones on Mort- 
gage, sec. LISS. 

2 (1845) Burrowes v. Molloy, 2 Jo. & 
Lat., 521. See also (1846) Roddy vV. 
Williams, 3 Jo. & Lat.,1; (1841) ints 
Lowe, 2 Ir. Jur., 131. 

H (1855) Edward v. Martin, 25 eS 
N. S., Ch., 234. | d 
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all doubt, if it were in question, but, in my opinion, it is open to 
no question. The mortgagor who stipulates that he shall have five 
years to pay the mortgage-money, must, of necessity, whether it is 
expressed or not, undertake at the same time that, if he fails to do 


that which is incumbent upon him during the period of five vears 


to do, the restriction upon the mortgagee shall thereupon cease. 
The cases before Vice-Chancellor Kindersley and before Lord St. 
Leonards in Ireland. and the ease in the Court of Review. which 


is not less strong than the other two, recognise and adopt that 
principle as the clear rale of law.” 


If, howéver, there is an absolnte covenant that the mortgage- - 


money shall not be called in during a specific time, the mortgagee 


d must wait forthe whole of such period ; 


made on the mortgaged property for which the mortgagee is 


entitled to claim a lien, it will not accelerate his right to enforce 
payment within the prescribed period. 


The leading case on the subject is Burrowes v. Molloy 3 Burrowes v. 
j ~ Mottoy. 


In this case, there was an unqualified covenant that the principal 
shonld not be called in until after the death of the mortgagor. 
The mortgaged property was a leasehold and the mortgagor 
covenanted to pay the head rent, but failed to do so; but the 
mortgagee, who was obliged to pay the rent for the preservation 


of his security, wi 


wed to recover it, as advances made 


by a mortgagee for the protection of the estate must follow the 


nature of the mortgage-security. 


It was also held that the 


: s mortgagee could not foreclose, though the covenant to pay the head 

rent had been broken, because there was an absolute covenant not 

to call in the money before the death of the mortgagor. 
Where the mortgagor agrees to pay the interest punctually, 


he is bound to make the payment on the fixed day, though Punctuslly. 





— 


* (1870) Seton v. Twyford, 11 Eq., 

591, 508, 599. See also (1866) Prosad 

v. Ramdhone, 1 Ind. Jor. N. S., 250; 

(1874) Wooma v. Beharee,21 W. R, 274: 

i (1891) Sararana v. Chinnamal, 15 Mad., 
- Sinsunguish (1870) Shoroshee v. Nund, 

13 W. R., 364 ; (1895) Kishori v. Ganga, 

B Cal., 225; (1867) Butdeen v. Golab 
"Fee, Agra H. C. Rep. (F. B.), 102; 










b ei ww — üa ⸗ 
= P 
| ve Munnu, 3 AJI., 509; 
* wm - a 5 séi 
È F d =. E wf og e T + 8 
e = A E? * 


(1881) Piari v. Khiali Ram, 3 All., 857 
(1891) Kannu v. Natese, 14 Mad., 477 ;: 
cf. Bebee Teeko v. Goolzaree, S. D. 
(N.-W. P.)of 1863, 555; distinguish 
(1866) Foolchand v. Ram Kristo, 1 Ind. 
Jur. N. S., 425. 

(1835) Ramsbottom v. Wallis, 5 L. 
J., N. S., Ch., 92; (1845) Barrowes v. 
Molloy, 2 Jo. & Lat., 521. 

® (1845) 2 Jo. & Lat., 521. 


mortgage-mo- 


and even if advances are calledinduring 
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Kekewich, J., was of opinion that it would be: pedantic in an 
English instrument to insist upon the etymological meaning of 


Waiver of the word.' The right to call in the principal may of course be 
ight to call in ‘ 
géet, l waived ; but the mere acceptance of interest, after the right to 


claim payment has already accrued, will not operate as a waiver? 
It may be noticed in passing that a covenant to pay interest at the 
stipulated rate for such time as the principal may remain unpaid was 


— held in one case to be an usual and ordinary covenant ina mortgage” 
Rule about I told you in the last lecture that in England if the debt is 
mortgagee * 


being — not repaid on the appointed day, the mortgagee 1s entitled either’ 
to six months 
notice or inter- to six months’ notice or interest in place of notice, so that he may 


est on repay- n 
ment before. have time to look out for another investment. But this rule does 


— not apply to an equitable mortgage by deposit of title- deeds 


to equitable 


where | is 1 for paymen ison fo istinc- 
— Y here no date is named for payment. The reason for the dis 


tion is, that, in the case of a regular mortgage, the loan is intended 
s to be of a permanent character. But in the case of an equitable 
security, the money is generally borrowed for a short time only 
and often at a higher rate of interest, because it is expected that 
the loan will be paid off shortly.* 
rA st I will now deal with the remedi 
dofault. awletault bas taken place. Now, generally speaking, a mortgagee 
is entitled either to foreclose or to sell the mort gs — * gies | 
But as I have already said, a sim 


E ——— tor E maa Ee 
sa e; while an English mortgages 
* generally ——— the right either to. sell. or to, foreclose 


An usufructuary mortgagee as such is 
a suit eithe oc sale.’ But it is said Oe 
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t Leeds and Hanby Theatre v. Broad- 11 All., 367; (1875) Duli v. e < 



















"El -~ bent (1898), 1 Ch., 343. 7 N.-W. P.. 55; (1870) Kent T. SRE 
a : 2 (1878) Keene v. Biscoe, S Ch. D.. SE 13 W. R., 46; is rm — 
Ga — 201 ; (1862) Langridge v. Payne, 2 J. E . Vitai, 13 Bom., 90, 100; OTT 
% —— H., 423. (1807) Arunachalam vV. A * RK" 
— * (1882) Manickya Moyee v. Boroda, Mad., 476; (1891) Samayya © AMM 
a 9 Cal., 355. lingam, 15 Mad., 174 ; (1882) Bei 
Ee * Fitzgerald's Trustee v. Mellersh ` Chauharja, 4 All., 45; UI" 


È — d i (1892), 1 Ch., 385. d Vv. ——— PE 
ae $ Sec. 67, Transfer of Property Act; . Collector of Moradatat, 5. ~x 
but see sec. 15 of Reg. 5 of 1827 of the 


a M. P., 1859, n 
— Code, (1SS8) Umda v. Umrao, 
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Ae snot anusufructuary mortgage within the meaning of the 
SH Transfer of Property Act if it contains a covenant to pay, for it then 

| "aie to be a ee mortgage.' It is, however, diffi- 
` enlt to see how a mere personal covenant to pay, unless it is Does covenan 


— t 
poig accompanied by an hypothecation of the property, can give the — 


usnfiructuary mortgagee a right of sale.” No such right can be miva ca kite 
chimed by a Welsh mortgagee either in England or in Ireland EE" "ent ot 
inthe absence of a condition as distinguished from a mere personal = 
covenant to pay, and though neither English nor Irish cases ca 


give us a rale of conduct, it is nevertheless, I trust, permissible 





to refer to them for ‘instruction of life and ensample of manners.’ 
In Teulon v. Curtis? which may be regarded as a typical case, Tevlon v. 
a freehold estate in remainder was demised by the owner to his — 
ereditor for a term of years. The term was subject to a proviso 
for redemption on payment of the sum borrowed with interest. "eng 


There was no time fixed by the deed for such payment, but it 











contained a covenant by the debtor for payment of the money E 
on demand. and also a covenant that it should be lawful for the : 
creditor to enter into the property to be held and enjoyed by him ae 


until the ee of the peep money and interest. [t was 
(1970) Keel v. Rash Narain, 13 W. R., sioner of Rae Bareli v. — Singh, 
W5; (1872) Junessur v. Ramdħani, 11 Cal., 237; 12 I. A., 1; (1895) 
— W. R., 253; (1873) Mujeedunnisea v. Yashrant Narayan v. Vithal Dicakar, 





_ Didar Hossein, 20) W. ER., 178: (1805) 21 Bom., 267 ; (1897) Luchmeder Singh 3 
er Bahari Lal e. Phukoo, 1 Sel. Rep, 158; v. Dookh Mochan, 24 Cal., 677. SS 
"een Venkatasami v. Subramanaya, 7 (1862) Nundlall v. Kullianahuttee, < 





$ GC Mad., S8, has been overruled in Marsh., 209 ; (1866) Munnoo Lall v. Reet 













Chatha v. Kunjan, 12 Mad., Phootun Singh, D W. R., 283 ; (1878) a 

| > Ganga Prasad +. Kusyari Din, 1 All., P 

e Ram v. Jwala Nath, 5 ~~ GIL; (1891) Idrus v. Abdul Rahiman, 16 a F 

€ N-W. P., App. 2; (1873) Gonesh v. Bom., 308: (1891) Samayya v. Nagalin- d dë? 
SC —— P., 128; (1988) Chathu gam, 15 Mad., 174; (1892) Mahadaji +. —— 
"SE 2 Mad., 109: (1890) Ramayya Foti, 17 Bom., 425; (1895) Sadashir v. Sgr - 

LE Mad., 232 ; (1892) Nannu v. Vyankatrao, 2) Bom., 296. H a 

Mad, 338 ; (1893) Sirakami 3 (1832) 1 Younge, 610; 2 L. J. (N. S.) penis 








— — 131:4M. Ex. Eq., 17. See also (1842) Balfe v. SE 

3 Linge Reidi v. Sama Lord, 2 Den. E War., 480; (1840) ` SN, 
l- Rep., In: 17 Mad., O'Connell v. Cummins, 2 Ir. Eq., 251; 
distinguish E POS ae es — së 
Lem, Senge — ! S. D., N- 
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held, notwithstanding the covenant by the debtor for payment of 
the money on demand, that the security was in the natare of a | e 


ez 


Welsh mortgage and could not be foreclosed. 


Covenant in 
sur-e-peshohee 
lease about 
mortgagee to 
remain in 
possession on 
non-payment 
of loan after 


I should notice in this place that, in a sur-i-peshgee lease for a 
term, there is very generally a covenant by the mortgagor that 1 
the debtis not repaid at the end of the term, the mortgagee will 
continue in receipt of the rents and profits subject to the mort 


Ge end of gagor’s right to redeem at the end of any year. Such a covenant 

— — however does not prevent the mortgagee trom giving up the lands 
atthe close of the term. In other words, it does not amonnt to 
an undertaking on the part of the mortgagee to hold on until 
it suits the mortgagor to pay him off; but only preclades the 
mortgagor from re-entering in the middle of any year, in the event 
of the mortgagee continuing to receive the rents and profits after 
the term specified in the lease, owing to the mortgagor's failnore to 
redeem at the expiration on the term. ! 

see d The question whether an equitablefmortgagee is entitled to 

eneen foreclosure or sale, is left in some degree of haziness by the English 

— — eases, which has not been removed by the ebien Transfer of 


closure or sale. Property Act. Where the deposit of title-deeds is accompanied 
by an agreement to execute a formal mortgage, or even where 
there is a simple deposit or memorandam without any such 
agreement, the mortgagee may, according to the more modern 
authorities, insist upon foreclosure. Bat if the terms of the 
agreement exclude the right to a legal mortgage, the mortgagee 
will only be entitled to a decree for sale. It must not, however, 
—— not be thought that in England a right to claim foreclosure excludes 
legal estate, the right to claim a sale especially as a power of sale is now 
ciel — implied in every contract for a mortgage. But in Bengal it 
seems an equitable mortgagee will be entitled only to a decree for 
sale, at any rate where he is not entitled to a conveyance of the 
legal estate.* - : 











2 (1872) Gowreee v. Bhole, 17 W. R., 
211. See also (1893) Sivakami v. Gopala, 
17 Mad., 131; 4 M. L. I., 50. 
= 2 Fisher, sec. 1004; (1869) Tennant 
v. Trenchard, L. R., 4 Ch., 537, 542: 


= cf. (1889) Manekji v. Naserwanji, 14 
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I may here remark that a mesne mortgagee has the same Rightsof e 


ights of foreciosure and sale against a puisne mortgagee as the mane 
el rights of forecic — — —— e pul rheagee as mortgagee. 





ber has against the mortgagor." 


It should be noticed that a mortgagee, who is also a trustee, Foreclosure 
e D ` - - = not allow 
will not be allowed to foreclose, for, as trustee, it is his duty to make where mort- 


the most of the trust property for the benefit of the cestuz que trust. gagee is 

Sale and not foreclosure is also the proper remedy in the English 

law, where the security is vested in the mortgagor as the legal 
representative of the mortgagee, and it is likely to prove deficient. 

Bat there is no such qualification in the Transfer of Property 

Act, which absolutely prohibits a foreclosure in such cases.’ 


[ should also notice in this place that in the case of a mort- Foreclosure 


e e ` d sale both 
t gage of a public undertaking, both sale and foreclosure are equally forbidden in 
forbidden.* In the absence of any provision for the transfer of ——— 

its statutory powers and obligations from a public body to any BZ 


undertakings. 
other person, it would be manifestly contrary to the policy of the . 
legislature to permit creditors to issue execution and thus destroy 
the undertaking. But the legislature may undoubtedly provide Execution 
z for such a transfer, and this has actually been done by the Domi- Railway 
nion Parliament in Canada ; though even there a Railway under- TERA 
taking may only be taken in execution as an integer and cannot 
be disintegrated by piecemeal sales.’ 
The reasons for prohibiting the sale or foreclosure of such Gardner v. E 
undertakings are fally explained in the leading case of Gardner * gie 
v. London, Chatham and Dover Railway Company where 
Lord Cairns says: “The object and intention of Parliament, 
however, in the case of each of these various undertakings, was 
« Clearly tocreate a railway which was to be made and maintained 
by which tolls and profits were to be earned, which was to be 
worked and managed by a company according to certain rules of 
_* Management, and under acertain responsibility. The whole of this, 
when in operation, is the work contemplated by the Legislature, 
esmd itis to this that, in my opinion, the name of ‘undertaking’ 
d is given. Moneys are provided for, and various ingredients 
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ege, 
e de" en 


go to make up the undertaking ; -but the term ‘undertaking’ 





is the proper style, not for the ingredients, but for the completed 
work, and it is from the completed work that any return of — 
moneys or earnings can arise. It is in this sense, in my opinion, 
that the undertaking is made the subject of a mortgage. What- 
ever may be the liability to which any of the property or effects ` 


connected with it may be subjected through the legal operation ~~ 





and consequences of a judgment recovered against it, the under- 
taking, so far as these contracts of mortgage are concerned, is, in 
my opinion, made over as a thing complete or to be completed ; 
asa going concern with internal and parliamentary powers of 
management not to be interfered with ; as a frait-bearing tree, 
the produce of which is the fand dedicated by the contract to 
secure and to pay the debt. The living and going concern thus 
created by the Legislature must not, under a contract pledging it 
as security, be destroyed, broken up, or annihilated. The tolls ‘ 





and sums of money ejusdem generis, that is to say, the earnings of d 
the undertaking, must be made available to satisfy the mortgage ; mm 
but, in my opinion, the mortgagees cannot, under their mortgage 
or as mortgages by seizing, or calling on this court to seize, the 
capital, on the lands, or the proceeds of sales of land, or the stock 
of the undertaking, either prevent its — —— or reduce it into 
its original elements when it has been completed. | 
It is hardly necessary to poiat out that, if the mortgaged 
property is converted into money, under circumstances which ` 
would prevent the mortgagee from following such property, 
the security would attach to the purchase-money unless the ` 
conversion is attributable to the default of the mortgagee" _— 
But it seems to have been the opinjon of the Sudder Des my — 
Adalut that the mortgagee may not sue an unsecured — 
whom the surplus-proceeds have been paid, without first obtaining 
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decree against the mortgagor. In the absence of any such decree, E 
it seems to have been thought that, the mortgagee had no more d 
right to the surplus-proceeds than an unsecured creditor." 
l should add that, as the security of the mortgagee is indivisi- Such securit 
$ ble, the charge would fasten upon the whole proceeds and not upon eeh - 
any particular part. In the case of Gosto Behary v. Shib Nath? ` 
the surplus sale-proceeds of a patni taluk, which had been sold for 
arrears of rent under Regulation VIII of 1819, having been drawn —— 
ont from time to time by unsecured creditors of the patnidars, the 
plaintiff, who held a mortgage of the taluk, sued to recover from 
them the amount due to him under his security. Two of the defend- 
ants pleaded that over and above the amount taken by them, there 
remained in deposit sufficient money to satisfy the plaintiff, and 
that the other unsecured creditors who had drawn out this balance l 
should alone be rendered liable. It was, however, held that the 
surplus sale-proceeds were to be regarded as the ‘shape into which 
Mihe plaintiffs security had been converted, and, as before such 
conversion the security could not be split up into parts, the plain- 
tiff was entitled to realise the mortgage-debt out of the whole of 
the surplus.? 
A rule, the s „the mortgagee survives the 
4 = e of the mortgaged promises, “bat somewhat complex ques- proceeds of 
g ns may arise out of the conversion of moveable property which ei — 
= may be illustratedd by a late case in the Madras High Court. A Desen 
ship which was pledged to the plaintiff was seized in French ™™*™ 
territory and sold by the French Court before the mortgage-debt 
of the plaintiff fell dae. Under the French law, whenever pro- 
perty is sold by the Court, it is sold free of incumbrances, and the 
question arose whether the lien of the plaintiff on the ship survived 
the sale or whether it had b2en transferred to the proceeds. The 
: n was dismissed on the ground that it was premature, but in 
| course of their judgment, the learned judges observe :— 
ing to the —— dro Cer — of pies 
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ing a sale in a foreign territory.” Story says, in his Conflict of 
Laws, section 402 : * Upon the general principles as to the opera- 
tion of contracts, and the rule that moveables have no locality, it 
would seem that these privileges, hypothecations, and liens ought 
to prevail over the rights of subsequent purchasers and creditors 
in every other country; that, having once attached rightfully 
in rem, they ought not to be displaced by the mere change of local 
situation of the property” (see also Westlake Edition of 1858, 
pp. 256 and 257). The French law of sale differs from the old 
Roman law, and the English law in recognizing in sale a contract 
warranting the title (see Benjamin on Sales, pp. 317—319, Second 
Edition) : but at the same time, a fundamental maxim of French 
law is “ La vente de la chose d autrui est nulle ” (Code Napoleon, 
section 1599) and, though the French processual law may purport 
to convey property in a sale under a decree free of all incum- 
brances, where these incumbrances had been effected by contracts 
in French territory, such sale could hardly be held to pass such§ 
rights in the property, already acquired under a different law in 
foreign territory, as are usually by international law held to sur- 
vive. If it did so, it would contravene the principle of the maxim 
(Code Napoleon, section 1529) above quoted, and would purport 
to give a title to one person of property in which another had 
acquired rights. 

But the lien of the plaintiff would appear not to be one of 
the special liens which are held to survive, notwithstanding 3 sale 
in foreign territory (see Story, section 402).’” 





I will now deal with De GDL OF o ILL Kb a — 
gaged property without the in ention of the Court. Section 69 
of the Transfer of Property Act recognises the validity of a power 
of sale in this country, but only in a very attenuated form. Such a 
power is valid only (a) where the mortgage is an English mort- 
gage, and neither the mortgagor nor the mortgagee is a Hinds, 
Muhammadan or Buddhist, or a member of any other race, 
sect, tribe or class who may be excluded from the operation of 
this section. by the Local Government ;? (b) where the mortgagee _ 


* nort- 











® (1882) Chithambara v. Muthaya, 5 6-19 @f the Trustees and Mortgages 
Mad., 332, 333. Powers Act, 1866, apply to such mort- 
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is the Secretary of State for India in Council; (e) where the 
mortgaged property or any part thereof is situate within the towns 
of Calcutta, Madras, Bombay, Karachi or Rangoon. 


There was an idea at one time that the mortgagee was a Power of sale 
` — must not be 
trustee of the power for the mortgagor, but it is now settled law used for 
| d We ` fraudulent 
that the mortgagee exercises the power for his own benefit and purposes. 


a? 


actuated by some indirect motive. But the power must pot be 
used for fraudulent purposes.’ 
Under the Transfer of Property Act, a power of sale can only Power of sale 


e e — i d — under Transfer 
be exercised if the principal money is not paid within three months GA 


after service of notice in writing on the mortgagor, or if any 
interest due on the security amounting to not less than Rs. 500 
remains unpaid for three months. An improper or irregular pt 
) exercise of the power will not, however, invalidate the sale, though such power. 
l _ it will subject the mortgagee to a claim for damages either at the 
instance of the mortgagor or of his assigns including puisne incum- 
brancers.’ But if the mortgagee takes pains to comply with the 
provisions of the power and acts in good faith, his conduct in 
regard to the sale cannot be impeached. Thus, if the mortgagee 
takes reasonable precautions to obtain a proper price, the mortga- 
gor will not be entitled to any redress simply because a larger 
sum might have been obtained for the property if the sale had 
been postponed.* 
The law, however, will not protect a purchaser who buys Purchaser 

. R with notice of 
with notice of an irregularity in the sale, unless, perhaps, the irregularity in 
irregularity is of such a description that the mortgagor could — — 
waiye it, and the purchaser bas no notice that it has not been 
waived. In arecent English case, Bowen, L. J., said: “If under e E v. 
the terms of a power of sale, the purchaser is relieved from ; 
enquiring whether the condition in a proviso had been complied 
with, and if the validity of the exercise of the power of sale depends 


the court will not interfere simply because the mortgagee is 


a 








* (1882) Warner v. Jacob, 20 Ch. D., 3 (1895) The Madras Deposit, dr, 
20 ; (1882) Martinson v. Clowes, 21 Ch. Society v. Passanha, 1l Mad., 201; 
D., 857; (1898) Farrar v. Farrars, 40 Ch. (1876) Dicker v. Angerstein, 3 Ch. D., 600. 
aD.. 395; Kennedy v. De Trafford (1897) * (1888) Farrar v. Farrars, 40 Ch. D., 

A. C., 190; ct. 395. 
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dëi * 
Er: mee 
KN: — 
upon a proviso which the purchaser could in fact waive, [dont 


feel sure that the protection clause would not save him. In the sg —— 
of Parkinson v. Hanbury, the purchaser not only knew that no 





notice had been given, but he knew that there could be no waiver = 
because the mortgagor was dead and had no personal represen- 2 
tative. But does that apply to a case where the notice might 
have been waived ? I should like to consider that question further 
befor deciding — 

Gees. I should mention that a mortgagee who sells under a power 
emp is precluded from buying the property himself. For a man 
` cannot sell to himself either in his own person or in the person of 

anes not another ; though an abortive sale in professed exercise of the power : 

Seto does not destroy or exhaust it. A sale by the mortgagee, however, 

sell, to a corporation of which he is a member is not either in form of 

in substance a sale to himself, a corporate body being distinet = 


og th mort- from the persons composing it. Such a transaction, therefore, is — 
— of not reached by the rule that a mortgagee cannot sell to himself 7 

member. , either alone or with others ; nor will the sale be set aside merely 

because there may be a conflict between the interest and duty of the 

mortgagee. But there may be circumstances attending the sale 

which would throw upon the purchaser the burden of sustaining 

3 the transaction.® 

An agent employed by the mortgagee in conducting the sale ` 
labour sunder the same disability as his principal. For it is the — 
duty of the agent to obtain the best possible price for the popes | 
but his interest as purchaser would be to pay the least possible — 
price for it.* But it is said in a recent ease, that the proposition 
that an agent of the mortgagee cannot buy the property r 
upon the notion, which may now be said to be exploded, that a m 
n Eason., gagee selling under a power is a trustee for the — J t 
the mortgagee, however, does not fill that character “it is diffie d ` i 
says Cozens aay. J., “to see how a transaction — we —* 
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ma "mortgagee selling and his own solicitor even though it may be 

= capable of being impeached by the client—that is to say, the 
mortgagee—can be open to question at the instance of the mortga- 

gor, who never stood in the gelation of client to the solicitor 
purchasing.” ! 


You have seen that a mortgage cannot be redeemed piece- Foreclosure 
SBA SA ET edeer LEA PISCE- piecemeal not 


= : meal, and the same remark holds good of foreclosure ; though it allowed. 
Sc: D open to the mortgagees to sever their interests under 4 


gage, but this can only be done with the consent of the mortgagor. Person interes- 


li f 
In the absence of any such consent, it is a well established rule eme 


money cannot 


that a a pe rson who HEH entitled on ly to a part of the mortgage=- ene for fore- 
—— cannot bring an action only ` to foreclose a _correspond- —— eer 


ing or any other part of the mortgaged estate, So in the case Case of contri- 
—— mortgage, where only a part of the principal —— palit 
money is advanced by one of the mortgagees, the security cannot 
be enforced against a proportionate part of the mortgaged 

land. The whole transaction will be regarded, in the absence 
of any evidence of subsequent acts and conduct, as inchoate and * 
incomplete.’ 

But where one of two joint mortgagees acquires the equity Aliter where 


one of two 


` of redemption in the mortgaged estate, the other mortgagee may joint mort- 
gagees acqnir š 
foreclose for his share of the debt ; and the foreclosure proceed- eqnity of re- 


— ings will not be bad merely because they relate only to a part nd TEE 


not to the whole of the mortgaged property.* 
* now come to cases in which a mortga 
| — — 
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gor mayke made per- When tee 
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cement to aif liable in 





ACU A. ains no express en 


If the security is wholly or partially —— cove- 
nant to repay. 











the mort o 
WË or —— insufficient owing to causes other than 
the EE? conduct, either of the mortgagor or mortgagee, 
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the mortgagor may be called on to give another s 
security, and on his failing to do so within a reasonable time, he 
But where the secarity 
assumes merely a new shape, as where mortgaged premises are 





may be sued for the mortgage-monev.' 





acquired under the Land Acquisition Act, it is not destroyed within 
the meaning of this rule.’ 

à Again, if the mortgagee is deprived of his security either 
wholly or in part by the wrongful act of the mortgagor, he 


















Remedies of may sue the mortgagor for the mortgage-money.* Thus, if the 
eccanty oia title of the mortgagor is defective, the mortgagee may at once 
ës bring an action for breach of the covenant for title, though no 
eviction or disturbance may have actually taken place.* Similarly, 
HI mortgagee, where the existence of a prior mortgaye has been 
fraudulently suppressed, may sue the mortgagor for the mort- 
* SW Te 
a Sec. 68, Transfer of Property Act. 44, 150; Net Ram v. Ram Sub 
See also (18570) Vi/hoharala v. Cholatal, N.-W. P., S. D., 1847, 199; (1349) (elt ` z: 
7 Bom. H. C. Rep., ac., 116; citing Purkash v. Martindell, T-S. De H, 
Vyavahar Mayukha, Chap. V, sec. 11, affirmed in appeal, 4 M. LA, H: 
cl. t, Stokes’ Hindu Law Books, p. 114; Soudagur v. Musseeta, N.-W. P., 5. D., 
41874) Sheo Golam v. Dinker Doyat, 21 1850, 55: Derlbmoee Dasera ~- Dana- 
W. R., 226; (1875) Pitambur v. Ram rain, S. D., 1851, 750; Amatool Hosein on 
Surun, 25 W. R., 7, and Derbmoee v. v. Ahmud Alee, S. D., 1852, 1%; — 
Debnarain, S. D. A. of 1851, 750 ; cf. Anundmaye v. Jadoomonee, Š. D., 1853, 
Art. 2131 Code Napoleon. 59 - Madhoo v. Doorga, S. D., 1853, 56: 
7 (1890) Arumugam v. Sivagnana, Edun Beebee v. Golam Altë, S. D., 
13 Mad., 321. 1845, 588; Prem Nath v. Kaleepirshum, 
* ® For cases under the Transfer of Pro- S. D., 1856, S49; Ablak Bhukul Se ` 
* perty Act, see (ISH) Hira Lal v. Ghasitu, Narain Gossain, S. D.. 1858, 38; ~ — 
16 AN., 318; (1889) Singjee v. Tiruven- Solano v. Roop Kooar, S. D., 1859, 53: — 
godam, 13 Mad., 192; (1893) Linga v. Doollubh Bhutt v. Hurrokishen, S. Dea == 
A šama, 17 Mad., 469; distinguish (1890) 1859, 322; Chutterdhħaré V. puer == 
Se Arumugam v. Siragnana, 13 Mad., S. D., 1859, 1181 ; Matadeen V. 20088 
4 321; for cases not decided under the Singh, N.-W. P., S. D., 1960, =" 
5 Transfer of Property Act, see (1865) (1881) Raghu Nath v. Thakuri, ki ue a= 
ck Mahomed Hossein v. Obhoy Narain, 4 16: (1865) Vayalit Pudia V- d * 
a WR. 70; cf. (1875) Bishen Dyal v. Varma, 2 Mad. H. C., 315; Sus * 
PE Huruck Narain, 24 W. R., 17; (1864) Dogi, Bom. P.J., 1854, 59; (E80 
a Mahomed Baksh v. Thakurdyal, 1 W. v. Abaji, 11 Bom., 475; OI. 
ei. k. 35. See also Jehan v. Khoojah, (1875) Bolaki v. Joykishem, |S" = 
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gage-money at once on the discovery of such fraud.’ But the 
mere refusal of the mortgagor to admit the execution of a mort- 
` gage-leed before the registrar will not, it seems, entitle the mort- 
gagée to recover the money lent by him before the debt is due. 
It is hardly necessary to add that a mortgagee who takes a 
precarious security, as, for example, a submortgage at his own risk, 





cannot claim compensation, if the original mortgage is redeemed.’ 
The mortgagor will also render bimselt personally liable if he Transfer of 
fails to deliver possession of the mortgaged property to a mortgagee 





who is entitled to it; and, it seems, that the mere fact thata 
zuripeshghi lease contains a recital that the property is actually in 
the possession of a previous zuripeshghidar, whom the new lessee. 
undertakes to pay off, will not affect the liability of the mortga-. 
gor A Th is bound to r 
nce made to him, possession 

been fully established b 
the Tra 
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ywoposition that th 















if he is unable to make over 





the mortgagee, I may note in passing, 





a long beadroll of cases hetore it was ` S > 
-uuberky chet 
= The Transfer of Property Act also gives the mortgagee the 
right to sue the mortgagor for the mortgage-money, if his posses- 
ion is distarbed by the mortgagor or any other person, but though 
~~~ the words are very general, I do not think that the mortgagee can * 
sue the mortgagor personally, when his possession is unlawfully 
disturbed by a stranger. It is true the wording is different from conveyancing 
that of the English Conveyancing Act, 1881, in which the cove- * — 
nant for quiet enjoyment is restricted to disturbance by the 
mortgagor and persons claiming under him. But the correspond- 
ing express covenant in common use before the Act though it 
contained no such restriction, but was expressed to be against ` s 
disturbance by any person or persons whomsoever, was always . ` E 
er understood to be only a covenant against lawful title. Though, — — 


therefore, the clause of the Transfer of Property Act speaks of | i 
disturbance generally and not mereiy lawful — it cannot | S i 
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e fairly contended that the legislature intended to make the mort- 
gagor liable for the capricious and wrongful acts of third persons." 
In speaking of covenants to indemnify generally against all ` 
persons, Lord Ellenborough says: “The rule has been correctly — 
stated at the bar that, where a man covenants to indemnify against — 
all persons, this is but a covenant to indemnify against lawfal title ; 
and the reason is because as it regards such acts as may arise from 
rightful claim, a man may well be supposed to covenant against 


all the world : 


malice of strangers might suggest, 
properly restrained it, within its reasonable import, that is, to lawful 
different where the individual is named, 
for then the covenantor is presumed to know the person against 


title. It is, however, 


whose acts he is content to covenant, 
reasonably expected to stipulate against any disturbance from him, 
whether by lawful title or otherwise.” 


Again, 
Le 


MORTGAGE, 


but it would be an extravagant extension of such a 
covenant if it were good against all the acts, 


in Platt on Covenants,’ 
quiet enjoyment was formally held to extend to tortuous evictions 
or interruptions, but the learned author adds 











which the folly or ` — 
and, therefore, the law has = 





and may, therefore, be 


it is said that a covenant for 





- “ This doctrine was 


never freely acquiesced in, and a different rule is now established.” * 

Similarly, Butler says: “It is now settled that a general 
warranty of title or enjoyment extends only to eviction by persons 
having title, while a covenant for enjoyment without eviction by 
persons —— named, is a warranty against w -rongful as well 


as rightful entries.” 





* (1884) Jhabbu v. Girdhari, 6 All., 
298 ; (1892) Gopalasami v. Arunachela, 
15 Mad., 304; (1896) Nakchedi v. Ram 
Charitar, 19 All., 191; Khajah Mo- 
homed v. Nizar Ali, W. R. (1864), 
348; distinguish (1873) Kherodhar v. 
Dooleechand, 19 W. R., 424; but see 
the observations of Banerjee, J., in 
(1894) Hira Lal v. Ghasitu, 16 All., 323. 


But where the disturbance is the act of the 
person who makes the covenant, or of his heirs or executors, the ` 
covenant would extend to lawful disturbances. b = — 

Of course the covenant may be so worded as to extend to — 
unlawful disturbances, as in Chaplain v. Southgate® where the 
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ae 


2 (1816) Nash v. Palmer, 5 M. Eë, 
374, 379-80; cf. (1822) Fowles v. Wi r 
1 B. & C., 29. | * 









e P 312, et seq. S— 
* And see Rawle on Cov. for Sl" 
p. 133, to the same effect. | 
é Shep. T., 166. Ki 
e (1717) 10 Mod., 294: see a als 
Hunt v. Allen, — — zb 
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covenant was one against all claiming or pretending to claim any 
right. But such covenants are very unusual. 


To return. It will be observed the Transfer of Property Act The gert 


giyes the mortg eea right of action, not for damages Pë the Tranefer 
but but only for the mortgage-money which means ans the rer and %4 Act has Ce d 


right of mation 
interest due on the security, But tongi iE in ordinary CAS@S, 2 oniy for the 


. } * H — e or’ 
mortgagee when deprived of his security can only recover his — $ 











mortgage-money as damages for breach of the covenant for quiet 
enjoyment, this may not always be the true measure of damages, 
as, for example, where there is a covenant not to pay off the 
mortgage-debt for a prescribed period; or where the mort- 
gagee is entitled to the profits under the terms of a zuripeshghi 
lease. 

In bringing these remarks to a close, I will only remark 
that the Act speaks of the liability of the mortgagor alone to repay 
the money. But in one case, it was held by the Agra Sudder 

e Dewany Adalat, that the purchaser of a mortgaged estate would 
render himself liable to be sued for the mortgage-money if he did 
any act by which the mortgagee was disturbed in the enjoyment 
of his just rights. 


il E on to 
I will now say a few words on Accessi 


mortgaged 
irity ;—a subject which Property. 
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is dealt with in sections 70 
= In the absence of a any contract to the contrary, th the law v gives 

the benefit tof such accessions to the mortgages. Ev ae thing there- 
fore, tha that th the mortgage e to 
improve its value or any na tural increase pg: form care of of the 


— E And e an equitable mortgagee by deposit has in a this 
= Tespect the same rights as a mortgagee by a deed 


— 
— 
— 



















U 4 D de LW 













— 


hus, fixtures attached to the land by the mortgagor after the ët 
= mortgage would be included in the security, and he will not be passes fixtures. 
_ entitled to remove tenant’s fixtures simply because he has attorned 

— tenant to the mortgagee ; for the attornment ‘is merely a super- 











Zem agardar v. Ahmed Khan, 8 Soudagur v. Museeta, S. D., 
, 175; Leg, Seth Jaidayat v. N.-W. P. (1850), 55. 
7 * Cf. Art. 2153, Code Napoleon. 
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added security, and the mortgagee cannot be called upon to elect 
between his character as landlord and his character as mortgagee. 

The mortgagee, however, must not sever the fixtures from the 
land without the consent of the mortgagor. If he does so, he 
may render himself liable to the mortgagor for their value, as the 
removal would release the fixtures from the operation of the mort- 
gage, and they cannot therefore be affected by a subsequent decree 





for sale or foreclosure.’ 

It must be remembered that it is only chattels which, when 
annexed to the land, become fixtures, technic: ally speaking, that s 
œan be bound by a mortgage; for they then become in law part 
of it, giving the mortgagee an increased security for his debt. It 
is, however, difficult to lay down any general rule on the question” ` 
when an article of personal property attached to the land a 
becomes a part of it. All that can be said is that regard 
should be had as well to the way and manner in which it is 
attached as to the intention with which it is done, whether for 
temporary use or for permanent improvement. In Ær parte Mont- 
gomery, §c.,3 the Lord Chancellor said: “I find all the cases 
come round to the same question, viz., what are fixtures ? Now 
it appears to me that this does not at all depend upon the 
power of removal ; the owner in fee has the right to remove all 
fixtures. The tenant has a right to remove fixtures erected for 








trade purposes ; but until they are severed they are still fixtures, 


and as between mortgagor and mortgagee they are not removable, 
though the mortgagor remains in possession. I, therefore, think 
that the possibility of removal is not so much the test as the natu 
of the article.” As a rule buildings erected on the mo 
land will be treated as an accession to the mortgaged property- 
But if a building is erected merely for temporary use, there being ` ` 
no intention that it sheuld be attached to the land even slightly, 
the mortgagee will acquire no interest in it. though, in some 
cases, the purpose for which the building is erected may dete 
its character as part of t 




















` Ai Exp. Punnett, 16 Ch. D.  ® (1855) 4 Ir. Ch., — 
226; (1875) Meux v. Jacobs, LR." one, Gorringe (1897),1 
cases cited in the — 


a Jones, sec. 675a. * Jones on Mortgage, sec- 
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A more difficult question arises where the rights of third Rights of 
third parties 
parties are involved. There is a notion that pre-existing rights, in fixtures. 
on personal property, which is subsequently affixed to the land will, 
as a rule, over-ride tac claim of the mortgagee to treat it as part of 
his security ; as it is not, generally speaking, in the power of a mort- 
gagor, it is thought, to confer on the mortgagee a better title than 
he himself has to anything which may be affixed to the land,! but 
the proposition that one’s property can never be taken away from 
him by being fised in the land of another is too wide : though in 
Some cases? the owner of a chattel may remove it according to 
the terms of his agreement with the mortgagor before the mort- 


gagee has taken possession. In a very recent case, Lord —— ve 


H 


Jostice Lindley said: “ By leaving the mortgagor in pos- 
session, the mortgagee impliedly authorized him to carry on his 
business (which was that of a nurseryman) and to sell and 
remove the plants, trees and shrubs, which, though fixed to the 
= soil, constituted his stock-in-trade. This implied authority car 
hardly be confined to such things, but may fairly be regarded, 






ind, I think, ought to be regarded, as authorising the mort- 
gagor, whilst in possession, to hire and bring and fix other fixtures 
~ necessary for his business, and to agree with their owner that 
he shall be at liberty to remove them at the end of the time for 
which they are hired. Unless this be so, persons dealing bond 
fide with mortgagors in possession will be exposed to very 
_ unreasonable risks; and honest business with them will be 
= seriously impeded. This implied authority and the fact that 
=a the hot water apparatus was not the property of the mort- 

_ gagør are the important features of this case, and are, in my 
` opinion, sufficient to protect the defendants from the claim of the 
_ plaintiff. Whether Wood & Co. could have removed the appa~ 
matus if it had been put up before the mortgage to the plaintiff, Le 
o if the plaintiff had taken possession before removal, are ques- | 
_ tions which it is unnecessary to a and on which I exrress 
mn In such a case as present, the mortgagee’s 
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security is neither better nor worse than when he took it, and 
no injury is inflicted on him.” 


Martgages One at least of the questions here left undetermined called 
ean cum H g * S H , vw 

fixtures for decision in the later case of Hobson v. Gorringe. There,a 
erectex! n | ` 

— chattel, let ont on the hire and purchase system, was affixed to 





maa thé hirer’s land which, the report states, was afterwards mortgaged 
; by him, and the mortgagee, who took without notice of the agree- 
ment, entered into possession while the chattel was still on the land. 
It was held that though a person can agree to affix a chattel to the 
soil of another, on the terms that he will be at liberty in certain 


events to retake possession, such agreement will not run with the 





land nor will it be enforced in equity against a bond fide purchaser ` 





for value. 
n De = It would, however, seem from the judgment that the right 
observations of the owner to remove his chattels may be enforced as a servitude = 
S if it is created by deed. The learned judges also seem indirectly 
tu recognise the right of the owner to reclaim his property against 
a purchaser with notice. — 
Sir Frederick Pollock thinks that the judgment is both ` J 
mentary law and elementary morals, but remarks that it is doubt 
a whether notice of the agréement would raise any equity against ™ 
— the mortgagee, notice X. a very different thing from 4 
covenant running with the land. I speak witb diffidence, b 
o a mind unsophisticated by black-letter learning, the right of a 
ortgagee, who takes his security with notice, to appropriate 
fixtures, can hardly appear in the light of ‘ elementary morals.’ 
Everybody may not know whether a covenant does or does — 
run with the land; but unless a man’s notions of right and Wan 
ave been perverted by the casuistry of law, he would certam 
hesitate to annex a chattel which he knows to belong to — 
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3 Gough v. Wood & Co. (1891), between a contractby a person toa llow 
1 Q. B., 713, 720. the removal ef a chattel affixed to = 
s (1897) 1 Ch., 182. A writer in the own lind and a contract to allow s ER — 
Law Quarterly Review points out that removal when the land belongs Së E : 
the decision in this case was given upon other person. In this country, howeve SÉ 
a hypothetical state of facts, for he where a mortgage is treated as ger" 
agreement by the mortgagor was made. security, no such distinction € 
not before but after the mortgage, made. See13 L. Q. R. p 121. ` 
there being in the opinion of the learn- S 13 L. Q. R., 120. — 
ed writer all the difference in the world Se WT, d —— 
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Be this, however, as it may, it cannot be denied that the 

English law of fixtures bears on it the stamp of the comparatively 

rude age in which it was fashioned, and notwithstanding a few 

improvements, has not kept pace with the complex requirements 
? of modern civilisation. It cannot therefore be held up as a 
pattern for our imitation. 

It remains to add that the right of the mortgagee may be Mortgagee’s 
excluded by the terms of the instrument. But where some — 
fixtures only are specified in the deed, it does not necessarily St ZEN 
follow that the rest will be excluded from the security. In 
such cases, it is a question of construction whether all would 
pass with the mortgage.' 

On a.similar principle, the goodwill of a business carried on Goodwill 


£ e e of business 
upon the mortgaged premises will follow the security. Because òn mortgaged 


» ege e e ` remises 
the goodwill is ordinarily nothing more than an advantage attached $. As 


to the possession of the mortgaged premises, and cannot, therefore, —— 
be separated from them. The goodwill of a public house will 
l thus pass with the house ; for, in such a case, the goodwill is the 


= habit of the customers resorting to it. But this goodwill Aix where 





must be distinguished from the goodwill attaching to the per- eck 
= sonal reputation of the owner or oceupier of a house and due Va skili 
to his personal skill. In Cooper v. Metropolitan Board of Works, "7 mëngt: ` 
Cotton, L. J., said: “ Goodwill is a word of which few people 
understand the meaning. It is obvious that there are certain 
kinds of goodwill to which a mortgagee will be entitled. The 
goodwill which attaches to a particular house increases the value 
of that house and, therefore, the mortgagee is entitled to that. 
instance, there is a well-known public house, and from its 
sition being well known, people frequent it, the goodwill 
attaches to the house and adds to its value. But there may be 
E. other kinds of goodwill attaching to personal reputation which a 
- man has made for himself. That does not go to the mortgagee 
_ of the house, but is a thing personal to the man whose skill and 
_ whose name have acquired that goodwill.* 
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ss ® (1856) Waterfall v. Penistone, 6E.& xv. Fraser, 2 K. & J., 538; (1861) Haley 
PB 876; (1871) Begbie e, Fenwick, L. R., v. Hammersley, 30 L. J., Ch., 771. 

ach, 167 2 (1883) 25 Ch. D., 472, 479; cf. (1828) 

Ch. D., 64; (1856) Mather Chissum v. Dewes, 5 Russ., 29; (1876) 
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Goodwill does Of course if the security does not include the bus e ie | 
ba ducted on the premises, the goodwill will not pass, altho h cb ` 
— ` p may be a purely local goodwill and a mere incident of the h — se. 
Thus, if a person carries on business in his own shop, a met, = 
gege of the house would not include the business carried on by i 
the mortgagor, though in some cases, as, for instance, where a ` : zë 
colliery is mortgaged, the business may be included in the secte = — 
rity from the nature of the transaction itself.! — 
nor if iti Again, the coodw ill will not pass to the mortgagee where 3 t 
severed from . 3 
mortgsged is severed from the mortgaged premises at the date of the mor —— 
the date of gage. Inarecent case, where the mortgagor was carrying om = 
mMorterce. Ç 


business as underlessee of a house of which he was the owner ` 
5 subject to a lease which was afterwards surrendered, it was hel E 


. Å —— 
that the goodwill could not be treated as an accretion to the 


lt seems. however 








security. , that if the mortgagee enters into 
possession, he will be Kita to the goodwill, though it was not — 
included in the mortgage. = 

On a similar principle, where d: amages are awarded under the S — 
Land Acquisition Act for injury to the mortgaged premises, the 
mortgagee will be entitled to the compensation money. “Thesam ` 
awarded arises from or grows out of the land, by reason of the — 
E which has diminished its value. In equity it is the land itself”5 
a Similarly, in one case where the revenue of an estate in ` 
mortgage was reduced, the Sudder Dewany Adawlut held that ` ` 
the mortgagee in possession was entitled to the benefit of the 
reduction, which “ became incidental to his lien and tended pro 
tanto to complete the liquidation of the mortgage-debt — es 

It follows that the mortgagor cannot claim any 
t of improvements made by him on the mor raged pro- 










Me zee 
entitled to 
compensation- 
money under 
Land Acquisi- 
tion Act. 
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Pile v. Pile, 3 Ch. D., 36; (1880) Exp. an assignee of the — 1 weg : 


Punnett, 16 Ch. D., 226; distinguish 
In re Bennet (1899), 1 Ch. D., 316 ; (1898) 
W. N., 173; cf. (ISH) Garret v. J. J. 
of Middlesex, \2 Q. B. D., 620 (a licens- 
ing case) cf. West, &c., Syndicate v. In- 
land, &c., Commissioners (1898) 1 Q. B., 
26; : ZQ- B., 507. As to the right of a 
mortgagee to restrain the use of a 












Beazley v. Soares, 52 L. J., À O 
1! Whitley v. Challis (1892), 1 Ch. 
distinguish (1889) Campbell v e, 
Bank (1891), 1 Ch., 136 note. ee 
2 In re Bennet (1899), 1 Ch h., 316. 
3 Per Leonard, Ke kof Au 
v. Roberts, 44 N. Y., 192 2 
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or even for payments made 
the security 
to money spent by any person who claims under the mortgagor. 


for the 
rom ftorieiture': and the same rule applies 










Thus, in England, a second mortgagee in possession who spends 
money In improving or protecting the mortgaged property cannot 
set up any charge for his expenditure against the first mortgagee.’ 
If the mortgaged property is a lease for a term of years and 
the mortgagor obtains a renewal, the mortgagee will be entitled 
to the new lease for the purposes of his security,’ though the lessor 
could not have been compelled to renew ; and if the mortgagor 
renders the renewal impossible by purchasing the reversion, the 
whole of the estate so acquired will be subject to the mortgage.‘ 
But a mortgagor cannot be compelled to renew in the absence 
of any covenant to do so; and in England if the mortgagee 
renews at his own expense, he can only add the money to his 
security and cannot recover it personally from the mortgagor 
except where there is an express agreement by the mortgagor 
to that effet 
A mortgagee has of course a much stronger equity if any } 
frand has been practised for the purpose of depriving him of 
his security. In Hughes v. [oward.® the assignees of the equity | 
of redemption tried to get rid of the mortgage-debt by frauda- ` 
lently incurring a forfeiture of which they induced the lessor to 
take advantage. They afterwards got a new lease of the pre- 
mises, and contended that, as they were not bound to pay the 
mortgage-debt, they had a right to abandon their interest when 
ey found that the mortgage was a very onerous one. But this 
ñtention was overruled, on the ground that the owner of an 
equity of redemption, whether he is under any obligation to renew 
DE not, can only acquire the new lease subject to the mortgage. 






(1885) Lee d- Chapmans Case, 3%) Ch.D.. 
716, 225; Inre Ormerod Grierson dæ Co. 
(1890), W. N., 217. 

* Sec. 71, Transfer of Property Act, 
Leland +. Hunt, 1 Hog., 364. 

* (1872) Trumper v. Trumper, 14 Eq., 
295; affd. (1873) L. R., 8 Ch., 870. 

® (1743) Lacon v. Mertins,3 Atk., 1. 
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So, where a lease was purchased, subject to an annuity in ` ` 
favour of a third person, and a large arrear of rent having ` 
accumulated, the lessor brought ejectment and pending the pro- 





ceedings entered into an agreement to grant a new lease, it was 
held that the annuity would subsist as a charge on the new lease. 
The law, as I told you, fastens on every purchaser of an in- 
cumbered estate with notice the liability to indemnify the vendor 
against incumbrances. He therefore takes subject to the same 
equity as his vendor, which will bind any new interest he may 
acquire in the property. 





I now propose to touch upon a question of some difficulty. ` 
ls an incumbrancer on the old estate entitled to priority over a 





person who advances money in good faith for the purchase of the 
new interest on an agreement that it should be secured for his 
benefit? The point was mooted in Jones v. Kearney’ but was 
left undetermined by the Lord Chancellor. 

The question has since been decided in England. In the case 
to which I refer, it appears that a lease of a house for a term of 
years which was renewable by custom, though it contained no cove- 
nant by the lessors for renewal, was mortgaged to the defendant, and 
the equity of redemption in the leasehold estate was afterwards 
assigned to a third party for value. The owners of the reversion re- 
fused to renew the lease ; but, before the lease expired, they agreed 
to sell the reversion to the assignee, but the conveyance was not exe 
cuted till after the expiration of the lease. While the negotiations 
for the purchase of the reversion were in progress, the assignee 
borrowed from the plaintiff a certain sum of money ; and the me- 
morandum given to him at the time of the loan, stated that the 
money was to be secured by a mortgage of the house “so soot as — 
the assignee had completed the enfranchisement of the property” 
from the Commissioners who owned the reversion. It was con- ` 
tended on behalf of the plaintiff, who had no notice of the previ- 
ous mortgage, that the assignee of the equity of redemption in the SC 
Jeasehold was not under any obligation to purchase the rever- 
sion, and that it could not be supposed that he intended to ma 
a present of it to the mortgagee of the lease. It was cle 
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that his security would have been of no value, if the lease 
had simply expired ; why then, it was asked, should he obtain 
the benefit of the purchase of the reversion without paying the 
purchase-money ? But Mr. Justice Pearson thought that there 
was a grievous fallacy in this argument. “I can only treat 
Newman,” said the learned judge, "as the mortgagor of the 
lease ; and, in that character, he could hold the reversion only on 
the same terms as he would have held a renewed lease of the 
_ property. The doctrine of this court has always been that the 
— tag | 
? maortgasor of a renewable lease can hold a renewed lease only 
subject to the mortgage. The case of Rakestraw v. Brewer' is an 
illustration of this doctrine. There, the mortgagee of a renew- 
able term procured from the original landlord a new term to com- 
mence from the expiration of the old one, and it was held that 
the new term was subject to the old equity of redemption. If 
Newman himself were here, he would be entitled to redeem the 
reversion on paying off the mortgage, but he would not be entitled 
to say to the mortgagee of the lease, ‘I bought the property 
for your benefit, and you can only have it on paying me the pur- 
chase-money which I gave for it.’ I cannot understand how any 
one who claims through Newman can be in any better position 
than he would have been. It is impossible for the plaintiff to say 
that, in respect of the purchase-money paid by Newman, she is 
entitled to priority over the mortgagees of the lease. I can con- 
ceive that she might be able to establish such a claim if she had 
advanced the money to buy the reversion; but that would be 
because she had no interest in the property through Newman, but 
was giving up a purchase on the terms of being repaid what she 
had given for it. As it is, she has only a derivative title through 
Newman, and he could not bave maintained such a claim against 
the mortgagees of the lease.” ? f SC: 
This is indeed pushing the doctrine of accessions as far as Indian ao 
$ it can well be pushed. We must, however, remember that their not carry the 
$ Lordships of the Privy Council in the case of Raja Krishna Dutt —— 
SE ` m v. Raja Momtaz: Ali* express themselves very cautiously, — 


English cases, — a 
— * (1879) 5 Cal., 198: 5 C. L. R., 213; — 
| Ben T. Barnett on Ch, D. 61. A, 145 
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and, while acknowledging that the rale is, generally spea $ 
agreeable to the principles of equity and good conscience, pt 
themselves against Selen that the limits of its applicability ` 
are to be taken as rigidly defined by the course of English 
decisions. 









Gees? right Where the mortgagor himself makes an acquisition, it is 

a) mre KAS ee e . . 

to secretions. no very great hardship on him to hold that it should enure forthe _ 
benefit of the mortgagee ; and it may also be conceded thatthe ` 

| security may not be curtailed by a transfer made by the — 

Ge This rule is based on an intelligible principle, but we can hardly ~ 


say that of the forced benevolence which would compel a purchaser x 





of the equity of redemption to make a present to the mortgagee ot 


E acquisitions subsequently made by him with his own money and in 
E perfect good faith. Such a rule may, to use the language of a 
: learned judge and accomplished lawyer, be agreeable to the*artifi- 
e cial equity of the English law, but not to natural equity as 
| understood by — = S 
E In the Roman law, there is preserved an opinion of Paul SS 


which more nearly answers to the luyman’s conception of equity. — 
A house given as security was burnt down, and L. T. bought the ` ` 
site and built thereon. A question arose concerning the pledge- 
right. Paul gave as his opinion that the pledge could still be 

followed, and that therefore what was built upon the ground was 

considered to pass with it, that is, with the pledge-right : that a 
possessors in good faith can, however, be obliged to restore E Gë 
building to creditors only upon condition that they recover their — 
outlay upon the structure, to the extent of the increase effected in 
the value. Bat if a mortgaged house is pulled down — 
new building erected in its place by an assignee of the ec uit) SE 
ot EE the mortgagee can enforce his —— on | 
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new building. ES S a d 
Pusne ` ` _ Before parting with the subject, it may be noted that if f i * ve 
| takes benefit mortgage is redeemed, the benefit of the accession wäll 


E d prio e mort- a pene mortgagee.* 
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A case of accretion to the mortgaged property must be dis- Distinction 
e . i e * VS å pr e between 
tinguished from one in which something is substituted for the accretion to 


"g" Ke : x mortgaged 
original subject of the mortgage. Thus, to take a familiar property and 


s si A | : where {subject 
instance from the Roman law, if a farm, together with the at mortcace 


slaves upon it, is pledged, and the slaves die and are replaced by antes ` 
others,the right of the pledgee shall not extend to the latter, H" 
unless they happen to be the offspring of those who have died.’ 

Bat, as I have already said, substituted property may be eftectually 
melnded in a security by apt words which should never be want- 

ing in mortgages of stock machinery, plantations or the like in 
which the subject-matter of the pledge may change from day 
today. But where an article is substituted for something which 

was an essential part of the vledge, then the substituted article 

will pass in the same way as the original article, though there may 

be no words to that effect in the mortgage-deed. 

I now pass on to eases in which the pledge is not actually Rizhts of 
destroyed, but only, to use the langa: twe of Nir Montague Smith, de Zei Kar 
— a new form.” Thus, where a mortgagor who had big be af 
pledged certain lands was under a subsequent settlement divested —— 
of his rights as proprietor, receiving only a malikana allowance in 
satisfaction of his claims, it was held that such allowance was 
subject to the security, the judges being of opinion that a pledge 
must be regarded as including any interest involved in or arising 
icom the interest posżessed by the debtor when the mortgage was 
Widen 

A question of considerable nicety on this point arose in the Danz cas. 
case of Byjnath Lall v. Ramoodin Chowdhry which was heard in 
the last resort by the Lords of the Judicial Committee of the Privy 
Council. It appears that the mortgagor was, when he executed the 
deed of conditional sale, which was the foundation of the plaintiffs 
title, the undisputed owner of <n eight-anna undivided share in an 
estate consisting of three asli mouzas called Gunniporebija, Pem- 
barinda, and Tajpore Rattumpore, to each of which certain Dakhila 





—— 


` Cf. (1868) Webster v. Power, Le Ra, 1853, 669. Cf. Heera Dall v. Ramgopat 
2 P. C., 69, where the question tarnel S. D., N.-W. P. (1864), 445 ; distinguish 
mainly npon the construction of the (1868S) Webster v. Power, L. R., 2 P. C. 
mortgage-deed. , 69, 89. 

‘Joala v. Hurbuns, S. D. (N.-W. P.), * (1874) 1 I. A., 106; 21 W. R., Z3. 





_ Sir Montague E. Smith observed: zz Let it be assumed that such 
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villages were appurtenant. There had been no partition or dive 
among the shareholders, and the interest of the mortgagor, there- 





fore, in the whole estate was an undivided moiety. In this state 
of things, the mortgagor executed the mortgage, out of which the 
suit arose, of the whole and entire eight-anna of the whole sixteen 
annas of mouzas Gunniporebija and Pemburinda, expressly except- 
ing from the deed the eight annas of Tajpore Ruttampore. It 
should seem that, before the execution of the mortgage, application 





had been made by some of the co-sharers of the mortgagor for a 
partition of the estate under Regulation XIX of 1814. A partition 
was subsequently made by the Collector, and the result was that, in- 
stead of an undivided moiety of the whole estate, the whole of mouza 
Pemburinda. the whole of Tajpore Ruttumpore, and the whole 
of another mouza, a dependency of the third mouza, Gunnipore- 
bija, were allotted to the mortgagor, to be held by him in severalty-. 
Shortly atter the partition, the mortgagor's rights and interests in 
the mouzas, which fell to his share, were sold at execution-sales 


RK Ou Mee, ER 


and purchased by certain persons, who were the real defend- 
ants in the suit, and who resisted the right of the mortgagee 
to take anything under his mortgage-deed in excess of the eight- 





anna share of the mouzas which had been mortgaged to him, while 
the mortgagee insisted upon his right to the whole sixteen annas of 
the mouzas which had fallen to the share of the mortgagor in lien 
of his undivided moiety. The court of first instance gave judg- 
ment in favour of the plaintiff, proceeding upon the principle 
that the mortgagee was entitled to whatever was allotted to the 
mortgagor on the partition in lieu of his undivided eight-anna share 
in the mouzas Gunniporebija and Pemburinda, which was the 
subject of the mortgage. On appeal, however, to the High Court. ` 3 
the right of the mortgagee was limited to the share which was : 
expressly named in, and covered by, the mortgage-deed, that y 
is, only to an eight-anna of mouza Pemburinda and an — — 
share of mouza Gunniporebija. The case then went on appeal t d 
their Lordships of the Privy Council, who affirmed the decree o — 
the first Court. In giving the judgment of the Judicial Committ 
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artition has been fairly and conclusively made with the a 
of the mortgagee. In that case, ean it be doubted t 
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“mortgagee of the undivided share of one co-sharer (and for the sake Mortgagee of 
of argument, the mortgage” may be assumed to cover the whole of share cainii 
such undivided share), who has no privity of contract with the other party Set 
eo-sharers, would have no recourse against the lands allotted to such dreet 
eo-sharers, but must pursue his remedy against the lands allotted 
to his mortgagor, and, as against him, would have a charge on the 
whole of such lands? He would take the subject of the pledge 
im the new form which it had assumed. In the present case, 
there is not a suggestion of fraud, nor is there any ground to 
suppose that the partition was other than fair and equal. The 
mortgagee is content to accept what has been allotted in substi- 
tution of the undivided interest as the fair equivalent of it. Their 
Lordships are of opinion, not only that he has a right to do so, but 
that this, in the circumstances of the case, was his sole right, 
and that he could not successfully have sought to charge any 
other parcel of the estute in the hands of any of the former co- 
sharers. There is, therefore, no question here of election, or of 
the time when the election was made.” ! 

The principle enunciated by their Lordships applies equally to 
a partition made by the civil court, or by an arbitrator selected by ` 
the parties ; and even a partition by private arrangement would 
seem to fall under it.? ` But if, in making the allotments, the incum- 
brance is taken into account in valuing the share which is subject 
to it, the partition will not, for obvious reasons, affect the security 
of the mortgagee.® To such cases, therefore, the principle laid 
down by their Lordships will not apply. The mortgagee will also yy — 
not be bound by an unequal partition effected by fraud and collu- —— 
sion between the mortgagor and his co-sharers, whether such parti- — by 
‘tion is made by private arrangement or by the court, and even faud. ae 
a partition made by the Collector, notwithstanding its finality, RK: : 
et on WS SC of fraud. > — H 
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it must not, however, be thought that an exchange stands upon 
the same footing as a partition ; for though the mortgagee of an 
undivided interest takes his security subject to the right of the 
other sharers to enforce a partition, he cannot be bound by an ex- 
change which is the voluntary act of the mortgagor.’ 
lt may not, perhaps, be out of place here to notice that the 
principle which underlies their Lordships’ decision in Byjnaths 
ease Is also recognised in the French law. “If an estate ~ says 
Domat, “belong in common... without any division or partition 
to two or more persons, such as co-partners, co-heirs or others, 
and one of them has mortgaged to his creditor, either all his 
estate or the right which he had to that estate, this creditor 
will have his mortgage upon the undivided portion of his debtor 
long as the estate shall remain in common. Baut after the 
partition, the right of his debtor being limited to the portion 
that has fallen to his lot. the mortgage ot this creditor will he 
also limited to the same. For. although before the partition, 
the whole estate was subject to the morteage for the undivided 
portion of this debtor, and though a right which is acquired cannot 
be diminished, vet, seeing the debtor had not a simple and im- 
mutable right of enjoying his share of the estate always undivided, 
bat that his right implied the condition of a liberty to all the 
proprietors to come to a partition in order to assign to every one it 
portion that might be wholly and entirely their own; the mortgage. 
which was only an accessory to the debtor's right, implied likewise 
the same condition and affected onl y that which should fall to the 
debtor's share, the portion of the others remaining free of them. 
But if in the partition there was any fraud committed, the creditor 
might procure a redress of what has been done to his prejudice.” 
" The creditors,” adds Domat,? * ought to have a watchful eye 
before the partition, both over the moveables and immoveable=, 
that nothing be done to their prejudice. “For, if the partition 
were made without fraud, they might justly be told that their 
security was only upon what might fall to the share of the debtor 
and if, for example, that debtor has wasted and dissipated the 
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8 Muhmoodoot Moozur v. Radhanath, o pi. Bea alec Domat Civil Law, $ 


S. D. A. (1860), 694. Cf. Ram Buksh v. 1668, note R. 
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moveable effects which fell to his lot, it would not be just that the 
shares of the others should go to the payment of his debts.” 

In the Roman law, there seems to be some divergence of The Roman 
epinion. In the view of some jurists, where property belongs to mie 
several co-owners, though each of them may mortgage either the 
undivided share to which he is entitled, or a specified portion 
of the property or even the whole of it, the mortgage is deemed 
to be granted subject to the rights of the other co-owners, and 
is, therefore, exposed to the contingency of a partition of the joint 
property. Where, therefore, the mortgage is upon an undivided 
share, it will, in- the opinion of these jurists, become fixed upon 
the lot assigned in severalty to the mortgagor; but if the entire 
property is allotted to him, the mortgage will continue an incum- 
brance upon it only to the extent of the share in question. So 
also, if the mortgage is granted upon a defined portion of the 
common property, it will become discharged, if that portion falls 
within the lot : ssigned, not to the mortgagor, but to another of 
the co-owners.' But this opinion is controverted by Gaius who 
says: “If a debtor mortgage his undivided share of joint- 
property, and a partition is afterwards made with his co-sharer, 
at is not the portion allotted to the co-sharer who gave the 
mortgage that will be bound to the creditor, but an undivided half 
share of both lots will remain bound.” ? 

And this view was adopted by their Lordships of the Privy ab me Bn 
Council in an appeal from Mauritius. Speaking ot the ditfer- 
ence between the French and Roman Law on the nature and 
effect of a partition, their Lordships say: ‘* The Roman jurists 
considered it to be a species of exchange, involving like an 
exchange between strangers, many of the consequences of a sale, 
and notably this, viz., that a creditor of one of the co-proprietors a 
would retain upon the shares of all after division, any charge by 
way of * hypotheque? that had been created by his debtor before 
the division. The doctrine of the old French law was, on the ` 
other hand, that a partition had no relation either to the contract 
of exchange or to the contract of sale; that it was not in the 


mature of a purchase deed (‘titre d’acquisition’), but only had 





‘ Pacifici-Mazzoni, Vol. II. page 613. 2 The Action of Mortgage, L. 7. 
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the effect of determining and limiting to certain subjects the in- 





definite share which, before the partition, each co-heir or other 
co-proprietor had in the mass of the property divided. According 
to the distinction to be found in the writings of so many French 
ynrists, and in the Code itself, the instrument of partition was 
‘un acte declaratif’ not ‘wn acte translatif de propriete. ™' 

The question has been frequently discussed in the American 
courts, and the net result of the authorities may be summed up 
in a few words. In order to bind the mortgagee of the interest 
of one tenant in common by a partition of the mortgaged premises 
between the mortgagors, he must be made a party to the suit. 
But, as a general rule, mortgagees cannot be compelled to beeome 
parties to an action for partition between co-tenants, nor can their 
rights be affected by it.* 

If, however, a tenant in common executes a mortgage of his 
undivided interest in the land to one of his co-tenants, and all the 
tenants are made parties to the action for partition, though no 
mention is made of the mortgage, the security will attach after 
partition to the land set apart to the mortgagor. 

If the mortgage covers less than the entire interest of the 
mortgagor in the whole estate held in common, the mortgage will 
comprise a proportionate interest in the whole of the part allotted 
to the mortgagor* But if the tenancy in common extends to several 
separate parcels, and one tenant has mortgaged his undivided 
interest in one parcel only, the parcel covered by the mortgage is 
treated as a separate estate, and a separate partition is made of it; 
because a decree for partition cannot extend the mortgage to any 
property not included in it. But in Massachusetts, the law is 
different. There a tenant in common cannot. as against his co- 
tenants, mortgage his interest merely in a specified parcel of the 
lands held in common. He can only convey his interest in the 


entire estate. Mr. Jones, however, thinks that this doctrine, where 


the mortgage is upon a distinct parcel wholly unconnected with the 
* (1675) Courtaux v. Hewetson, L. R., sec. 478, which Soe are not quite 
SB. Ons, 7, A. consistent with the observations im 
2 Jones, sec. 706, citing Cotfon v. sec. 452. See also Knapp on Partition, 








Smith, 11 Pick, 314; but see the remarks p. 191. dE 
on this case in Freeman on Partition, ` Jones on Mortgage, se. 708. — 
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other parcels held in common, rests upon no sufficient grounds, 
and can be sustained only to the extent of preventing the dis- 
memberment of a single lot or parcel of land.’ — 

Coming to the English law, we find that the mortgagee of an 
undivided share cannot be joined as a party to an action for parti- 
tion against his well? The only action that can be brought against 
him is an action to redeem, but a claim to redeem a mortgage 





cannot be joined with a claim for partition against a co-sharer.* 
The practical result is that a tenant in common, whose share is 
subject to a mortgage, cannot claim partition against his co-tenant 
unless he is in a position to pay off the mortgagee. But it is 
different where the whole property is subject to an oyerriding 
mortgage, and it belongs to the owners of the equity of redemption 
in undivided shares. Such property may undoubtedly be the subject 
of an action for partition ; but the mortgagee is not a proper party 
to such an action, as he cannot be affected by any decrée which 
may be made in it." 

In this country, a mortgagee is not a necessary party to a 


In ene 

law mor "o 
of undcivic led 
shere cannot 
be made party 
to action for 
partition. 





The law in 
India: mort- 


suit for partition, though he may obtain leave to attend the pro- gages not a 


ecessary 


ceedings as a quasi party. But whether he does or does not obtain party. 


such leave, it seems he will be bound by an order charging the 
costs of the partition upon any part of the mortgaged property ; 
for the mortgagee, it is said, cannot claim the benefit of the parti- 
tion and at the same time disclaim liability in respect of such 


charge. It is, however, not quite easy to see how the mortgagee 


can be said to adopt a partition simply because, though anre pre: 
sented in the action, he is equally with his mortgagor bound by 


the result. But where the mortgagor has since the date of the 
- mortgage been in receipt of the rents of part of the property, 
_ and has retained more than his own share of such rents, the excess 





s (1880) Mohindro v. Soshee, 5 Cal., 
882; but sec (1890) Belcher v. Williams, 
45 Ch. D., 510, 516; Cattons v. Banks 
(1893), 2 Ch., 221, 225. The last two 
cases however are in conflict with 
one another on the question of the 
costs of incumbrancers ia action for 
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is rightly brought into account as between him and the co-owners ` 
and deducted from his share of the proceeds before any payment | 





can be made to the mortgagee ; for an incumbrancer who does not 
choose to go into possession cannot be in a better position than 


i 
the mortgagor. 


Estoppel be- 

tween mortga- 
gor and mort- i 
gagee, 
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contracts to 


is familiar learning that if a 
estate, and he has not at the time of his contract a title to it, but - 
afterwards acquires such a title as enables him to perform bis, 

In the language of the E 


English law, the subseguently acquired es 


contrach he shall be bound to do so. 
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which arises out of the mortgagor’s covenant for 


express or implied.’ 
Leotnarain e. 


Showthee. Showkhee Lal,’ A, holding a certain 


village on a service tenure, mortgaged it to B by way of zuripeshgi 
Shortly after the granting of the lease, 
the landlord got a decree against A by which Ae right was 
extinguished. In execution of this decree the landlord took posses- 
sion of the village ; but some years afterwards granted to Aa 
perpetual lease of the same village. It was held in a suit against 
A, instituted by the assignee of B’s rights in the zuripeshgi, that 
_A must, out of his subsequently — estate in the village, | 
“make good the zuripeshgi.* 


H" rinci Es, "el this decision, which is now foun” 


D = ALA. 
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In Lootnarain Singh v. 


lease for twenty-one years. 
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* É r ? National Fire, te, v. McKay, 1Shel- 


don (N. Y.), 138; Haggerty v. Byrne, 
75 Ind. ; Jones on Mortgage, sec. 1483. 
e (1878) 2 ©. L. R., 382. 


Trimbak v. Tatia, 1 Bom. H. C., 
m. ©. J., 22; (1881) Seva Ram e Ali 


Mohima Chunder, 8. D. A., 1857, 1645 = ae 
(1882) Bepin v. Brojo, 8 Cal., 357 ; dis- — 
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rans thus: A purchaser of the Crown lands in the time of the 
Civil war sells part to the plaintiff, and covenants to make further 
assirance. He, on the King’s restoration for £300, had a lease 
for years made to him under the King’s title. The decree was, 
he should assign his term in the part he sold. 

The reason though not explained is that the vendor had 


“professed to sell the fee simple and was bound to make good, to 


the best of his power, his contract with the purchaser. 

In the case of Seaborne v. Powell, A and his wife being 
assignees of a lease, mortgaged to B; A became insolvent, and 
the title not being good, C in compassion to A’s wife, made x 


lease to her. The Master of the Rolls (Sir J. Trevor) looked on 


this as but a graft on the old stock, and, therefore, directed the 
trustees to make a new mortgage ; in other words, it was held 
that the new estate was liable to the old obligation. 

Lam, however, bound to add that the principle seems to have 
been pushed tothe very verge of the law by the Madras High 4 
Court in a ease in which the interest of the mortgagors received an 
accession after a decree had been obtained on the mortgage, 






expressly limited to the share which the mortgagors then actually 
a n the mortgaged premises. It appears that a Mahomedan 
woman, together with her eldest son, executed a mortgage com- 
prising the whole of an estate in which her younger children 
were also entitled to certain shares. The mortgagee brought 
his suit on the mortgage, joining as defendants the younger 
children as well as the mortgagors and obtained a decree, 
whereby the mortgage amount was made payable on “the re- 
sponsibility of the shares of the mortgagors,” viz., the widow and 
her eldest son. The suit was otherwise dismissed and no personal 
decree was made. Subsequently, the shares of the mortgagors 
were increased by inheritance from one of the other defendants 
who died before the sale; and it was held that the increased shares 


i of the mortgagors might be sold by the mortgagee under his 
` decree! 
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are very rare in this country, cannot secure to the mo taag 
as a rule, anything more than what he would be — 
the law of estoppel.’ 


Estoppel only | And this leads me to remark that there can be no estoppel, — 
where agree- h — ré 3 | oe — 
rsent to mort. Where there is no agreement to convey or mortgage an estate 
gaga estate absolutely in the first instance. For, if the agreement is only — 
S wg "e e 
the first 
Instance. 


conditional and the condition is not fulfilled, the covenantor canno LN 
be called upon to convey a different thing or the same thing ma ` 
different event. Thus, in the case of a mortgage of a con ing mt ` 
` interest, there will be no estoppel, if the contingency is defeated y 
subsequent event-, and the grantor becomes possessed of the estat —— 
by a different title from that described in the conveyance. i 
and altering, not ot ae contracts. d? — 
But this distinction, which does not rest on a mere tech Hh de 
eality, was apparently not recognised by Vice-Chancellor Shade: 
"emm in Noel v. ——— In that case, Sir Charles Blunt — nde 





Wei was entitled toa — — BR on the decease 
of his mother, in the event of his surviving her, conveyed tht 


= K e contingent remainder to trustees for Noel and Company, Wi os ech 
Ke: a covenant for further assurance, by way of —— bake — 
* debt due to them. Sir Charles Blunt’s mother afterwards | 
er, the contingent remainder, and then by her will left an inte 

= in the same estate to him. A bill was filed to compel Sir Charles — 
Se e Ke Blunt to convey that interest to the plaintiffs under the o oa 









for further assurance, and it was held by the Vice-Chancellor 
such interest was available to the creditor. — 

Speaking of this case, Lord Wensleydale remarks : = T! e e 
Vice-Chancellor of England at first expressed an — hat bet? F 
covenant for further assurance applied, and that by vi virtué of it — 
= as the contingent remainder was destroyed, and Sir Cl — ava 
~ = received a different interest in lieu of it, he was bound it 
) to make good his covenant. The — — n veve 


— = aed declared that he did not E much r 
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covrenant for farther assurance, and no doubt rightly, for that 
` covenant would not oblige the covenantor to convey a different 
thing from that which he had covenanted to convey, or the same 
_ thing on a different event. The Vice-Chancellor then declared 
that the law was, that if a person had conveyed a defective title, 
_ and afterwards acquired a good one, the covenant would render 
_ that good title available to make the conveyance effectual. This, 
no doubt, was true, if the person had agreed to sell and convey 
-~ an estate absolutely in the first instance ; then, if he had no title 
at the time of the contract, and afterwards acquired one, he would 
be bound to make good his contract, and to convey it; but if he 
never covenanted absolutely to convey, but only conditionally, 
and the condition was “never fulfilled, he was under no such 


“TT d 


obligation. It was clearly a mistaken application on the part of 
the Vice-Chancellor of an established rule to a case to which it was 
not applicable, and in my judgment the case was on that account 
wrongly decided, and is of no authority.” | . 


Again, it should be remembered that the fiction of relation Theory of 


e e > e lation back 
back cannot generally apply, where its application would affect pot mie e? 


the rights of innocent third parties. Thus, if the vendee gives ——— 
the vendor a mortgage of the land conveyed to him for the pur- “'™** 
chase-money, the vendor cannot be affected by any prior mortgage 
which may have been made by the vendee.* On a similar princi- 

ple, no claim to such after acquired title can be enforced against 
` a bona fide purchaser for value? 


= Bat, in the English law, with its distinction between estoppel Subsequent 
the position of a purchaser without notice 


for value is somewhat precarious, but when he is attacked he is un- re rai — 
doubtedly entitled to the rigour of the game. This is shown by Ee | 
the judgment of Sir G. Jessel in General Finance, Mortgage and “ — 
Viccount Company y- Liberator, Permanent Benefit Building * — by 


et appears from the report that the mortgagor pur- ^it after — 
ported to grant a freehold estate to the —— by way — 
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mortgage. The deed contained no recitals, but there — GR * 
usual mortgagor's covenants for title, ine luding a covenant that ` 
the mortgagor “had power to grant the premises in manner 
aforesaid.” At the date of the mortgage, the mortgagor was not 
the owner of the legal estate, or indeed of any interest whatever _ i 


y e ` " 
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in the property which he purported to mortgage ; and the mort- — 
gage was accepted by the plaintiffs on the faith of some forged = 
title-deeds, which were produced and handed to them by 


mortgagor. Subsequently, however, the mortgagor acquired — 
legal estate and mortgaged it to the defendant. Im an action ` 
brought by the plaintiffs to recover possession of the — 
property and also of the title-deeds, it was contended that the plain- 
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tiffs, by virtue of their mortgage and the subsequent acquisition ot 
the legal estate by the mortgagor, were entitled to priority over 
the defendant, but the contention was overruled on the ground that 





the covenants in the mortgage-deed did not amount to a clearand ` — 
distinct assertion that the grantor had the legal estate to grant. = 
il 


, m * Ke? 
[n delivering judgment, Sir George Jessel—atter pointing out that — z 


it is a very unpleasant thing to have to decide a question without 
knowledge of the reasons for some of the distinctions established by ` 





the earlier authorities—goes on to say: ** [ see no reason for extend- 
ing the doctrine. It can have no operation except in the case of 
third parties who are innocent of fraud and who have become owners _ 
for value ; and there can be no reason—as I intimated at the begin- 
ning of my judgment that I am aware of—for preferring one à 
innocent purchaser for value to another. As against 
himself er persons elaiming without value, the purchaser erie. = 
mortgagee can recover without any recourse to estoppel at all, E 
therefore,—considering especially that the jurisdiction in equil een 
and Common law is now vested in every Court of Justice, so that 
no action for ejectment, or as it is now called, an action — — 
recovery of land, can be defeated for want of the legal estate whe KS 
the plaintiff has the title to the possession,—I think I — Jn = 
attempt in any way to extend the doctrine by which falsehood i a 
made to have the effect of truth. The doctrine appears no — S 
necessary in law—it appears no longer useful—and, in my opi inio a. 
should not be carried —— than a jadge i is obliga! toc r rit. 
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You will find the question discussed very fully by Mr. Bigelow," 
who is of opinion that the after-acquired estate does not pass 
as against a purchaser without notice, though an exception 
is allowed in favour of a conveyance by a grantor having seisin 
(that is, by disseisin), but no title. The topic, however is, overlaid 
with much useless learning, owing to the ‘high and transcedental 
effect” of an estoppel in the Common law. 

The doctrine of estoppel based on the sufficiency or otherwise 
of the averments of the grantor’s title is said by Lord Coke to be 
an excellent and curious kind of learning Z but many of you will 
probably agree with Sir George Jessel that the law cannot be said 
to be the perfection of reason, when I tell you that though an 
estoppel does not spring out of the word ‘grant,’ it may arise out 
of the use of word ‘demise.* I would also point out that unless 
there is a precise, clear and unambiguous statement that the 
grantor was seized in fee, there can be no estoppel at law. ‘It is 

not enough to say that a vendor is well entitled in fee at law or in 
equity ; he cannot be estopped from denying that he had the legal 
estate unless there is an express statement in the deed that he 
has it.’* | 

Another branch of this excellent and curious learning is the 
distinction between innocent and tortious conveyances, but I do not 


Í wish to entangle you in an unprofitable discussion ; for Ldo mot 



















_ all likely to find acceptance i in face of 
_ Of section 43 of the Transfer of t is true the judges 
of the Allahabad High Court speak in one case of a person being 
E e e * the terms of his deed, where the recitals are clear and 
distinct; ; and this estoppel, we are told, would bind even a bond fide 
"purchaser for value of the legal estate.’ 5 But these remarks are 
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; * Bigelow on Estoppels, p. 444. For Building Society v. Smithson (1893), 1 
thee i Ch., 1, 15 ; see also (1831) Right v. Buck- 
— see Barge’s Foreign and nell, 2 B. & Ad., 278; (1855) Crofts v. 
be loni Lav, i Wal. es 172—74. Middleton, 2K. & J., 194; (1874) Heath 
v. Crealock, L. R., 10 Ch., 22; (1878) 
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X Maine points out, a good deal at haphazard." 
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mere obiter dicta based apparently on popular text-books in English = 
law from which so many of our rules are taken, and, as Sir Henry — 


It only remains to add that it is settled law that the 
mortgagor cannot claim adversely to hisown deed. But dhe question, — 
whether the estoppel arises out of the mortgage deed or ont of — 
the relation of the mortgagor at common law as a quasi-tenant of = 
the mortgagee or out of the express or implied covenants in the 


deed, is still a debatable point in the English and American law. | 
Ka 





A purchaser of the equity of redemption is also under the 
same disability and cannot set up a paramount title in a dp 
person. In one case, where a plaintiff who had acquired the right 
of two brothers in certain lands sued to recover possession of a 
half share in a part of the estate in the possession of a mortgage, 
on the ground that the mortgage which was created by only one 
of the vendors was not binding upon the other, it was beld that = 
the plaintiff could not reprobate the mortgage, as he stood im= 
the shoes of the mortgagor.* A lessee, too, who defends an action 
for the benefit of the mortgagor cannot question the title vi the 
mortgagee. 

I may here notice that a person who has purchased land sa 
ject to a mortgage cannot question the validity of the mortgage, if 
the amount of such mortgage is part of the consideration of the 
purchase. But if a purchaser buys not merely the equity of re 
demption, but the property itself absolutely and pays the full price. 
he may set up any defence which would have been open to the 
mortgagor.* Again, the mere fact that the mortgagor left a — * 
certain sum in the hands of the purchaser for payment to the 
mortgagee will not prevent the Se from calling — 
mortgagee to account in the usual way.’ : 

The rule that a mortgagor is estopped from denying his own 
title has been pushed to the extent of prev enting the — 
though he may be a trustee acting in a public capacity, ff 
setting up the defence that the dëck, — by hi 
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is trust property, which he had no right to pledge.' The case 
of Rumonee v. Baluck Dass, rather looks the other way, as the 
defendant was allowed to impeach his own mortgage on the ground | 
that the property comprised in the security belonged to an idol 
and he was only a trustee. But the report of the case is very 
meagre and cannot be relied npon. However this may be, the 
mere fact that an alienation is forbidden by the law will not enable 
the mortgagor to defeat his own grant, if he is not a trustee 
hound to protect the property for the benefit of third persons.* 

It is hardly necessary to point out that a succeeding trustee 
cannot be bound by a mortgage made by his predecessors.* Again, . 
there can be no estoppel if the transaction is absolutely illegal. It No estoppel 
is not competent to the parties, as pointed out by Bacon, V.C., wholly Deg 
to estop themselves in the face of an act of the legislature. 
This question was considered in a recent Madras case where 
the mortgagor disputed the validity of the mortgage on the 
ground that it wis an illegal transaction. Mr. Justice Subramania 
Ayer, in upholding the contention, said: “In the face of a clear 
legislative enactment like section 4 of the Companies Act, the law Madras, de 
recognises no estoppel as between persons who are in part delieto, 
as the parties in the present case are.. Inf: airtitle v. Gilbert, which 
related to a case of mortgage by trustees, who had no power, 
according to the Act of Parliament, under which they purported 
to act to grant the mortgage, Ashurst, J., said: ‘This deed, 
therefore, cannot operate in direct opposition to an Act of 
Parliament which negatives the estoppel.’ The observations of 
Lord Denman, C. J., in Lery v. Horne, with reference to the state- 
ment of the law made by Ashurst, J., in Fairtitle v. Gilbert, 
| would seem to confine the rule laid down in the latter decision 
| to cases in which the parties were aware or ought to be presumed 
= to have been aware of the —— of the. enactment which p 
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prohibits the transaction impeached. In the present case it is d 
unquestionable that the mortgagees as well as the mortgagor as ` E 
members of the association must be taken to have known the pro- — J 
visions of section 4 of the Act X of 1866, making the registration 
of such associations compulsory, and rendering unregistered asso- i 
ciations illegal. Barrow`s case is another authority for the popo- a 
sition that in a case like the present there is no estoppel. There 
Bacon, V. C., says: ‘But the doctrine of estoppel cannot be 
applied to an Act of Parliament. Estoppel only applies to a 
contract nter parties, and it is not competent to parties to a i 
contract to estop themselves or anybody else in the face of an - 
Act of Parliament .. . © Lam of opinion that, as between the E 


parties to this contract, there was no estoppel ; they contracted 
to do a thing which in the result it Wils unlawful to do and 
which could only have been made lawful by registration. ! 

A corporation, too, cannot hey estopped trom pleading that DI 
mortgage made by it is ultra vires. though the mortgagee may 





have taken his security in good faith’ But irregularities in the 
internal management of the corporation cannot affect a str anger == 
who has a right to assume that everything has been rightly done 
Before bringing these remarks on estoppel to an end, I should 
point out that, where upon a sale by a first mortgagee the pro- 
perty is bonght in by the mortgagor himself, he can only acquire 
the estate subject to the second mortgage, for it is his duty to 
discharge the estate for the benefit of the second mortgagee." 
It seems that even a mortgagor, who purchases the property 
at a sale under a prior incumbrance after he has been discharged ` 
in bankruptey, — set up the title so acquired by him against ` 
Jus own Eee age. But this rule does not apply, although | 
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fil Permanent Fund v. Ragara, 19 Mad., — D., 26: mie Shyama Churn v- = 
at pp. 207—208. Ananda, 5 C. W. N., 323; (1889) pE — 
2 (ISSS) Exp. Watson, 21 Q. B. D., Ali v. Fattel BEES: i 17 Cal., 
301. 16 I. A., 129; a 15) Raghunath v. Lalji ` 
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E Saiuetion is somewhat thin , where the property is sold 
RE a prior mortgage and the purchaser conveys it to the 
- — who has in the meantime obtained his discharge in 


` age : 


SÉ And this brings me to the question whether it is necessary Question 


whether pay- 
payment should be made by the mortgagor directly into ment to be 


made by mort- 
` "e hands of the first mortgagee—a point which was mooted bnt, zagor directly 


ned both in Otter v. Vaur? and Ram Awtar Sing v. D Är mart- 


. Fa 
Toldram® The question however does not seem to be very 
_ diffenlt to answer. The charge will revive in the hands of the 


Se  rortogor, 


~~ ‘To go back Even where there is an affirmative covenant Peise mort- 
Ka gagee also 


tht the lands are free from all incumbrances except a prior entitled to any 
e SZT e the puisne mortgagee will be entitled not only to the ere 
_ benefit of any payments on account of the first mortgage, but also Sim 
a any equity that may arise aliunde to relieve the lands from 
the prior mortgage.* In other words, the security will not be 
_ nfned merely to the value of the lands, after deducting the sam 
~ eured by the first mortgage. , 


But, it seems, that in America if a second mortgage is made The law in 
| America, Rule 
with a covenant against the claims of all persons except those dees Se — 
if secon 
. der a prior mortgage, and the property is sold under such mortgage ex- 
| pressiy made 
mortgage, the mortgagor will not be estopped from claiming the óf what re- 
¢ TI Se h mains after 
pr as unencumbered as against the second mortgage, as he first mortgage. 


EI s his title under the first mortgage which was expressly 
gel from his covenant ; in other words, if a mortgage is 
: "ege of what remains after satisfaction of the first 
e, the rale under discussion will not apply.° 




























ces law. 
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which has been discharged by him, was also recog- 
vin 3 oe law. “Persons,” says Gaius, ~“ who have 
tgag age: d their property and who contract a new mort- 
a sece Ad (with a view to avoid risk of 


} decreed against those who mortgage the 
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Interesting to find that the equitable rule, that a Rule — 
— cannot set up against his own mortgage a prior nised in Roman 
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same thing several times), usually recite that the property is ` 
not mortgaged to any one except, for instance, to Lucius Titius, ` 
and that it is mortgaged to the second creditor for so much 
as it exceeds the amount due to the first creditor: in which 
ease is the surplus value of the property mortgaged, or is 








> 


the whole bound when the property is discharged from ‘the 





previous debt? And as to the latter point it has to be seen 

whether that result would follow (i... whether the whole pro- 
- . perty would be bound to the second creditor on discharge 
from the previous debt) only in case there was an express agree- 
ment to that effect, or whether it would follow from a simple 
agreement that the surplus value of the property should be 
mortgaged to the second creditor? It is always assumed that 
the parties intended that the entire property should be mort- 
gaged to the second creditor after discharge from the previous 
debt. Then, is the entire property to be held comprised in the 
agreement on its discharge from the previous creditor, or still only 
a portion? The proposition first laid down is the more correct 








— Ge that in the absence of —— igreement the whole remains 
` . bound to the second creditor.)” ! | 
Prisae mort- But though a subsequent mortgagee takes his security 





Ecg with the chance of the prior mortgagee being paid off, without 
Eet ku having recourse to the estate, a payment made by a person 
under compulsion or for the protection of some interest of his 
SCH own, cannot, on principle, enure for the benefit of a puisne 
— incumbrancer. | 















Pag The purchase of a prior mortgage by a trustee in bankruptcy - 
ES stands upon a somewhat peculiar footing. He cannot, any more 
EC, than the "bankrott mortgagor himself can, defeat the rights of the GES 
EE bankrupts mortgagees. But such purchase bas not effect of — 


neutralising the prior mortgage, which will enure for the benefit = 

of the general creditors and not merely of puisne mortgagees? ` ES = 
I have already pointed out that a subsequent — 
titled to redeem a prior incumbrance, and will only add t 
> two estates belonging to the same person are mo rtg ag 
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to two different mortgagees and both are subsequently mortgaged} 
to another person, the latter may redeem one of such morigi 
without redeeming the others.! The subsequent mortgagee acquires, 
on redemption, all the rights and powers of the prior mortgagee. 

But he does not acquire any higher rights than those of the 
mortgagee whom he redeems. If, sherefore, any part of the 

mortgaged premises has ceased to be subject to the security, either 

because it has been released or in some other way, the puisne 

mortgagee cannot treat it as still forming part of the mortgage. 

This was laid down in a recent Allahabad case, where a prior Muħammad v. 

mortgagee had obtained a decree for sale in the absence of the —— 

cond mortgagee, which did not include some of the properties 

comprised in the prior mortgage. It was contended, on behalf of 

the puisne mortgagee, that he was entitled on redemption to the 

benefit of the security as it originally stood, as his rights could 

not be affected by the decree by which it had been curtailed. 

This contention was overruled, but, I am bound to say, the reason- 

ing is not quite conclusive. It may be true that the position of 

a paine incumbrancer is not precisely that of a surety, but it is 

tndoubted law that a prior mortgagee cannot release any portion 

of the mortgaged property to the prejudice of a subsequent in- 

cambrancer who has.already got a security on it; at any rate 

where the prior mortgagee has notice of the subsequent incum- 

brance. Where the security has been cut down by a decree made 

in the absence of the puisne mortgagee, the question may be more 

difficult to solve, but I venture to doubt whether it can be answered 

3 by a bare reference to section 74 of the Transfer of Property Act. 
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= | Be this as it may, it i t 1s sett settled law that the P: ———— No tacking 
| not acquire any sviority. a: agains x ucunak 
of his E —— This — is. sora ne 
on 80 of the Transfer of Pro erty Act, a section, Da 
existence yo which: Seema to te due to ‘the apprehension, not perhaps 
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e * such enactment, the English doctrine of tacking. 
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SEET I should mention in this place that a mortgagee may spend 
cagee will be money for the preservation of the property from forfeiture or 
ake PE him ` 


destruction, as well as for supporting the mortgagor's title. He 
may also spend money for the purpose of establishing his own 
title against the mortgagor, and when the security consists of a 






newable leasehold, for the renewal of the lease ; and any money 
spent by him for such purposes, in the absence of any contract to 
the contrary, will be added to the mortgage-debt. This is the 
established law on the subject, and has not been altered by the 
special provisions made for mortgagees in possession which seem 
to have been enacted under the influence of that excessive caution 
which experience shows creates more doubts than it dispels." 

-> ierg? 7 The provisions of which I speak are to be found in sections 
mortgageesin 72.76 and 77 of the Transfer of Property Act, but I will reserve 

` the various questions connected with the rights and liabilities of 





mortgagees who assume possession of the mortgaged property 
for a separate lecture.* 

I may, however, here take up the question of the right of a 
mortgagee to enter upon possession of the mortgaged property, a 
question which is not, except in the case of an English mortgage, and 
for obvious reasons also in that of an usufructuary mortgage, free 
from doubt. 
nglish mortgagee acquires the right t 
of the mortgage 
rage, unless there is a provision allowing the 
n which case the right of poas 
sion arises only when default is made Whethe 
way of conditional sale is similar] 
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amain in possession until defau li 





entitled to possess AU. 
1t seems, depenc upon t Jocumer > In one case, the 
mortgagor covenanted in these words: “If I do not repay the 
whole money within the period, then this conditional bill of sale 
will be reckoned as a true and absolute bill of sale; my and my 
successors rights will cease to the said zemindari; the pro- ` 
prietary rights with the rights of gifts and sale to it will accrue 
— _toyou and your successors ; and registering your names in the 
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sherishiah of the Collectorate, vou will take possession of it in the 
mofussil, and, on payment of revenue, you, your sons, grandsons, 
Ae. will continue to have felicitous occupation and possession there- 
of * It was held that, as the right of possession on default was ex- 
pressly stipulated for, the mortgagee was entitled to take possession, 

on the failure of the mortgagor to pay at the appointed time, and theg 
learned judges refused to follow a decision of the Sudder Dewanny Ki 
Adalat, which lays down that the mortgagee under a conditional sale 
has no right of possession until foreclosure.2. I am, however, bound 
to say that I have never come across a single case in this country in 
which a mortgagee by conditional sale has asserted his right to take 
possession either before or after default, simply because the doen- 
ment on the face of it was a conditional or redeemable sale. 





In most of the American States, where a mortgage notwith- American law 
standing the form of the transaction is regarded as a mere security, ` — 
the mortgagee is not allowed to take possession before he becomes the 
owner, either by foreclosure or by purchase at a sale by the court. 
And if a conditional sale, in this country, is a mere security, there 
is nothing illogical in telling the mortgagee that as he is only the 
holder of a security and not the owner of the property, he is noi 
entitled to enter upon possession before the mortgage is foreclosed. 

In the case of Dinonath v. Nursing,* Mr. Justice Markby 1s Dinonath v. 




























—— to have said that it would be impossible to hold that the ae 
mortgagee of. property in the mofussil under a mortgage in the 
mglish form has a right to the possession of the mortgaged pro- 
— a mortgagee by conditional sale has not. But I 
vonfess with the greatest deference that I do not see any such 
impossibility. Where the mortgage is in the English form, it 
‘May be siid that the mortgagee is entitled to claim all the 
Ke which mortgagees enjoy in England®; but — 
{o take possession immediately on default has never bec 
— Denonath M righ; 14 * (1874) 22 W. R., 90. 
ERL Ken w. R., 90; cf. (1856) s (1871) Brojonuth v. Khelut Chunder, 
elut e. Tarac d 14 M. I. A., 14:8 B. L. R., 10t; 16 W. 
R., 33; (1871) Anundo v. Dhonendro, HA 
M. I. A., 101; 16 W.R.. p- c., 19. Cf. * 
(1885) Surndmoyee v. Srinath, 12 Cal.; — a 
614; 16 Cal., 693; 16 I. A., 55. — — 
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to be one of the terms of the bargain between the 
etween the 
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conditional sale. here 1s, Analogy 


two forms of mortgage. 


: 
Observations And this leads me to remind you that the right of the English _ 
on the right of KA e 
English mort mortgagee to take possession, immediately upon the execution of 
rauree to , — DES: g 
lge the mortgage, is merely an incident of his legal ownership with 
- — which the Court of Chancery could not directly interfere ; though 











it compelled the mortgagee to render a strict account of his 

stewardship if the mortgagor sought to redeem the mortgage. 

That the right is based on the obsolete notion that a mortgage 

is a conditional estate at law, is clear from the fact that this remedy 

is not available to an equitable mortgagee, because the superior 

sanctity inherent in a legal mortgage in the English system does 

not attach to an equitable mortgage, over which the Court of 

| Chancery was in a position to exercise unfettered control.' But 
— privilege, which rests upon such a peculiar basis, is surely an 
nachronism, and ought not to be introduced in a system in which 
mortgage is properly regarded as a mere security, which does | 

ot transfer the property itself, but only creates an interest in it 

n favour of the mortgagee carved out of the mortgagor’s ownership. 

I should add that the right of the mortgagee to assume posses- 
sion is frequently a source of trouble not only to the mortgagor 
and the mortgagee but also to third parties. It neither blesses him 

E that gives nor him that takes it ; for, while on the one hand, the 
E position of the mortgagee himself who takes possession has its pecu- 
liar perils, there is considerable danger, on the other hand, of his 
B using the power oppressively not only to the mortgagor but also to 
— _tenants who have been let into possession since the mortgage. 
i S This is a real and not merely speculative danger, and the legislature 
i- has been obliged io guard against it in England by giving the mort- 
E gagor large powers of leasing the mortgaged premises—a very bene- = = 
= volent piece of legislation, thongh our admiration for it is somewhat ` 


SS ee a qualified by the reflection that it may be readily abused by an unse — 


Aë 


cs 


— mortgagor to the serious injury of the mortgagee’s securit Paes 
In view of these ton hi allo not to say — of | the 
st ` inevitable litigation which ollows Beate the : iat T 
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‘of possession by the mortgagee, I cannot help thinking that the 


rule now observed in most American states, not to allow the mort- 
gagee to take possession before foreclosure, might be adopted in this 
country with advantage. But the practice of the English Court 
of Chancery, so long as it remains unaltered, will, I fear, always 
bar the way to any such improvement in our law. 

But the mortgagee is certainly entitled, for the protection of ‘ Owner” 
his security, to exercise some of the rights of an owner, though — SS 
the limits within which such rights may be exercised have, as I 
told you ina previous lecture, given rise to considerable discus- 
sion, and the legislature has been occasionally driven to explain 
its meaning by amending Acts in which the term owner is defined 
to inclade a mortgagee.’ 

In an old case decided by the Sudder Dewanny Adalut of Cal- 
entta.* it was held that a mort zagee in possession was not entitled 
to maintain a suit to set aside a sale for arrears of revenue under 
Ben. Reg. II of 1822, as the right to bring such a suit was ex- 
pressly given to the proprietor only ; but this decision under a 
repealed regulation can only be useful to us now as illustrating 
the difficulties which are almost sure to arise from ill-considered 
legislation assisted by bad draftmanship. 

The question whether a mortgagee not entitled to possession Can mortga- 
May insist upon the registration of his name in the Collector's Zeg ern 
Tolls, as also the question whether he has a right to claim a settle- — 
ment, are also left by the authorities in some degree of doubt.’ 

However this may be, it is clear that a mortgagee, though Snit for parti- 


: £ : 8 gë on by mort- 
entitled to possession, cannot sustain a suit for partition under gagee under 
the la Ze b — the Estates 

w relating to the partition of revenue-paying estates.* But Partition law 
CO EE EE — — — — — — not sustain- 


*Jeorakhun Lal Missur e Nuwul arose under an Inclosure Act in Eng- able. 
Siagh, 3. D. A., N.-W. P., 1856, p. 735; land, ce (1837) Goodtitle d. Baker 
Gokul Das +. Balmookund, S. D. v. Milburn, 2 M. & W., 853. 

A, NW. P., 1864, Vol. 2 p. 582; 2 Saadut v. Collector of Saran, S. D. 
(1857) Sree Kissen v. Eshrea Protap, A., 1858, p. 540; but see (1893) Gobindlal 
2 Agra H. C., 299; (1830) Bhawani Gir v. Ramjanam, L. R., 201. A., 165; 21 
Y- Dalmardan Gir, 3 AIl., 144; (1892) Cal., 70; see also (1886) Rakħal v. 
Ali Ahmad v, Rahmatullah, 14 All., Dwarka, 13 Cal., 316. 

Er (188%) Zachman v: Għasi, 15 All.,  * Beu. Reg. VIII of 1793, s. 28; 
Act VII of 1876 (B. C.), s. 4. 

* Kussoo Bag v. Thakoor Bhorw-nee 
Singh, S. D. A., N.-W. P., 1855, p- 453; 
Mahomed v. Mahomed, S. D. (N -W. P.) 
1817, 32, a case under Reg. XIX of 1814. 
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there seems to be no reason why the mortgagee of fhe interest of 
a tenant in common should not be entitled to claim a partition in 
the civil court, though the existence of any such right was denied 
in a recent Allahabad case.! The judgment, however, cannot be 
reconciled either with the general law on the subject or the pro- 
visions of section 44 of the Transfer of Property Act. 

It seems to have been held in one case that if an estate is in 
the possession of a mortgagee, the mortgagors could not claim & 
partition under Reg. XIX of 1814, but the case has never been 
followed." 

[t should be 
cannot alter the terms of a 
lease which would be binding upon the mortgagor on redemption.“ 


this 
subsisting tenancy, or make any new 


noticed that a mortgagee in country 


This was also the law in England till recently, where a mortgagee 
could not make a valid lease without the concurrence of the mort- 


gagor except in a case of necessity.* I should add that a release 


by the mortgagee of a right of renewal cannot affect the right- 


of the mortgagor. Thus, where a mortgagee paid monëy into 
court for the purpose of saving the leasehold property mortgaged 
të him from forfeiture, and filed a bill against the lessor, and after 
obtaining a decree entered into an agreement with the landlord 
not to claim the lease, it was held that such agreement could not 
defeat the claim of the mortgagor who was entitled to carry on the 
sunit in the place of the mortgagee.’ 

The mortgagor, you should remember, in making a mortgage 
parts with a substantial portion of the bundle of rights which 
compose ownership. His subsequent acts therefore cannot bind 


the mortgagee unless done by him as an agent, and this is the — 







ground on which it has been held that 
| judgment against the mo 
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d in any action instituted after the mortgage The 
eston 1s concluded by authority, but I may mention in pass- 





ing that some of the cases on the point seem to rest upon the 
assumption not altogether well-founded that a restricted power of 


— rf . 


dealing with property involves an incapacity to represent the estate 
im any litigation connected with it.* 

The Roman law on the subject is thus stated by Papinian in 
the 20th Book of his Questiones :—‘* A debtor, who had mort- 
gaged property and afterwards lost possession thereof, brought a 
suit for its recovery and was defeated in his claim, because he 
failed to establish his title. The creditor would nevertheless 
have the Servian action against the possessor on proving that the 


property belonged to the debtor at the time of the mortgage con- 





tract. And even if a debtor be defeated in a suit for recovery of 
an inheritance, it will be the duty of the Judge in the Servian 
action to investigate the validity of the mortgage without reference 
to the decision in the debtor’s suit for recovery of the. inheritance. 
Bat, it may be said, the same rale is not observed with respect to 
legatees and to slaves to whom freedom was bequeathed by will, 
when in a suit by the legitimate heir against the instituted heir, 
» judgment is given in favour of the former. I reply that a credi- 
for cannot well be compared with a legatee for all purposes ; 
hecanse legacies are valid only where the validity of the will is 
established ; while it may happen that the mortgage was validly 
taken by the creditor, and yet that the debtor's suit for recovery 
of the inheritance was not properly brought. A man brought a 
sait for recovery of property, and by a wrongfal decision his 
claim was dismissed ; he afterwards mortgaged the same property 
wa debt. The creditor cannot have a better right than the 
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there were grounds for suspecting collu- 


2} 4 B. KR a.c., 27; (1872) sion : distinguish Jugutputly v. Tiluk- 





t ¥. Shons, 1$ W. R., 206: = dharee, S. D. (1851) 131. 

Së v, ges: 2 See (1885) Radhabai v. Anantrao, 9 
| v- Gogan, 22 Cal., Bom., 198 ; (1863) Katama Natchier v. 
Moottoo, 9 M. I. A., 343; (1875) Pro- 
sunno vV. teg. Saz 145; H B. L. i 





Roman law on 
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debtor who granted the mortgage. Accordingly, if he (the credi- 
tor) were to bring a syit on his mortgage against the person in 
possession of the property, his claim would be barred by a plea of 

res judicata ; although it may be true that the successful party 

could not himself have brought any suit for recovery of that pro- 

perty if it had been possessed by another; because here the 

qossiton for consideration is, not what defects were in the posses- 

sors title, but what title the debtor had to the property given in 

mortgage." 

In Barge’s Foreign and Colonial Law. the law is also simi- 
larly stated but with an important qualification. “The mortgagee 
is not prejudiced by any recovery which a third person may have 
obtained against the mortgagor in a suit instituted subsequent to 
the mortgage. But it would be otherwise, if the mortgagee were 
ünder his ccntract with the mortgagor in possession of the pro- 





perty, and knowingly allowed the mortgagor to litigate with 
another his title to it, because in that case he had it in his power, 
by interposing his own prior claim and defending his own title, 
to have prevented such a recovery.” 
In England, asa general rule, the mortgagee as the owner of 
te action the legal estate must be a party to any action relating to the 
D mortgaged premises. Thus, he is a necessary party to an action 
for recovery of land which is subject to bis mortgage 7 and 
if he is not represented he will not be bound by the result of the 
litigation.* So, it has been held in Ireland that a landlord bringing 
a — ejectment for non-payment of rent and having notice of a mortgage 
SH | of the tenant's interest must serve the mortgagee with the eject- 
fe. ment. And, in a recent English case, where a lessor recovered ` 
judgment by default against a tenant in the absence of the ES" 


equitable mortgagee of the premises, the only person really inter- 
ested in defending the action, it was held that the mortgagee hada ` 
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sufficient locus standi to entitle him to apply for leave to have the 
judgment set aside. Again, if the suit_involves the taking of 
accounts, the mortgagee should also be added as a party so as to 
bind him by the result.* But if the relief which is sought by the 
plaintiff cannot affect the interest of the mortgagee, he need not 
be joined as a defendant.* 

This is also the settled law in America, where the mortgagee American law 
must be added as a party to any suit which may result in impairing ` PRE 
his security as, for instance, a suit for the removal of a portion of 
a party wall on the mortgaged estate.* But he is not a necessary 
party if the suit relates only to an injury done to the possession 
of the mortgagor.’ 

[ have already told you that where the security is insufficient, The court 
the mortgagee may restrain any act which is likely to lessen its fora in fanaa 
value. It is a corrollary from this rule, or rather a part of it, that vhanaver eg, 
he has the right to prevent the doing of anything which threatens ae — 
the destruction of the mortgaged premises as, for instance, mining 
ander buildings so as to endanger their stability. In a word, 
whenever the security is imperilled, the court will interfere tor 
the protection of the mortgagee. Thus, for instance, in Eng- 
land, the trustee in bankruptcy of a mortgagor, may be prevented 
from affecting the rights of the mortgagee of a leasehold interest 
by disclaiming under the Bankruptcy Acts, although if the dis- 
claimer is once executed, the title of the lessor will be complete, 
and the rights of the mortgagee extinguished.’ The mortgagee 
will similarly be allowed to restrain the trustees of a turnpike road 
from reducing the tolls which are the subject of the mortgdage.® 
He may, also, for the purpose of enforcing his security upon the 
interest of the mortgagor in an agreement, sue for the specific 


performance of the contract.° 














z (1384) Jacques v. Harrison, 12 Q. B. s Jones, sec. 709 

D., 165. . © (1857) Dugdale v. Robertson, 3 Jur. 
* (1890) Van Gelder Apsimon & Co. (N.S.), 687. G 

Y. Sowerby Bridge, dc., 44 Ch D., 374. 1 (1880) Buxton, Ezp., 15 Ch. D., 289; 


_* (1878) Fairclough v. Marshall, 4 Ex. (1876) Ditton, Exp.,3 Ch. D., 459; (i881) 
- D., 37; (1890) Fan Gelder v. Sowerby Sadler, Exp-, 19 Ch. D., 122. 
F Š , supra ; see also Jud. Act, ® (1857) Lord Crewe vV. Edleston, 3 
a Jur. N. S., 128, 1061; 1 DeGex & ` 
7 — è> (1858) Brown v. London Necropolis, — | 
— eee | de, Co., 6 W. R.. Eng., 188. a we 
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The interest of the mortgagee in the mortgaged premises 
cannot, à fortiori, be defeated by the fraudulent conduct of the 
mortgagor, for instance, by a collusive judgment! ; and a mort- 
gagee has been, therefore, allowed to enter a caveat on the ground 
that the will was a forgery although the mortgagor, the heir-at-law, 
did not oppose the grant.* 

A mortgagee, where the mortgage deals with the whole inter- 
est of the mortgagor in the mortgaged premises, is entitled to the 
title-deeds, and it was said in one case that he was not bound to 
produce them or even his deed of mortgage until his claim was 
satisfied’ ; but this decision, which was based solely on the English 
law, can hardly be regarded as satisfactory, it being, to say the 
least, open to considerable doubt how far the practice of the 
English court was founded on principles of abstract. justice 
The law has since been altered in England by statute,’ and the 
mortgagor is now entitled, notwithstanding any stipulation to the 
contrary, to inspect, at all reasonable times, E title-deeds in the 
eustody or power of the mortgagee. The case in the Bombay High 
Court is an instance, and by no means a solitary. instance, of the 
influence exercised not always beneficially by the English law 


on the practice of our courts. I do not deny that, in the absence 


of any well defined rule, our judges may very well borrow from 
the practice of the English Court of Chancery as -successive 
generations of equity judges have borrowed, not unfrequently 
without any acknowledgment, from the Roman law, but an indis- 
criminate introduction of English law, although it might render 
the task of the Anglo-Indian judge comparatively less laborious, 


ean scarcely be regarded with unalloyel complacency by the 


Indian suitor, 


The ahomaloiis character of the English law of mortgage with 
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X. W. P., 1861, 740 ; (1880) Krishanji v.  shibhoosan Biswas, 10 oa 1991) 
| — 5 Bom., 495, where the mort. Kashi v. Gopi, 19 Ont 38 5 SR 







— legal its distinction of legal and equitable estates is strikingly exemplified - 
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Siy inal on the covenants, if the whole term is mortgaged to — 
SEN, though he does not enter into possession.' But an equitable — 
ortgagee incurs no such liability even by taking possession ;® tain in India. 
though it may be noted in passing that in Ireland his lines are not 
= ati in sach pleasant places. But, happily in this country, we 


know of no distinction betwe@n law and equity. A mortgagee, 








— 





rei 


—— 


therefore, simply as such cannot be sued as the assignee of the Mortgagee. 
~ WMortgagor on the covenants in the lease. But where the subject lisble to pay 

of mortgage is leasehold property and the mortgagee is put — 

in possession of it, he becomes liable, as a rule, to pay the 

rent.’ The mortgagee may also make himself liable by having 

his name entered in the Iandlord’s books as the tenant of the 

property.” 

The mortgagee is not. as I have already told you, a trustee Mortgagee not 
for the mortgagor. Where, therefore, he is not in possession, — 


and it is not his duty to pay any paramount charges on the 





mortgaged premises, there is no reason why he should not 
acquire a good title to the property by a fair purchase at a sale, 
Say, for arrears of revenue, which has generally the effect of 

Sweeping away all existing encumbrances. In America, however, 

it has sheen held that, as taxes are charged as much upon the 
= mortgaged interest as upon the eqnity of redemption, a subsequent 
mor eannot by purchasing the tax title use it adversely 
— the first mortgagee. Such title in his handsyit is said, inures 


—— 


to > the protection and not to the destruction of the title of the 
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l told yon in the last lecture that a mortgagee is bound to 


tore property Testore the estate on payment of the mortgage-debt, aprop 
on repayment. 





which is supported bya long string of aùthorities from Tooke v? 
| 


Hartley’ downwards. But this rule does not hold good when 
the mortgagee is evicted by title paramount. Thus, where the 
But aliter superior landlord re-entered for non-payment of rent, it was held 
delt ocisted that the mortgagee could not be called upon to restore the lease- 
= berg ew” hold property, as it was not his duty to pay the rent, though he 


was In possession aud had actually paid it for a time. The entry 
of the superior landlord, said Lord Justice James, had the same 
effect as if a fire or flood had come and swept away the property? 


Mortgagee’s I have up to this point dealt with the rights and obligations 
=~ thas of the mortgagee mainly in relation to the mortgagor. I will now 


pass on to the duty of the mortgagee to third persons, beginning 
with the effect of a release by the mortgagee of a part of the 
security. 

General rule The general rale deducible from the cases is that the rights 
of persons, who have acquired an interest in the mortgaged estate 
since the mortgage, cannot be defeated or impaired by any 
subsequent arrangement to which they are not parties. If, 
therefore, a mortgagee with notice that the equity of redemption 

— in a part of the mortgaged property has been conveyed, releases 
any part of the mortgaged estate, he must abate a proportionate 
part of the mortgage-debt as against such purchaser. 

In other words, a mortgagee cannot release a part of the 
mortgaged land, and then seek to enforce his entire claim upon 
another portion in which third parties have become interested ` 
as assignees of the equity of redemption. ` — 

In England, it was the settled doctrine from very early u ee 
that when a person entitled to a charge on land released any — 
— — of it, his right to proceed against any part of the land which 
RK ef SC ee passed into the hands of third persons became wholly extinct. — SE 
e EE — = there was no distinction between an actual discharge of a portio $ 

ee of the land, and a purchase by the person entitled to the charg: ge 

ANN Be A release of any part of the land had the effect of dischargi n; ng the 
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whole. Thus, if the grantee of a rent-charge released or pur— 
chased any part of the land out of which the rent-charge issued, 





the whole rent-charge would have been extinguished.' The law, 


however, bas been altered, and a partial release does not now destroy 22 & 28 Vie., 
c. 35, s. 10. 


the charge.’ 


And so in the case of judgments, a release of merely a part Release of a 
| judgment. 


of the lands charged with them cannot, as the law now stands, 
affect the unreleased portion, though such release cannot prejudice 
the rights of strangers.® 


It is, however, said in a recent case that if a person who has a Kettlewell v. 


security upon two or more properties which he knows to belong 
to different persons releases his lien to one of such persons, he 
cannot afterwards insist upon it as against the others; and the 
reason given is that the mortgagee cannot increase the burden on 
them without their privity and consent.* 

I, however, venture to doubt whether th's rule is quite 
equitable. The purchaser is amply protected if the mortgagee 
is compelled to give credit for a rateable part of the mortgage- 
debt ; and this rule is invariably acted upon by our courts when 
the mortgagee becomes the owner of any portion of the equity of. 
redemption. A release of a part of the security stands upon the 
same footing and cannot reasonably be treated as an extinction of 
the whole, though it must not be allowed to prejudice the 
rights of persons who have already acquired an -interest in the 
unreleased part $ 


The American law on the subject would also seem to be The American 
law on the 


dominated by the idea that you cannot release a part of the security 
without releasing the whole, though the proposition is qualified in 
some recent cases. “Justice,” says Jones, “may require the lien of 
the mortgage should be extinguished as to those portions.” "Pat 
if,” he adds, “they can be protected without that, the mortgagee 
may still enforce his mortgage against the remaining portions of 
the land, so far as he can be allowed to do so consistently with 
d : the Lord * (1892) Keftlewell v. Watson, 21 Ch. 
cellor in (1850) Handcock v. Hand- D., 685, 714. 

1 Ir. Ch., 441, at pp. 466-71; see ® See the cases cited in Lec. VI, pp- 
Janne Pass, } Bing. 302-304. But see (1896) Chunna v. Anan. 
— ©. di, 19 All., 196; (1897) Wand Kisore 
5, s v. Raja Hariraj, 2 AW., 23. 
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Ep, 2 their protection. If the mortgagee, after actual notice of an 
absolute sale of a portion of the premises by the mortgagor, 
releases other portions, the mortgage is discharged wholly or 
pro tanto, according to the circumstances, upon the part owned 
by such subsequent purchaser. The purchaser of the part of the 
remaining property may insist on a credit upon the mortgage- 
debt of a sum equal to the value of the property released.”' But 
it has since been held that the mortgagee is bound to abate only 
such a proportion of the sum due on his mortgage as the value of 
the parcel released bore at the time of the execution of the mort- 
gage to the value of the whole of the parcels comprised in security.” 
Rule not It is hardly necessary to repeat that the rule does not 
licable 
remort- ä&pply where the mortgagee either purchases or releases a portion 
gageo releases of the mortgaged property before the residue is transferred to 
— — third persons. He would, it is true by so doing, diminish his 
own security, but as subsequent purchasers can only take subject 
= to the mortgage, the mortgagee may throw the whole burden 
E of the mortgage-debt on the residue I should add that the 
— question whether in the absence of any notice of the assignment 
SS .of a part of the equity of redemption, the assignee can en- 
er force any right to an abatement has never been raised in 
ee, — this country, though in the English law such notice is es- 
| - sential.* : ~ 
I should add that a subsequent mortgagee can claim the Same 
equity asa purchaser. Thus, if a prior mortgagee with two securities 
eas. releases the only one in which a subsequent mortgagee has 
e y interest, his mortgage will be deemed satisfied, at least, to the ` 
is i extent of the rateable value of such security as regards the p 
encumbrancer.® The rights of the surety with respect to secu — 
beold by the creditor stand upon a somewhat similar footi wë, ms ` 
SE mortgagee may not release them without also releasing th 
SH surety either wholly or in part. But I must not anticipat d 
discussion — will find a more appropriate — ia the n 
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It should be noticed in this place that a prior mortgagee The proceeds 
who has notice of a a subsequent incumbrance cannot ignore it property ` 
when the land is tarned into money. Thus, if he sells under his od with leg 
power, he is answerable for the money he receives if it is paid to — — 
the wrong person, and he is equally answerable when he concurs 
with the mortgagor in conveying the estate and allows him to put 
the remainder of the money into his pocket.' 

This would seem to be an elementary rule. It would seem Puisne mort- 
to be equally elementary that a prior mortgagee cannot, by any — er 
dealing with the mortgaged property or his security, affect the 
rights of a puisne incumbrancer. It was, however, at one time 
the settled law in England that thg first mortgagee could, if he 
pleased, transfer his security to the third mortgagee in preference 
to the second and squeeze the latter out.2 But this right, as I 
have already told you, has now been curtailed, though tacking 
has not been yet swept into space. 

Speaking of this rule of so called equity, Lord Justice Lindley 
‘ays that it authorizes something very like a conspiracy between 
the first and third mortgagees to cheat the second which cannot be 
right ; and adds “ That however is the aspect which many of the 
old cases on the subject bear ; still I am not at liberty to question 
those decisions, for although they are opposed to my ideas of 
morality, they are nevertheless law. However, I am not going 
to make them the pretext for doing further wrong.” 3 

Before dismissing the subject of the mortgagee’s rights as Mortgagee's 
against strangers, I should point out that though a mortgagee may damages for 
recover damages from a third person who wrongfully and know- seenrity. 
ingly impairs his security,’ it seems that he cannot recover any 
thing in excess of the injary to his security P nor can he sue 
for every injury that may be done to the mortgaged premises.® 
In America, where a mortgage is generally regarded as a lien, American aw 
d Ge: is not entitled.to any remedy which ess 
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exclusively to the ownership of the land. Thus, a mortgagee ` ` 
cannot maintain an action against a third person for an Injury 





done to the premises, unless he is in a position to show either 
that the act was done intentionally with the object of injuring 
his security, or that the mortgagor is unable to repay the debt. 
It has also been held that the title to timber, cut from the mort- 
gaged land, vests in the purchaser who cuts it without knowledge 





of the mortgage, although the security may be impaired. A -= 
different rule, however, prevails in those states in which a mort- 
gage is treated as a conveyance in fee gel In the English 
Te bs pn law, a mortgagee of land who is not in possession cannot maintain 
iis pen, an action of trespass against a — at any rate, before i) aeea 
right to take possession has attached. The same rule holds good 
in the cases of a mortgage of chattels, the mortgayee not being 
entitled to sne either in trespass or trover before his right to 
assume possession has accrued.* But a mortgagee whether in or 
out of possession may maintain or defend actions in which the 
. title to the mortgaged property is in debate. In this country, — 
however, where a mortgage is regarded asa mere security, we 
cannot adopt without considerable qualifications and reservations ` 
Ear the practice followed in systems which regard the mortgagee as z 
— an owner. — 





















‘Rights of Passing now from immoveable to moveable preperty, we Gud a 
x — mortgagee — — 
BE hcl mags that a pledgee of goods is entitled only to a right of sale, whilea ` Se 
— S Ae mortgagee of chattels can, as a rale, only foreclose the security. F ep 
Ke The reason for the distinction is, as I told you, that a pledgee | has — 


only a qualified right ; but in a mortgage the mortgagee acquires: LEE 
P _ an absolute title, which is left to have its full effect when the nol ort a S 
= gagor does not redeem.’ — 
It is, however, an open question whether the nano s 
negotiable security can sell it in the absence of a special pi 

Tn X he can recover the money due on it vis Kë 
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— an usage to sell such securities instead of realising them will 


eg be treated as void on the ground of its being in opposition to an 
— ef rule of law.' It should be here noted that it is the 
= daty of the pledgee to use all due diligence in collecting the 





— 
— 





money due on the securities pledged to him, and if he does not 
do so, he will render himself liable to the pledgor.* 


If the pawnor makes default, the pawnee may sell the 


pledge, without judicial process.’ 


But he is bound to give pre- 


vious notice of the sale to the pawnor. If, however, there is 
any express agreement as to the mode or time of selling, it will 
ordinarily regulate the rights of the parties. The pledgee himself 


D Zeg, 
= 
— 
Wë — 


cannot become the purchaser ; and any attempted sale to himself 


would leave the pledge in statu quo, it being however open to the 
_ pledgor, if he chooses, to affirm the sale. But though a collusive 
sale may be impeached, the pledgee is not liable for any loss on a 
_ Sale fairly condacted.* I have already told you that if a mortgagee 


— ad 


cannot restore the mortgaged property, he will be precluded from 


suing the mortgagor on his covenant, and it is thought that this rule 


extends to'a sale by a mortgagee 


under his power, but in the case 


ofa pledge, the pledgor may undoubtedly be sued for any deficit.s 


The pawnee may also, at his 


option, bring an action against 


the pawnor, and retain the goods pledged to him as collateral 
_šecurity.? This is the established rule, but Story is of opinion 
that in a proper case, specially where the property is of a perish- , 
able nature, a sale of the pledge may be compelied.”? But [ have 





‘not been able to find any reported 






J eg 


case directly in point ; though, 


Sh: said just now, a creditor who is guilty of laches in realising 
— pledged to him must bear the Joss ` 
* + is a —— to observe that the Lewin may obtain 


® Sec. 176, Contract Act. 

7 Story on Bailments, sec. 320; see 
Story Eq. Juris., secs. 1031—1033 ; cf. 
(1791) Kemp v. Westbrooke, 1 Ves., 
278. me | 
sg (1824) Williams v. Price, 1 S. & 


Pawnee’s 
wer of sale 

without judi- 

cial process, 


He can also 
sell through 


St., 581; cf. (1859) Glyn v. — 
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the jealousy with which a private sale is regarded, and the possibi- 


lity of future litigation, a 


sale through the intervention of a 


court of justice would seem to be very desirable; though, in 


commercial transactions, this is not always either practicable or 


convenient. 
Observations 
on pawnee's 
power of sale. 


The legislature, I may state, has given a pledgee of goods the 
liberty to sell, bécause there is not the same danger in allowing 


a sale of chattels as there is in permitting a sale of land. 


Moveables may be appraised with sufficient accuracy for all 
practical purposes, and adequate compensation in money may be 





made as a rule, but the case is very different with landed property. 
Besides, the exigencies of commerce may absolutely require, in 


many cases, a prompt sale of goods. 


A power of sale, therefore, 


which may be safely given to a pawnee, may yet be rightly 
denied to a mortgagee of immoveable property. 

It may, however, be added that in most continental systems, 
as wellas in Scotch law, a pledge can only be sold under a decree 


ot court. 


Extent of 
pawnee’s lien. 


The lien of the pawnee extends not only to the principal 


i debt, but also to the interest whether ex-contractu or ex-morā, 
as well as to any necessary outlay in the preservation or custody 
of the pledge.? Extraordinary expenses for the preservation of 


the pledge—expenses which could not have been foreseen—may 
„also be recovered by the pawnee from the pawnor ; and this, 
: although by some accident, they might not have ultimately benefited — 





the pawnor. But though in the case of necessary expenses, the 
law authorizes the pawnee to retain the pledge till he is reim- 


bursed, no such right is expressly given in the case of extra- 
* It cannot, however, be said that the legisla- 
S ture really intended to make any distinction betwéen the two 
SS cases, although the language of the sections in the Contract — 


ordinary charges. 











fae is likely to invite litigation.‘ 
— 1 Story on Bailments, sec. 309; Ersk. 
ae Inst. B. 3, tit. 1, sec. 13. This seems 
Ee poli also to have been formerly the law in 
—— 3 . 1 Reeves’s History of English 
ait 3 L 3. eweg 173, Contract Act. 
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ok has Ban held in England that if a person transfers shares 
in KEE way of mortgage, and the mortgagee, as regis- 
tered owner, becomes liable for calls or other payments, he cannot 
compel his mortgagor to indemnify him, unless he comes to 
redeem. It is, however, very doubtful whether our courts 
would accept this view of the law, which, I may say, in passing, 
is based upon the archaic conception of a mortgage, whether 
of land or of chattels, as a provisional sale. 
I ought to mention that in the English law a person who has Party having 
mere lien 
a mere lien cannot, if he detains the goods to enforce payment, cannot charge 
add to the amount of his lien a charge for keeping them.” But ra 
a master of a vessel as well as a common carrier may claim a 
lien for expenses incurred by them in keeping goods which they 
are unable to deliver to the owner.® 
The rule that accessions to the pledged property belong to the Accessions to 
pledged pro- 
pledgor on redemption is laid down in section 163 of the Contract party. 
Act, which says : “ In the absence of any contract to the contrary. 
the bailee is bound to deliver to the bailor, or according to his 
directions, any increase or profit which may have accrued from the 
goods bailed.” | 
_ In the absence of any contract authorising him to do so, Pawnee not to 
= the pawnee may not detain the pledge for any other debt than that AER, 
for which the goods were pawned to him. The right of tacking, — 
_ however, i is recognized toa limited extent, the court being bound to 
— . presume, i in the absence of any evidence to the contrary, that sub- á 
sequent advances made *to the pawnor were made on the security 
of the pledge, and the pawnor is not therefore entitled to redeem, 
"ett on condition of repaying the original debt, together with the 
_ Subsequent advances.* Bntno such presumption arises in the case 
E debt due to the pledgee ; and even in the case of a 
* ent debt, according to the English law, if a pawnee takes ; e 
ty by specialty as a bond, for instance, it will be presumed K 
d not intend to rely on the pledge.’ The el, Tn and ` — 
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American law on the point is thus stated by Mr. vane Story in 
his Equity Jurisprudence. 
Subsequent "A subsequent advance made by a mortgagee or a pledgee 


advances pre- 


—— of chattels would attach by tacking to the property in favour of 
pledge. such mortgagee, when a like tacking might not be allowed in 
cases of real estates. Thus, for instance, in the case of a mortgage 
of real estate, the mortgagee cannot, as we have seen, compel the 
mortgagor upon an application to redeem to pay any debts subse- 
quently contracted by him with, or advances made to him by, the 
mortgagee, unless such new debts or advances are distinctly agreed 
to be made upon the security of the mortgaged property. But 
in the case of a mortgage or pledge of chattels, the general rule, 
or at least the general presumption, seems the other way. For 
it has been held that, in such a case, without any distinct proof of 
any contract for that purpose, the pledge may be held until the 
subsequent debt or advance is paid, as well as the original debt 
The ground of this distinction is that he who seeks equity must 
do equity ; and the plaintiff, seeking the assistance of the court, 
ought to pay all the monies due to the creditor, as it is natural 
to presume that the pledgee would not have lent the new sum, 
but upon the credit of the pledge which he had in his hands 
á before. The presumption may, indeed, be rebutted by circum- 
stances ; but unless it is rebutted, it will generally, in favour of 
the lien, stand for verity against the pledgor himself, although not 
against his creditors or against subsequent purchasers.'’ 
It is, however, somewhat difficult te see why a right, which i is 
good against the pledgor, may not be exercised against a creditor. 
* or assignee with notice. E 
to use plodged A pawnee may not ordinarily use the goods pledged to him a 
Pons amt without the consent of the pawner. His consent, however, will 


| ae A 





Lef 





— es be presumed, if the pledge is such that it cannot be duly es ES 
Ce served without being used. A horse, for instance, must be exer- 





cised, and the pawnee may ride it for that purpose. If, — = 
the pledge i is of such a nature that it will be the worse for se, 





















If the use is indifferent, a moderate use is pera n not probi ite ed, | 
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‘but in no case should the pledge be exposed to extraordinary 


peril! In Coggs v. Bernard? Lord Holt says: “If the pawn when consent 
be such as it will be worse for using, the pawnee cannot use it, ee 

as clothes, Ze. but, if it be such as will be never the worse, as if 

jewels for the purpose were pawned to a lady, she might use 

them. But, then, she must do it at her own peril, for whereas 

if she keeps them locked up in her cabinet, if her cabinet is 

broken and the jewels taken from thence, she would be excused ; 

if she wears them abroad, and is there robbed, she will be answer- 

able. And the reason is, because the pawn is in the nature of a 

deposit, and as such is not liable to be used.” 

The Mahomedan law discloses some super-subtle distinctions The Maho- 
between the use of a pledge and its preservation. In the case of a-the subject. 
ring, for instance, the pledgee will be answerable for its loss if he 
wears it on his little finger, because this is a use ; but he may safely 
wear it on any other finger, because this is a means of preserving 
the pledge. Similarly, in the case of a sheet, though the pledgee 
may spread it over his shoulders, he may not wear it in the usual 
manner without rendering himself liable for its loss.* 

On this subject, the Contract Act says: “If the bailee makes —— 
any use of the goods bailed, which is not according to the 


conditions — 
use of goods, 
of the bailment, he is liable to make compensation to the bailor 


for any damage arising to the goods from or during use of them.”* 


— 
— 
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This is rather a bald statement, and the foregoing rules, which 


have been adopted in other systems of law, may thus be useful 


as indicating the conditions under which- a pledge may or may 
not be used by the pawnee. 
-Tt should be noticed that in the case of live animals, the pledgee 





t is generally laid down in the text books that a pledgee has Pledges may 


The —— Ge 
third party. 


Ss A 
Se right to transfer his interest in the pledge to a third party. 


est of the — it is added, may also be taken in execu- 


= 





-x 
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Ee, 


A to feed them, though, I may observe in passing, that at l ZA 
com — non law, a person possessing a bare lien is not bound to toid; | we 
H je animals which are subject to his lien.” 
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tion ;' and in this respect a pledge differs from a bare lien.” But: 


in Donald v. Suckling? Cockburn, C. J., said he would hesitate to lay 
down such a proposition. The general role, however, seems to be 
well established, though in some instances, as in the case of a 
valuable work of art, a presumption may arise from the nature of 
the thing pledged that it should not be committed to the custody 
of strangers. | 

I will next call your attention to the degree of diligence 
imposed by the law on the pawnee. Section 151 of the Contract 
Act says: “ In all cases of bailment, the bailee is bound to take as 
much care of the goods bailed to him as a man of ordinary prudence 
would, under similar circumstances, take of his own goods of the 
same bulk, quality, and value as the. goods bailed.” This isa 
very simple rule unencumbered by the somewhat refined, if not 
fanciful, distinctions which we find in the Roman and English be? 
It is, however, necessary to observe that the responsibility of the 
pawnee is greatly increased when he is in “‘ mora,” t.e., when he 
wrongfully withholds the pledge from the pawnor. He then 
becomes answerable for any loss, destruction, or deterioration 
however caused, from the time of such refusal.’ 

Another duty of the pawnee is to render an account of the 
profits and advantages derived by him from the pledge in cases, 
where there is either an express agreement to that effect, or where an 
agreement to account may be inferred from the nature of the pledge.” 
Thus, where the subject of the pledge is a ferry boat, which 





the parties intend to be employed in the carriage of passengers, the 


pledgee must account for the profits.“ And it has been suggested 
that the principle of this rule, which is said to carry with it a 


most persuasive equity, should be extended to all cases where the — 





pledge is used by the pawnee, except perhaps where it will 
deteriorate unless it is used. Thus, if a cow is milked and a 





profit arises from it, the pawnee, ii is said, should account for the ` 


—— after deducting all expenses for the keeping.” But com- — 








* (1887) Cen Rollason, 34 Ch. D., * Sec. 161 of the Contract Act. Cf . — 


495. Story on Bailments, sec. 21. Ge" 
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—— 
se and persuasive equity do not always go together. What 
EER is a good working rule, and that I think is tọ be found 
Tra English law, in which the pledgee may use the milk by way 
at recompense for the keeping.' This may not be ideal justice, 
| bnt it has the great merit of preventing frivolous litigation. It is 
hardly necessary to add that the pledgee is not bound to account 
for the profits where they are agreed to be taken in lieu of interest, 
E e an account is otherwise excluded by the agreement of the 
It may be here noticed that, though the “ special property ” Pledges | 
Vested in the pledgee is not determined where he is induced to cover from 


"SS ` ; * purchaser for 
_ part with possession by the fraud of the pledgor, he cannot value. 








































E Tecover the godds from a purchaser for value.? m 
And this brings me to the question of the measure of Measure of 
| damages on 


` Aere where the pledgee himself under colour of his interest — RK 
-is guilty of any wrongful act in respect of the pledge. The 
SE law on the subject is in a somewhat fluid state, but 
the better opinion seems to be that the owner must show that 
be bas been really damnified. But an unauthorized sale by 
X a person with a bare possessory lien stands upon a different 
ie footing. By parting with the possession, he loses his right ; and 
his act being merely wrongful, he will be answerable for the full 
ans the property.* | 
== The question in such cases is, was the act of the bailee Terms of 
— bailment to 
; = inconsistent with the terms of the bailment? If it was, fe — 
— oe be well said that the bailee has renounced the contract ` ` 
1 abandoned his rights under it. But every deviation from ` | 
the right line does not operate as a forfeiture of the bailment ; Pi ae 
this is the groundwork of the distinction between a sale í 
ee a pled zee and a sale by a mere lien holder. Where an article ; 
e be ee e as security for the payment of money, a sale 

by the e though wrongful is not so inconsistent with the | r 























F " = 6 s e + deeg 
P e 













Stor] oles mts, sec. 329. see also 2 Wms. Saunders, 113, 114. _ 
830) 5 Bee v. Lawson, Au. B. * (1878) Mulliner v. Florence, 3 Q. — 
8 — B. D., 484. Cf. (1838) Reeves v. Capper, in 


— 150. B. Bing. N. C., 136; — — 
81 Am Kata (1868) ye 13 a ei Gi: KEE? 


fäeg, A 


€. 


~ * df, À ; — ki 
Dy » ‘te SC d rd * = r P z p >- a SC? " T Jess ke 
e e a e WM: de ki sm. Ba — CH - * oe P n d ‘ Teen P 4 
B á m T de KE: 9 Y e 7." Re ep e 4 EI í ~. Le LI gë? i a véi 
CC e * Ce er * = ST NACH KS T — 
ES e? ER 4 € E — J 
e ara RT? — eg P ek. SE i l 
Bang d Wé. "Wë 2 JI ag, e Cem h Te i e oe 











392 LAW OF MORTGAGE. 


object of the contract as to amount to a repudiation.) But a 
lien is a mere personal right which cannot be transferred to ` 
another ; hence, in the case of a wrongful sale, the owner may 
recover substantial damages, for by parting with his possession 
the person entitled to the lien puts an end to his right. In other 
words, as a lien only creates a personal right of detention, the 
right of the owner to possession revives the moment it is parted 
with by the creditor, and he may recover full value in an action 
of trover, as it was formerly called. And although the name by 
which this kind of action was known in England has been 
abolished, the law remains the same. 
To sum up :— 


Where goods are unlawfully converted, the proper measure 
of damages is pri facie the full value of the goods, and it is 
no answer to say that the wrongful act of the defendant has 
operated to relieve the plaintiff from a deht? But this prima 
facie rule is qualified where the defendant is one of the immediate 
parties to the transaction.’ In such cases, if the plaintiff was not 
entitled to resume possession, the measure of damages will be the 
real loss which he has sustained by the unlawful act of the 
defendant. On the other hand, if the plaintiff could have resumed 
the property whenever he could lay his hands on it, and could 
have rightfully held it when resumed as the full and absolute 
owner, he is entitled to recover the value of it as damages in 
an action of trover, which stands in the place of such resumption. 

The question, whether a sale by the pledgee to himself though 
void puts an end to the pledge so as to entitle the pledgor to 
recover his property without payment of the amount due from — 
him, was raised in Neckram Dobay v. Bank of Bengal,* and was 
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answered inthe — by their Lordships of the Privy Council. 
This case is also authority for the proposition that, though the 


pledgor is bound bya resale duly effected by the pledgee to a 
third | person after an abortive sale to himself, the pledgee, who has 
_ represented to the pledgor before such resale that the pledge has 
been sold, must answer for the value as upon a conversion. 
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SUBROGATION, MARSHALLING AND CONTRIBUTION. 


| intend to discuss in this lecture some questions arising out 
of the transfer of securities and the allied topics of marshalling 
and contribution. 

The right of a persor to stand in the place of a secured creditor” 
comes under the technical head of subrogation, a term which has 
descended to us from the Roman law, and which means nothing 
more than substitution. In the English law, however, the word has 
the notion that, 
when corporate bodies borrow in excess of their powers, the lender 
could claim to sueceed in equity to the rights of the creditor paid 
off with his money, who might thus sometimes find himself in unex- 
pected possession of a security which was no part of his original 
bargain. But the days of legal fictions are gone ; and it is now 
settled that the lender “ may save a few brands from the burning ` 
without the help of Lord Justice Fry’s benevolent fiction, based on 
an imaginary transfer which carried us back to the symbolic 
formalities of early Roman law." 

In the present lecture, I will use the word in its larger sense, 





contracte! a narrower meaning, originating) 


sis beginning with subrogation by act of parties. Now, whenever 


there is an actual assignment of a security, there is of course a 
subrogation which is generally known as conventional or 
consensual. This kind of substitution does not call for any de- 
tailed notice, and I will content myself with only one or, two 
remarks. 

In the case of an equitable mortgage, a formal transfer 
of the debt is not necessary ; for the mere handing over of the 
title-deeds by the mortgagee will operak as an assignment, thé the 





` In re Wrexham, Mold ve, Rail- all the earlier authorities SH 
way Co. (1899), 1 Ch., 440, where viewed. | z, 
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` wen of ‘which will not be lost though the mortgagor purports 
_to borrow upon a pretended title, based upon forged documents. 





Thus, where a person borrowed money on the strength of — 





able mortgage, which was binding on the real owner, and the 
equitable mortgagees received the money directly from the lenders, 
and made over the documents of title to them, it was held that the 
persons who advanced the money were entitled to the security 
_ held by the original mortgagees for the ameunt which was 
_ Paid to them. The new mortgagees could not certainly take 
any benefit from the forged documents, but that did not affect 








=. right to the security which was created in their favour by 
the advance coupled with the delivery of the title-deeds. It was 
_ also held that the fact that the loan was split up between two 


persons did not deprive them of the right to stand in the place 








of the original mortgagees." 
On a _well-knoWn principle of law, the assignee of a mort- 





whatever may be due on the security, unless he stands in a fiduciary 
relation to the mortgagor, or the case falls under section 135 of 
the Transfer of Property Act ; in which case the assignee can 
only claim the price which he has actually paid together with 
Incidental expenses.’ 
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* ‘regards the state of the account : it must not be understood 











kä made by him in the mortgage-deed as against an 
Stems, ERr value without notice. In a recent case in England, 
where ir in addition to the statement in the mortgage-deed, there 
l ceipt endorsed upon the document for the full amount of 
* ution-money, it was held that as against a transferee 
e had no notice that the whole of the money had not 


1, the account must be taken on the footing of its 
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Assignee takes 
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gage takes subject to all equities.? But he is entitled to recover equities. 


th 
_ Again, ough where a person takes a transfer of a mortgage —— dei: 


enqniring from the mortgagor, he does so at his own risk denying state- 
— 
against trans- 
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having been actually advanced. In giving judgment, th am at 
observed :—“ It has been argued before us that there is a Wi ride BS 
difference in this respect between a mortgage and an absoluté 
conveyance, because it is said, and said traly, that, in the ordinary 
course of business, a prudent assignee of a mortgage, before pay- · = 
ing his money, requires either the concurrence of the mortgagor 
in the assignment, or some information from him as to th = 
state of accounts between mortgagor and mortgagee. The mt = 
of this eourse of conduct is, however, in our opinion, to be found 
in the fact that an assignee of a mortgage is affected by all 
transactions which may have taken place between mortgagor and 
mortgagee subsequently to the mortgage, and the assignee is — 
to give credit for all money received by his assignor before he z= 














has given notice of the assignment to the mortgagor. But in the — 
present case, the assignment was made very soon after the execution 
of the mortgage, and before the time for payment had arrived; 
so that whilst it was possible, it was not probable, that any py- · 
ment would have been made either of principal or interest ; and wè ` 
are of opinion that if an assignee is willing to take the 
of any payment having been made after the date of the mortgage, 
he is not guilty of carelessness or negligence if, in the — 
of any circumstances to arouse suspicion, he relies upon the — 
solemn assurance under the hand and seal of the mortgagor a | 
to the real bargain carried into effect by the mortgage-deed, upor = = 
the possession of that deed by the mortgagee, and upon- R ` 
receipt for the full amount of the mortgage-money under the we 

of the mortgagor.” ` — 

I now pass on to the subrogation of which I am mainly go z0 

to speak to you to-day, namely, the substitution of one credito 
another, not by virtue of any actual assignment but by speration 
law, a right which does not depend upon a mere legal fiction. = 2 ze 





Së 





is recognised in one form or another in almost every s tem m ‘ 
law. You must Si however, suppose that every per son wh 





im. a885) Bickerton v. Walker, 31 Ch. = 
pm. 151; bat see (1880) Chinnayya v. transactions between the p partie T 
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discharges a mortgage-debt is entitled to the benefit of the Person merely 
argi 


security held by the mortgagee. As a rule, in the absence of mortage-debt 
not entit 


an assignment of the security, the person by whom the debt is to benefit of 


mortgayee’ ~ 


discharged has no right to avail himself of it. And even a right security. 
to claim an assignment of the debt does not necessarily carry with 

it a right to the securities held by the creditor. “It is one thing 

to say,” remarks Vaughan Williams, L. J., * that the debt of the 

creditor who has been paid off is to be treated as assigned to the 

lender who provided the money, and another thing to say-that the 
securities which may be held by the creditor as well as his 

priority over other creditors should be ceded.’ 

e Generally speaking, the right to a cession or assignment of A person 


obliged to 


the security can be claimed only by a person who, dung not discharge 
personally bound to discharge a debt, finds himself obliged to do ——— 
so for his own protection. Hence, the most common cases of subro- men 277 * 
gation arise ont of payments made by a creditor whose debt is Geer oben 


secured by a mortgage on the same property either wholly or in — ee 
part, or by a surety who has bound himself to pay the debt of 
another person. 


The question, whether a stranger may be subrogated to the —— in 
the case of 


interest of a prior mortgagee who is paid off with his money by — 


~ Virtue of an agreement, made not with the mortgagee but with the money for 
| paying off 


~ mortgagor when the money is lent, would seem to be a somewhat prior mort- 
gagee by 


debateable point. In the Roman law, a creditor who lent money to agreement 
with debtor is 


the debtor for the purpose of paying off a mortgage, on the not every- 


condition that he was to be substituted in the place of a mortgagee, SECHER 
was entitled to claim the benefit of the security discharged with 

his money 3 and this right is also recognised in all modern systems Allowed in 
derived from the Roman law. In the Code Napoleon, for instance, and in all 


modern 


_ & conventional substitution may be effected without the assent systems 

of the creditor if certain formalities are observed by the lendér.* — core 

` English lawyers are however rather chary of admitting ~ — 
except in the case of maritime liens and of loans to | 


; | em, véi ent much doubt,” says E Williams, L. J. 


fi be. 

























2 Domat’s Civil Law, sec. 1774; see 
also Hunter’s Roman Law, 441, 443. '» 
* Art. 1250; — 


page 210. 
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Equitable * whether, either at law or in equity, a man who pays off a debt 
transferees e — 
in the English at the request of another is necessarily to be treated as the 
* assignee of that debt ; but,” adds the learned judge, “a very little 
evidence will be sufficient to establish that, as between himself 
and the person at whose request he has paid off the debt, it was 
intended that he should be treated as the transferee of the 
securities, if such there be, in the hands of the creditor.” Inthe 
English law, such transferees are known as equitable transferees, 
and are entitled to stand in the place of the mortgagee even in 












+b dae 








the absence of a formal transfer.* 
Cheteeynd y. In a very recent case, in which a person had advanced 
zem money to pay off an existing mortgage on the debtor promising to 
transfer the mortgage to him, it was held that the charge was kept 
alive for the benefit of the lender to the extent of the money 
which went in part satisfaction of the prior mortgage. But with 
the habitual caution of English lawyers, Mr. Justice Romer 
would not rest his judgment on the principle of subrogation under — 


which the charge might have ranked pari passu with the firt 


ze E 








mortgage. 
In one case,* it is true, Mr. Justice Kay speaks of the right" 
of the lender who took no transfer of the security asa claim to — 
subrogation, and points out that the mere payment does not dis- 
charge a mortgage, if in equity it ought to be kept alive forthe ` — 
benefit of the person who advances the money. But then thé money — — 
was lent at the request of trustees for the purpose of preserving ` 
-the trust estate, and in such cases the English law undoubtedly = = 
recognises a right of subrogation.® Kë 


3 , In this country, the law is rather in an kees — 

$ In Bombay, it would seem that the lender cannot, gene: ise — 
; a 3 

necessary for speaking, avail himself of a prior security unless it is assigned to 

: _ayailhimself him by the mortgagee. The money may be advanced for £ — 

S -security arity. — ‘of paying off a prior crass a and the mor t ga ge “Ss: . 


‘ 
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— _ 3 Inre Wrexham, &c., Railway (1899), * Dist. (1884) Strickland v 
Srl Ay 1 Ch., 440, 463, ” Ch. D., 245; for the right of E — 
ee _ ® (1878) Cracknall v. Janson, 11 Ch, to partnership liens y 
3 — SS 228 after dissolution, see 18 
RE — s —— v. Allen (1809), 1 Ch., : ae : 172 ; (18 
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Ce — be made over to the lender. But if the money is not Apaji v. Kasji. 
paid by the borrower with his own hands, or if the mortgage-debt 
is released and not assigned, it will not be available to the lender, 
Se the prior mortgagee may be a subscribing witness to the 
mortgage." 

| ` re € : Lomba Gomajt 
In one case, it appears that a person, in ignorance of the —— 


fact*that the equity of redemption had been sold away, lent money 
to the mortgagor expressly to redeem a prior mortgage. The 





"e. 


= 


_ borrowers stated in the mortgage-deed that they had paid, the 








money to the mortgagee and had got back the mortgage-deed, 
which seems to have been made over to the second mortgagee and 

which contained an endorsement that the mortgage had been paid 

of with the money advanced by the second mortgagee. But the 

coart held that, as the second mortgagee took no part in paying 

off the mortgage, and as the receipt endorsed on it was in favour 

of the mortgagor, the only object which the lender must have had 

in view was to clear the property from the mortgage. 

The recital in the second mortgage-deed, that the mortgage 

had been paid off out of the money advanced by the second 
mortgagor, without any words showing an intention to keep it alive, 

was regarded by the learned judges as Cogent evidence pointing 

to the same conclusion.* 

$ Ina still more recent case, Chief Justice Farran, in dismissing Khushal, > — 
an action to compel a mortgagee to execute a transfer, also points mpi : 
out that the mere delivery by the mortgagee of the mortgage- - 
-~ deed containing an endorsement that the debt has been paid by the 

-lender is ineffectual as an assignment of the security to to him ; : 
= hough where the documents of title are also delivered at the same 
— 9 e to the lender, a new mortgage may be created by virtue of | Si 
He deposit geng of the lender.* | 

E is brings me to the case of Dilawar v. Bolaki,* in which —— LEE, 

* Boch of the Caleutta High Court refused to givea 
eee premises the benefit of a — 
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discharged out of the purchase-money, because it was not shown 
that the money had been paid by the purchaser with his own hands. 
It is said in the judgment that the vendor might have himself 
paid it out of the purckhase-money ; a rather startling suggestion, 





for where the equity of redemption alone is sold, vendors are not 
in the habit of clearing incumbrances as that would simply amount 
to making oz present of the mortgage-money to the vendee. 
These cases seem to show that no person can safely lend 
money to a mortgagor to pay off a charge on the property withont 
If he does not take this 
precaution, it is very likely he will be told that the loan was made 
simply with the object of clearing off the incumbrance, so as to 
let in an intermediate mortgage as a first charge on the estate—a 
view which must take the lender by surprise, though it may bea ` 
perfectly logical deduction from acknowledged legal principles. 

Business men, it should be remembered, are not in the habit 
of conducting their dealings on altruistic principles ; at least we 


never meet one who does, except in the pages of the law reports. 


taking an assignment of the security. 








lt may however be said that it is the business of a judge to administer ` ` 
law and not justice. But every hard case is not good law, and as ` 
a writer in the Law Quarterly Review points out “ custom and what 
is called common sense, regulate the great mass of human trans- 
actions. If, unfortunately, the law deviates from these gii = 
principles, it becomes a nuisance. If you require people to take = 
precautions which they feel to be practically unnecessary. — 
which are alien to their habits of life, the only practical result is 
that they will prefer the risk of penalties of neglect to the nuisane e 
of taking the precaution. If the precaution is attended with a 
even the smallest degree of intricacy, the force of this — = 
increased. The mass of mankind never do and never will ge s 
stand or enter upon legal refinements. It is only when a legal 






















imposing it is beneficial and influential.” ! 


Many harmless people, like the conveyancer mentioned iy Si 
FitzJames Stephen, think that society has been made for laws 


* laws for society, and even some gifted minds are not free f ‘on 
: — — 


1 Law — Review, Vol. I, 1885, p. d 
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this delasion. A distinguished English judge of the last 
generation whilst pitying the hard lot of a man who was . 
rained, because his pleader had supposed his remedy to be 
trespass instead, of case, is said to have added: “No doubt 
it is hard on him. The declaration ought to have been in 
= ease. [fit had been, he would have won; but if the distinc- 
| tion between trespass and case is removed, law, as a science, is 
gone—gone.” 

Let us now turn for a moment toa recent case on the subject Er parta 
in the English reports. In Ex parte Harris,' it appears that, at the — 
time when a bill of sale was executed, the mortgagee had notice 
of an act of bankruptcy committed by the mortgagor, upon which 
he was afterwards adjudicated a bankrupt. The money secured by 
the deed consisted in part of a sum paid by the mortgagee in 
discharge of the claim of the holder of two prior registered bills 
of sale executed before the act of bankruptcy was committed. 
The old bills of sgle were not transferred to the new mortgagee, 
and satisfaction of them was entered up. It was nevertheless 
held, that the new bill of sale was valid as against the trustee in 
the bankruptcy to the extent of the sum paid to the prior 
mortgagee.’ 

But though some of the cases in our books seem to tighten 
the meshes of technicality somewhat unnecessarily, there are 
others in which a claim to subrogation has been freely allowed, end pi 
though there was no distinct agreement with the mortgagor for such eeben sË 
Preference and the lender did not even advance the whole of the — 
money due to the incumbrancer. It would also seem that such agreement, 
claims may be enforced even after the mortgagee*has obtained a 
= - decree on his security, though the decree itself cannot be assigned.® 
Beat the broad rule laid down in some of these cases is hardly 

























ke Zen 19 Eq., 253. -# (1896) Raoji v. Narayan, Bom. P. 
p= (874) 19 Eq., 253. Cf. (1872) Ex JL: also reported in 6 Mad. L. J., 493 ; 
—— 0 14 Eq., 178. For another (1884) Gangadhar v. Sivaram, 8 Mad., 

n which thecourt refused to take 246; (1887) Rupabai v. Audimulam, 11 





. stric r technical view of the matter, Mad., 345, 353; (1891) Seetharam V. 
Se (S47) Bants v. Whittal, 1 DeG. & S., Venkata Krishna, 16 Mad., 94; (1897) 
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consistent with their Lordships’ judgment in Mohesh Dos v. 
Bareandas." 

In that ease, a person, who had put himself forward as the 
owner of a certain estate and who was dealt with as such, 
borrowed money on mortgage, and with the money thus raised 
paid off an incumbrance by which the property was admittedly 
bound. There was no assignment of the mortgage, nor any 
expression of an intention to keep the charge alive for the benefit 
of the lender, and as the mortgagor claimed to be the owner of the 
estate in fee simple, if I may use the expression, their Lordships, — 
following the English law on the subject, held that the charge was 
extinguished, although the result would probably have been differ- 
ent, if the mortgagor had, instead of claiming the fee, claimed only 
to be tenant for life, in which ease the presumption would have 
been that he intended to retain the benefit of the mortgafeagainst 
the inheritance of which the lender might have availed himself. 

lt should be noticed that their Lordships lay stress on the 
circumstance that the rate of interest was not the same in the two 





mortgages, as negativing an intention to keep the prior security 
alive, and this inference was not rebutted by the fact that the mort- 
gagee took possession of and subsequently kept the earlier mort 
gage-deed, as the mortgagee was taken to have acted in the trans- 
action merely as the banker of the mortgagor2 The law, say their 
Lordships, cannot give a person an additional security, simply- 
because the security taken by him turns out to be worthless. 

But whatever may be the law when there is a distinet agree 
ment with the debtor that the lender should be subrogated to the 
rights of the thortgagee, or even when the money is expressly 
advanced for the purpose of paying off an incumbrance, without 
any such agreement, there can be very little doubt that the Së 
fact that the money borrowed by the debtor is used to pay of 
a prior mortgage does not entitle the lender to the benefit o! 
the discharged security. The law does not usually thrust bent 
on people for which they do not themselves stipulate, and we hg 
find that in the Roman law and the systems based ¢ on its 


















2 (1883) Mohesh v. — 9 Cal., 3 CE. (1879) Phulkaur ve. | 





1865) Madhab w. Ganesh, 1 W. R., 91. 
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jia is permitted only when there is an Agreement to that 


efect with the borrower! In America, too, where the right 


of subrogation is very freely recognised, it is never allowed 


except where there is-a distinct bargain to that effect with the 


a) "Ri 






















— 
— 
— 
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mortgagor by the lender when he advances the money.” 


In England also, as a rule, if there is no bargain for a Where no bar- 
| g i | K e gain for ‘gans- 
transfer, an incombrance will not be kept alive simply because n 
Ta "9 e e T-Htseh nog 
it is paid off with the lender’s money. kept alive 

i A X F SÉ because 

Thus, where a guardian borrowed money to pay off an incum- paid o# with 

z tende Ps 


- brince on the infant’s estate and promised to give the* creditor money. 





security for bis money, but died before if could be done, it was 
held that though the money had been applied to pay ott the 
ineumbrance. the land could not be charged without some contract 
or agreement to that effect.5 

Again, where the solicitor of an executrix paid a certain sum 
of money due to a third person who had a lien on title-Ueeds 
helonging to the testator’s estate. it was held that the mere fact 
that the money belonged to the solicitor did not entitle him to 
insist that the lien bad been transferred to him, nothing being 
More common than for a solicitor to advance money on thie 
Personal security of his client in cases of this nature.* 
IT now come to a more recent case. A building society having Portsea, de., 


Society vV. 


exhausted their borrowing powers, applied for a loan, and the money Barclay. 





_ Was advanced not to the society, but to a member who had borrowed - 
Money from them on a first mortgage, on the security of the same 
SS Property, and the society agreed to postpone their own mortgage to 
— of the money which went in part discharge of the debt 5 


—— It was argued that though the transaction might 
Anping as the society received part of their debt out of A 
— to their —— the lender should be 





i 
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“Now, as to the other point, invoking in aid the — of 

the Cort and Youghal Railway case? and that class of cases, 

that appears to be wholly out of the question. The legal answer 

to that is this: The Imperial Company never lent money to the 

Portsea Society at all; they not only did not do so, but they 

intended not to do so. They lent their money to House, and what 

House has done with his money has nothing to do with the matter 

If the money they lent to House has gone to pay creditors or 

anybody else, that may be House’s affair, but it is not their affair. 

The principle on which the doctrine of the Cork and Youghat 

Relay case’ rests is, in my opinion, extremely well stated by 

Lord Selborne in the Blackburn Building Society v. Cunliffe, 

Broots & Co. and it is impossible to read that statement without 

seeing that the doctrine presupposes a loan to the society—a loan 

which may be wifra vires, but it is a loan direct from the company 

to the society, and which has been applied in paying off obliga- 

tions of the society. This was nothing of the sort. A direct loan | 

to the society was purposely avoided, and we should be extending 

that doctrine to a case to which the reasoning does not at all apply. 

Lord Justice Lopes who concurred said *: * Then there was 
another point taken ; the Insurance Company say that they have 

an equity to stand in the shoes of the building society as regards 

the £6,000. 

à “I entirely agree with what Lindley, L. J., has said on this 
point, and I would only add that that was not the contract. The 
contract was that it was to bea first charge. It was not this— 
that if it was not a first charge they were to come in pari passu— 
that was not the contract at all between these people. The con- 
tract was an express one that the Imperial were to have a first 
charge. With regard to the last point, I think the answer to tbai 
























is that it was in truth and in fact a loan to House. The only 1 TSO! I 
SÉ ` whom the insurance company could have sued would mee 





House, because the loan was to bim. I entirely agree pie tor e 
J. and I think the result he has arrived at is the correct one. 
Lord Justice Kay added*: “ There remains wg he d ) 
contention,- which is that the doctrine — in t a 
eee 
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Yayke Railway case! and the numerous cases which followed it 
is applicable to this case. As I understand it, that doctrine is, 
that where a person advances money to a society, whose borrow- 
-~ ing powers are exhausted, although he cannot recover the money 


— 
from the society directly, yet in cases where the society has not 
~ Inereased its liability by the borrowing, but has applied the money 


~ Mm paying other debts. he may assert a right to stand in the 
position of a creditor who has been paid off with his monev. But 






here ‘the simple answer is—there never was any loan by the 
— @isurance company to the building society. That is what they 
_ have most carefully avoided. They knew perfectly well that the 
borrowing powers of the society were exhausted, and the very last 
thing the company would have thought of doing would have 
been to put the transaction in the form of a loan to the society. 
They carefully avoided doing anything of the kind ; and, there- 
i fore, that doctrine does not apply to this case.” 

This case, I may notice in passing, also illustrates the time- 
hononred distinction between equitable and legal relief, which has 
mot been removed by the fusion of law and equity. *“ Where 
Parties simply seek equitable relief, we have a discretion,” says 
Lord Justice Kay, “ whether we will grant or refuse that relief, 
and, therefore, we can grant it upon such terms as we think right 
to impose, because you are — equity, and, therefore, we 
impose certain terms upon you.” But the court cannot impose 3 
-terms when a person seeks legal relief.’ k 
The right of subrogation Was very elaborately discussed in a ee ee 
= — recentcase. A railway company, having power to create Co. 
and issue debentures, were permitted by their bankers to over- 
ag account for the purpose of paying the interest on them. 

F —— been obtained against the company and a receiver 
app i, the bank claimed to be entitled to a cession of the rights Ce 

du iolders in respect of the over draft, which, it con- | 

id be paid by the réceiver in priority to any payment 

: er, on the ground that it was entitled by right of sub- 
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Jadgment of In overruling this contention, Romer, J., observed : “No 
‘  anthority whatever gives sanction to any such claim on the 
bank’s part. As to the past interest, the stock-holders never ` — 

- assigned it to the bank. It was paid by the Railway Company in 

the ordinary way so far as they were concerned, and it did not 

matter to them or form any matter for enquiry on their part how 

the Railway Company got the money to pay that interest. There 

are, no doubt, expressions in some of the judgments in the eases of 

subrogation above referred to which speak of the person who has 

lent money to a company which the company was not legally liable 

to repay, but which was applied in paving the legal debts of that 

company, as being entitled under the circumstances of those cases 

to be considered as assignee of the debts and rights of the creditors 

paid. But those expressions were used with reference to the only 

question before the courts in those cases, which was, whether as 

between the person who lent the money to the company, and the 

company, he could be regarded as having a claim in respect of that 

money, and in nowise concerned questions between that person and 

i the creditors whose debts were paid. The argument on the part of 

the bank that, as between the creditors paid and the person whose 

money went in paying them, he is to be treated as if those creditors 

had actually assigned to him their debts and securities is im my 

opinion unfounded. If well founded, it would lead to the most 

astonishing results. For instance, consider the case of a creditor 
of a building society whose debt is secured on the land of 
society. If that society is being wound up, could a person from 
= whom the society illegally borrowed money come forward, and SEH 
— by proving that his money went in paying off part of the secured: — — 
— creditor's. debt, be entitled as against that creditor to have the 
"ER security applied in repaying the money borrowed before it was ; 
— made available to the secured creditor for the payment of the = 
* balance of his debt? Clearly not ; and yet it appears to met bat 


the bank’s contention in the present case would lead to: 
a result”! 
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In affirming this judgment, Lord Justice Rigby in the Court ver Las 


of Appeal reviews the previous authorities on the question, and mentof Rigby, 
points oat that the principle of subrogation has nothing to do with ` 
the securities or priorities of the creditors who have been paid off. 
Indeed, the jadgment of the learned judge may be viewed as an 
elaborate protest against the application of the doctrine of subro- 
~ gion in the case of companies borrowing not wisely but too 
well! 


I now proceed to the most familiar instance of subrogation, sen of a 


which oceurs in the case of a surety who is compelled to discharge 


a debt due from the principal debtor. *A surety,” to use the He is entitled 
e to all the 


3 language of Sir S. Romilly, in his argument in Craythorne v. — 
“will be entitled to every remedy which the creditor the cro titor 
has against the principal debtor to enforce every security and all right not be 
means of payment ; to stand in the place of the creditor, not only poe ike Myo 
through the medium of contract, but even by means of securities re yin 
entered into without the knowledge of the surety ; having right —— * 
to have those securities transferred to him, though there was no —— 


stipulation for that ; and to avail himself of all those securities 
against the debtor.” — 
Surety’s right E 








— 
— 





In a late case in the Calcutta High Court, the question pp subrogation, 
arose whether or not a surety, ony whom the debt had been 
paid, could proceed against the original debtor upon the ins- 
trument itself by which the debt had been created. The facts 
ks shortly these: the plaintiff brought a suit in the natare of 
_ n action of ejectment upon a mortgage, which had been duly 
foreclosed. The defence was that, prior to the mortgage under Here Tall v 
~ which the plaintiff made title to the property, the debtor had 
e borrowed money from a third person on the security of the 

z very same property, and the defendant was his surety on that 
` ston, The money not having been repaid by the principal 
` debtor, the defendant paid the debt, and the creditor at his in- 
2 tance th en brought an action against the debtor on the mortgage- 
bo d; and under the decree obtained by him, the property 

‘in dispute was sold and purchased by the defendant. In this 
f facts, it was contended for the plaintiff that the payment 
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by the surety discharged the debt, and consequently DEE E — 





the security, and that the defendant under his purchase acquired 
only the rights and interests of the debtor as under an —— l 
execution, and that, as the plaintiffs mortgage was prior in date 
to the defendant's purchase, the facts stated in the defence were ` 
no answer to the plaintiffs suit. This contention was, however, 
overruled, and Mr. Justice Markby, in giving the judgment of 
the court, said: “ We must decide the question by analogy of ~ 
the law of other countries : and it appears to us clear that by 
the law of England and the law of Scotland, and as far as we arẹ ~ 
aware, by the general law of Europe, when a surety has paid WË ` 
the debt of the principal, not only all the collateral securities are 
transferred to the surety, but by what is called subrogation, the 
right is also transferred to him to stand in the place of the original — 
creditor, and to use against the principal debtor every remedy 
which the principal creditor himself could have used. It seems 
to us, therefore, that the law of this country may be reasonably 
taken to be that which has been considered equitable in other 
countries, namely, that the surety is not debarred from proceeding ` 
against the original debtor upon the instrument itself which created ` i 
the debt by reason of the debt having been paid by himself. "` — 
The English law on the subject is now contained in the 
Mercantile Law Amendment Act, 1856.2 which provides that 
‘every person who being surety for the debt or duty of anot er SS: 
or being liable with another for any debt or duty, shall pay 
such debt or perform such duty, shall be entitled to have assigt re 
ed to him, or to a trustee for him, every judgment, jipe. l = 
or other security which shall be held by the creditor in respei 
of such debt or duty, whether such judgment, — 
other security shall or shall not be deemed at law to have | N 
satisfied by the payment of the debt or performance of the duty 
and such person shall be entitled to stand in the place. of th 
creditor, and to use all the remedies, and, if need be, and | ıpon a 
proper indemnity to use the name of the creditor, in any ye 
or other — at law or equity, in order to | 
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+ —— SÉ x 
ee | eee eo E — sé , 
K 2 — — ‘>a 
i bm, i gu IR Cu "Wë e - i ~ 
1 è Bai e éi ⁊ D k 
p à = D — es ~- el wt 
D 4 — d l En KI e 3 — 
i S wë a 
8 bm ` — Ae? 








as he case may be, —— — for the Re made and 
` Toss sustained by the person, who shall have paid such debt or 
~ perform such duty ; and such payment or performance so made 
` brach surety shall not ne pleadable in bar of any such action 
= or other proceeding by him.” 


RK lt should be noticed that an actual assignment is not necessary Distinction 
between secu- 
under the statute.’ which was aimed at the refined distinction which rities ee: 
guished by 
used to be taken between securities which were extinguished by the payment and 
: 5 b those available 
very act of payment and those which were available to the surety notwithstand- 
5 sr. DR? ` SG ment 
_ notwithstanding such payment. Thus, if the debt was secured by a ing bey previ 
ons cases done 
way with. 






bond, the surety, on payment, could only rank as a simple contract‘ 
creditor ; though if the debt was secured by a mortgage, the surety 


eould stand in the place of the mortgagee.* And, so in the case of But those cases 
—— have left theie 


a judgment satisfied by the surety, an assignment was not allowed impress on 
Anglo-Ivdian - 
_ @ven in a case where the creditor brought separate actions upon a law which does 
not permit 
Joint and several promissory note which had been given by the amignenent of 


d 
_ principal debtor and surety, and the latter was compelled to pay —— —— 


the whole debt. But though, this is no longer the law in England, dento pare 


the old English cases have left their impress on Anglo-Indian — = 
codification which does not permit the assignment of a judgment 
— Seiten to a surety or a co-debtor who pays the debt.* 
=A The surety is such a great favourite in law that he is entitled Rights of 
= benefit of the securities, although he may not have been ier tien 


aware of their existence, and although they may have been taken — — 


BR ‘the creditor after the contract of suretyship ;° and his right a 
o them cannot be affected by the mere form of the proviso for ae 
ede BE But the right of distress for rent in arrear is not, 


d 


É ee | 
—— = 















BR 


SE 


R H 
— * bech 
J — > a 






e 








= 
mmy 












j "a 1836) 7a re — 33 Ch. D., 575; (1869) _Degumburee v. Eshanchunder, 

) 55 Cs ve Lord Churchill, 39 Ch. 9 W. R.. 230. 

>a surety to the Crown s Sec. 149 of the Contract Act 

3 l paid the debt duo from the (1357) Pearl v. Deacon, 1 DeG. E AJ 
il dottor was held entitled to 46l; (1853) Lake v. Brutton, 8 DeG. 
M. & G., 440; (1880) Duncan, For «& E SC 
Co. v. N. W. Bank, 6 App. Cas., 1; E 
(1882) Forbes v. Jackson, 19 Ch. sis 
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$ (1857) AP Neale V- Reed, 71. Ch. R, — 


ony: — antil the debt which he has guaranteed, hasa right to the securities held 
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it may be added in passing, a security of which the surety can 
claim an assignment.! 


eget l The bargain of the surety in effect is that the securities, which 
niy to surety 

to keep the creditor takes, shall exist for his benefit when he is called 
securities 

intact. upon to make any payment. It is, therefore, the duty of the 


creditor to keep the securities intact: and the fact, that he has 
made further advances on the security, cannot affect the right of 
the surety on paying the original debt to claim an assignment.* 
Rat crediter © Dut there is an important distinction between securities exist- 
nat bound to ing at the time that the contract of suretyship is entered int 
preserve H: € e that tae contract ol suretyship 1s entered into, 
and those which are taken subsequently. A surety is entitled to 
the benefitof the benefit of the former class of securities absolutely ; but as 
although regurds the latter, his right to avail himself of them arises only 
surety entitled d r CN g 
ba thera on when he actively puts himself in motion. In other words, the 
paying: . ` * 
itor. creditor is not bound to preserve subsequent securities given to 
him by the debtor for the benefit of the surety, although, on paying 
off the creditor, the surety would be entitled to them. 
ney Lë Again, though the creditor is not entitled to apply the security 
D security im to the discharge of any other debt than that guaranteed by the 
any ELE surety,* where the security is given after the contract of surety- 
—_ ship for the debt guaranteed by the surety as well as for other debts 
of the principal, the creditor is not bound to apply the proceeds 
either preferentially in payment of that debt or pari passu in 


payment of all the debts.® 


s It should also be remembered that though a surety, who has paid 






his whole debt 















= TE by the creditor, because, as between the principal debtor and surety, — 
KE the principal is under an obligation to indemnify the surety, ` — 
the creditor’s right to hold the securities until his whole debt `` 
is paid is paramount to the surety’s claim upon such securities, | 





_* (1833) Zn re Russell, 29 Ch. D., 254. Polak v. Everett, 1 Q. B. D., 669, en, 


1 Ch 3 D, 
` another point, 6 Ch. D., 28); but see 615. E — 
= (ISB) Williams v. Owen, 13 Sim., 597. ` < (1860) Pledge v. Buss, Johi vi 83. 

$ Sec. 141 of the Contract Act ; (1827) : 
Wade v. Coope, 2 Sim., 155; (1853) 
— Age EE (1876) 
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3 (Lan Forbes v. Jackson, 19 Ch. D., Bat see (1857) Pearl v. — 
eh $ 615; (1877) Dawson v. Bank of White-  & J., 461: (1860) Pledge v. Buss, Johns, 
J hacen, 4 Ch. D., 639, reversed on 663; 1832) Forbes v. Jackso 
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bie — * ly arise when the creditor's demand against such 
riti has been satisfied and not before. You will find this 
position laid down in a recent Bombay case. It appears from ei pte gen 
the report that in August, 1889, one Khimji was indebted to Bengul. 
the Bank of Bengal in the sam of Rs. 3,15,000. The Bank 
= pressed for security or payment, and on the 5th September, 
= 1589, Khimji executed, in favour of the Bank, two mortgages of 
certain immoveable properties, the value of which was estimated 
= to be Rs. 1,385,000. The mortgages, though stamped to secure 
` this amonnt only, were drawn to cover the whole liability of 
Khimji to the Bank, and recited that he had become largely 
| indebted to the Bank on certain bills, Ae. and had agreed to give 
security in respect of such indebtedness as was thereafter expressed, 
and they contained covenants by Khimji to pay to the Bank all 
sams of money then due or thereafter to become due, by him in 
S respect of such bills, &e. Besides these two mortgages, the Bank 
-obtained other securities for a further sam of Rs. 55,000, mak- : 
ing the total snm secnred Rs. 1,90,000, leaving a balance of 
= es 1,25,000 unsecured. Under these circumstances, the Bank 
= refused to renew certain bills of Khimji, which fell due shortly 
afterwards unless further security was given; and gqecording- 
ES. the plaintiff became surety for Khimji for the sum of 
Bs. 125,000. This sum he was subsequently obliged to pay, 
2 — he then claimed to share in the proceeds of the mortgages, 
` is security by the Bank. He contended'that these mortgages | 
e given as security for the whole debt (viz., Rs. 3,15,000) ; that 
= vis debt he, as surety, had paid a part, viz., Rs. 1,25,000 to the St 
Bank ink, iy and pat he was, therefore, to that extent entitled to stand 3 — 
in the place of the Bank and to receive a share of the proceeds 
a SS 
— the mi id securities, proportioned to the sum which he had paid. 
Kë the contention was overruled, the court holding that the 
if 5 vas not entitled to the benefit of the securities held by 


nk until l the whole of the debt due to the Bank by none. 

























it = be noticed that, as between themselves, sureties are ete 
a te o the ST it of all securities — Ry. have — taken ta 
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by any one of them to indemnify himself.! But there is no = 
authority for the proposition that the principal creditor is entitled ` 
of the benefit of any collateral security given by the principal 











“But not to debtor to the surety.2. On the other hand, the surety is only 
securities ` o ex E ` = 
giren to entitled, as against the creditor, to the securities given to him 
» creditor by D : i 
co-sureties. by the debtor, not those given by the co-sureties.* 
Indorser of I should add that the indorser of a bill of exchange is in the 
billof exchange SE Së be? 
isin the posi- position of surety, and if he pays the holder, he can claim the bene- 
x i j fs tr. | s,s = e ` 
foresees” Ft of the securities given by the acceptor which the holder hasin ` 
his hands at the time of the payment, and upon which he has no 
claim except for the bill itself. It is not necessary to prove that 
at the time of his endorsement he had any knowledge of the exist- 


ence of such securities ; for, as I said just now, the right ofa surety 
so also gener- in this respect in no way depends on contract, but arises out of the 


<- “ally indorser of . e ` ` , 
— = he ie right of indemnification attendant on the suretyship.* The same _ 













E: at rule is applicable to the indorser of a promissory note ; thongh 

S | it is possible that circumstances may exist which would create 

— an exception.® | Ss 

— — The surety being entitled to use against the principal debtor ‘ E 
— sie? im- every remedy which the creditor himself could have used, SCH 


* th ep eg e ` e 
= ct ligt follows that if the principal creditor improperly deals with the ` 


= wee miod securities or relinquishes them, the surety will be discharged, if not 
— tenet wholly, at least to the extent of the value of the security’ I 
> evo speak with some hesitation, because the provisions of the Contract 
Act are very far from being distinct on the point, as you hem ; 
find if you compare "section 139, illustration (b) with section — 
141 of the Act? In the English law, though mere laches on the = 
part of the creditor does not discharge the surety, where the 


creditor by his own act renders unavailable part of the security 




































3 (1881) Steel v. Dizen, 17 Ch. D., 825; see De Colyar on Guarantees, 2nd Basy 
(1890) Berridge v. Berridge, 44 Ch. D., pp. 296—298. — 
Wee ee 168. | * (1880) Duncan, Fox & Co. v.. 

8 Tn ve Walker (1891), 1 Ch., 621. Bank, 6 App. Cas.,1. * g: 
— E Pep a et * (1879) Duncan, Fox & Co. v. N. W. s (1891) Aga v. Crisp, 19- ec? | 

Be em 11 Ch. D., 88, untouched by the 19 Cal., 242. É — 
reversal of the judgment bythe House $ But see Robinson v. Va Sab 

— ‘Lords in 6 App. Cas.,1. As A. (N.W. DECH — ef r 
Een against sureties and 1 (1870) Narayan v. 6 | a 
KEE —— — Pe ah 
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: p the benefit of which the surety is entitled, the latter will be Klee d e 


surety. 





rae 
‘ 


3 — 1 not absolutely but only pro tanto.! But the surety 

dag eege absolutely if the creditor by his voluntary act 

alters his privilege of coming upon a security, though it may be 

of less valne than the debt.2 because this would be an alteration 

— of the original contract between the creditor and the principal 

— | debtor without the consent of the surety. Thus, if an equitable 

SE _ ‘mortgagee takes a legal mortgage with a covenant for pay ment 
ata later date, the surety would be discharged, though the mere 

= “giving of additional security by the principal debtor will not release 

the surety. 

It should be remembered that the surety will be discharged —— 
onl if the creditor is guilty of misconduct or neglect, as he is if creditor is 


guilty of mis- 
mot ound to make the most of his securities, although no doubt conduct or 





wilful neglect. - 
* on principle he must conduct himself with the utmost good faith = 
— towards the surety. — = | 
ea One last word. It is settled law that a surety may be dis- — 


a — by reason of the conduct of the creditor, not only when -~ : 
the surety enters into the contract as such, but also when the Surety ĉon- · ES 


Lë 








=, ~ creditor knows that althongh contracting as principal the person ——— — = 
— isin reality a surety. Itis equally well settled that any thing — 
— eh will discharge the surety from personal liability will also | — 
Ge e any security which may have been given by him.’ — 


= ine A purchaser of the mortgaged premises, not under a covenant fights of pure — 


Ze: r who pays off incumbrances on the property, is also entitled ss¢edpremises™ ` | 
e benefit of the securities though the purchase may be after- r | 


š set aside. Thus, in the case of Mahomed Shumsool ` 
av. Shevak Ram? which was a suit — a reversioner to 
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DS "EH Bear., 186 ; $ In some systems, however, as for 


rege a 461. Forthe Scotch law instance in the Roman Dutch Law, a 
i ret, seo Erskine, pp- 361—62. surety is only released by some positive ` 
Lë Everett, 1Q.B.D.. Act but not by a mere omission on the 
part of the principal creditor. (1840) | g 
Macdonald v. Bell, 3 Moore, P. C., 215. 
@ (1830) Duncan, For & Co. v. North J — 
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d South Wales Bank, 6 App. Cas., 1,125 aa CS = 
— — — eee 
1 Bolton v. Salmon (1891), 2 Ch., 48 — — — — d 
s (1870) 14 W. R., 315; — eo Kë * —— 
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obtain possession of the mortgaged property.* The case of an 
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avoid a conveyance by a Hindu widow, it appearing that there 
was a valid mortgage upon the property which had been redeemed 
by the defendant, the court refused to make a decree for the 
plaintiff, except on the condition that he should pay to the 
defendant the amount of the mortgage which had been redeemed 
by him.' And in a recent Madras case, where a person bad paid off 
an incumbrance on property to which he made title ander a con- 
veyance which was found to be fraudulent, it was held that the 
illegal act of the plaintiff in antedating his deed, for the purpose 
of supporting his title as against the defendant to whom the 
vendor had previously agreed to sell the property, did not vifiate 
the subsequent payment which constituted a charge on the land] 
It is hardly necessary to repeat that a puisne mortgagee, ia 
redeems, acquires on redemption the benefit of the prior mecu 


$ 





brance. A mortgagor, too, who has sold the mortgaged property 
subject to the mortgage, may claim to be subrogated to the righty 
of th® mortgagee if he is compelled to pay the mortgage-lebt; 
and he may assert the same right if the equity of redemption is sold 
ininvitum® For, it is settled law that the assignee of the equity 
of redemption cannot hold it discharged of the incumbranee with 
out contributing towards the satisfaction of the mortgage-~lebt. 
Again, where one of several mortgagors redeems the mortgaged 
property, he becomes entitled to the benefit of the security re- 
deemed by him as against his co-mortgagors, though he cannot 
apparently recover from any of them more than a proportionate 
share of the redemption money actually paid by him. Bat the — 
Transfer of Property Act seems to give the co-mor or, who pg: 
deems, only a — on the —— of his — Was 


in the property, and even that, only where he is lucky enough wei 












= e: 

1 See also (1872) Wajid Hossein v. ® Jo secs. 678, 863. oe — 
Hafez, 17 W. R., 480; (ISH) Nilo Macpherson on A —* — 
Pawimany v. Ramaputtoji, 9 Bom., 1877, p. 145; see also (IS 5 
; (1892) Narayan v. Bapu, 17 Bom., 
74l; ; ef. (1886) Rugħunath V. Jurawan, 
|S Al., 105; distinguish (1879) Srinarayn 
Me Smith, 4 C. L. R., 148. 
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assign Pus a part of the mortgaged property who redeems the 
ES security would also seem not to fall under the section. 

Bat we all know that the benefit of subrogation may be wao cin eW 
_ ¢laimed by any person who redeems a mortgage on an estate in subrogation ?_ 
whch be is only partially interested. Tenants for life, lessees, 
rigagors and purchasers of a part of the mortgaged estate, all 
come within the rule, and are entitled to enforce any security 
redeemed by them against other persons interested in the equity 
of redemption for their proportion of the mortgage-debt. 

lt should, however, be borne in mind that there is ordinarily No fiduciary 


relation 
no fiduciary relation between two or more persons interested in between per- 


the equity of redemption, and though one of such persons cannot in equity of 
redeem to the Lexelasion of the others, he may acquire a good title eres 
under a sale Ly the mortgagee, though the property is sold to him 
for the exact amount due to the mortgagee on his security. In a 
recent case in the House of Lords it was argued that a purchase SC 
of the mortgaged premises by one of two tenants in common 
wasa redemption in disguise, and that his duty to give his co- 
' owner the benefit of such redemption could not be evaded by 
calling the transaction a sale; the position of a co-tenant 
being like that of a tenant for life under a settlement who 
eannot obtain an enlargement of tile estate for himself alone. 
Bat it was held that a co-owner is not under an obligation to 
account for any benefit which he may acquire for himself.! In one 
country, however, the proposition can only be accepted with ` 
_ “ome reservation, for where one ot several co-mort 
ope recover from his co-mortgagors more than 
‘amount actually paid by him. They can, therefore, hardly be 
Ail to stand to one another in the relation of mere strangers.’ 
CS I should also ‘add that in America one of several tenants The — 


cannot get in for his own benefit an outstanding 
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Ail., 371: (1897) Hari v. AAmaduaddin, ` — 
19 A1., 545. et 
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incumbranee.' But it is said that this is so, because in the United 
States it is generally easier for one co-owner of real property to 
get a lien on the entirety than it is in England. I speak with 
hesitation, but I think the American law is more equitable than 
the English law on the point. 













Marshalling of I now come to the doctrine of marshalling of securities, which | 
securities. 2 — * F. 
is sọ intimately connected with the right of subrogation. „g * 
age? It is generally stated in text-books in the words of Lord Eldon 
Eldon in Ai. in Aldrich v. C ooper:* “Ifa creditor has two funds, the interest interest 
rick v. Cooper. 
of the debtor shall not be regarded, but the creditor having two ing two 
funds shall take to that which paying him will leave another 
fund for another creditor.” The Lord Chancellor points out that 
the principle of marshalling does not depend merely upon assets, 
though it is generally applied to such cases, and his lordship 
mentions an old case in which a mortgagee, whose interest in the 
estate was affected by an extent of the Crown, was allowed to stand 
in the place of the Crown as to those securities which he could 
not affect per directum. The same equity was enforced by Lord 
Hardwicke in the still older case of Lanoy v. Athol.* 
ac ong The doctrine of marshalling has, however, been much qualified 
—— p —— since the days of Lord Eldon, and cannot now be invoked if the 
if interest of interést of the creditor would be prejudicially affected by t the 
creditor or of 
third parties application of the rule, as, for instance, where the first creditor 
— o hi t al rights over t -o_funds. It cannot also 
K invoked where the interests of third parties are in an way in- 
volved, as, for instance, of — claiming under the mortgagor 
for value. ` p > 
E Thi 5 le of ` 
Web) v. Smith. The recent case of Webb v. Smith® furnishes an example 
the first exception to the rule, and shows that securities will not be 
marshalled, where the rights of the double creditor, if I may use 
the expression, may be prejudiced by it, by reason of the charge 
on both funds not standing upon an equal footing. In the case 
just cited, it appears that the defendants had a charge on certain ` = 
moneys in their hands which were also subject to a mortgage in = 
— ES — Za z ~ 
"Von Homa v. Fonda, 5 Johns, Ch. (1872) Ford v. Tynte, 41 L. J. Ch., 1° 3 
-= (N. Y.), 588. ° (1687) Sagittary v. Hyde, LE Mep 
= 3 (1803) 8 Ves., 382; see also (1852) 455. —— 


— ae 10 Hare, 140, 157; (1886) è (1742) 2 Atk., 444. 
EE aie. aerate 56 L. J. Ch., 230; et EE 
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-a of the plaintiff, and they had also in their hands certain 
other monies belonging to the mortgagor over which they had 
= gotonly a right of set-off. It was held that the defendants were 
at liberty to pay themselves out of the moneys which were subject 
fo the plaintiff's mortgage, and were not bound to pay themselves 
with the other moneys in their hands. In giving judgment, Lord 
—- Justice Lindley observed: ‘ The plaintiff had a right of action 
and also a charge upon the fund in the defendant’s hands ; but the 
defendants had many rights; they had a right of lien, and also they 
had a right of set-off. It is argued for the plaintiff that the defen- 
dants were bound to obtain payment out of the fund produced 
be the sale of the furniture, so that he might obtain payment out of 
_ thefund produced by the sale of the brewery 1n the present case 
_ I think that we*are compelled to lay aside the suggestions that 
-~ ~ the defendants are bound to give up their security and to sue the 
= debtor for the money due to them, or at least to retain the sum 
due to them out of the fand produced by the sale of the furniture. 
Such a suggestion is founded on a mistake. It is not warranted by 
Aldrich e Cooper’ or by any case decided before Lord Hardwicke. 
But a principle has been laid down which has found its way into 
the text-books, and it is that assets shall not be marshalled when 
be so doing another man’s right would be prejudiced : in this case 
_ if the doctrine of marshalling were applied, we should prejudice 
the rights of the defendants as to their lien. The general principle 
of marshalling was stated by Sir William Grant, M. R., in 
~ Trimmer vy. Bayne in the words that ‘a person having resort to 
_ two fonds shall not by his choice disappoint another having one 
only.’ That appears to be a correct statement of the law.) The 
vice of the argument for the plaintiff is that in truth there 
x re not two funds to which the defendants could resort, that 
OB wo funds standing upon an equal- footing. The defendants 
-~ had a superior right of lien as to the fand produced by the 
— Sale of th brewery. I think, however, that they could not have 


s” 


417 
















— 
Bn 


P ——— St Ek — D l e i | 
SR Privec the plaintiff of the benefit of his charge, if there ec? 
3 ke p — | 
_ been two funds to which they might have resorted under equa 


I t Wd 
i Ae më, e 
8 8 EN 
d -r 
= P 
MN > A 
~ 





Jndgment of 


Lindley, La 





J. 








Pre 


418 


The A rah, 







sue the owner "geg tried to compel thePerew of a aed = 
waive their right of maritime lien for wages and to sue the owne! 
whose solvency was not in any way impeached. You will 
that the holder of the bottomry bond had only a remedy 
the ship, whereas the crew had also a personal remedy by action 
of debt against the owners. But the judge of the — — 
Admiralty nevertheless held that he had no jurisdiction to 
restrain the proceedings of the crew against the ship, and thet = 
compel them to resort to a personal remedy against the owners; = 
and the reason given is that there were not two funds under the 
control of the court which could be marshalled for the benefit of 
bottomry holder. | — = 
ment tothe And this leads me to remark that, although a gegen ` ` 
primary fund. ayail himself of the mortgagor’s covenant, that does not alter | 
right to have recourse to the primary fund, and a third perso 
has no right to tell him, * you must proceed on your collate d 
judgment and arrest your debtor, the mortgagor, or levy yí 
demand by execution on the debtor’s goods or other lands.” 
case is much stronger where there is a contract that the € 
of the mortgagee should be first satisfied out of the mol 
estate.? , — — 














































— — meg Again, a puisne mortgagee cannot interfere with the 


gagee 
E prior of the prior mortgagee to take the first money that is r 


Ss: ——— E by any of his securities which first comes to hand ; for tl ihe con 
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SCH cannot refuse to pay it to the prior mortgagee simply b wee 

may also have recourse to other funds. I may also r otice : 
marshalling is enforced only against the owner of the i ir — 
property. The mortgagee may, therefore, prove for t 
amount of his debt under a decree in a creditor’s suit ind ; 
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the security in his — until LE receives = ‘pay m e, ` * 
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eee | ORAA cases show that the doctrine of marshal- Doctrine of ` 
ing eannot be applied so as to trench unfairly upon the rights — * wee 


where 1t would 


=; =e the person who is entitled to the double fund. Another operate to the 
well-known case shows that the principle is equally inapplica- — 

` Me where it wond operate to the prejudice of an incum- "ner, 

braneer, where there are subsequent charges on both funds. In 

such —— the prior security is rateably distributed on both the 

— Barnes e. Raester' is the leading case on thesubject. The facts Barnes v. 

"were these: A having two estates, mortgages both to B, then one to 

` C, then both again to B, to secure both the original and a further 

advance, then both to D, the puisne incumbrancers having notice 

_ of the prior charges. The estates were not sufficient to pay all the 

— mortgages, but one of the estates was sufficient to pay B in full. 

The court refused, as between C and D, to marshal the securities 

__ by directing B to take his full payment out of this estate so as to 


Jore C, the first incumbrancer on the other estate, and B’s debt 
was thrown rateably on both estates.* 

case does not establish any new principle. It simply de- 
cides that, if there is a third mortgage on an estate which is affected 
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__ by one only of the two former mortgages, the second mortgagee 
= shall not be allowed to disturb the third mortgagee’s rights 
= by throwing the whole of the first mortgage on that estate. 
— — ease, the first mortgage shall be paid rateably out of both 
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adh Bugden v. Bignold, an endeavour was again made by —— VW 
vo subsequent incumbrancers without notice of the prior 
ë, and, therefore, under somewhat more favourable circum- 
, to throw the whole of the prior mortgage-debt on the 
| pa was got in mortgage to himself. But the court held 
a theq r of notice òr no notice was immaterial, and adhered 
d down in Barnes v. Racster, that where the mort- 
ea charge, rateably and without preference, on 
s, they must bear it — 
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In Gibson v. Seagrim,' Sir John Romilly also entered fully 
into the subject, adopting the principle of Aldrich v. Cooper! 
while, at the same time, he expressed his concurrence in the 
subsequent decision in Barnes v. Racster.$ The facts of the case 
were shortly these: In 1851, Seagrim mortgaged certain real 
estate to Johnson. In 1852, he mortgaged the same estate 
to Godwin, transferring to him, at the same time, certain 
shares in a company by way of additional security. In 1853, 
he mortgaged all the lands, including those in the former 
mortgage, to Gibson; but the shares were not comprised in this 
security. The first mortgagee, subsequently, sold the real estate 
included in his mortgage, and, after paying himself, handed 
over the surplus to the second mortgagee, Godwin, who applied 
it in payment of his mortgage-debt; and then, having sold the 


shares, paid himself in full, and handed over the balance to. 


the assignees of Seagrim, who had become a bankrupt. Gibson 
applied to have this balance applied in satisfaction of his debt, 
in lieu of the surplus of the proceeds of the real estate intercepted 
by Godwin. Thus, at the time, when Johnson’s mortgage was 
paid off, the parties stood thus: Godwin had a mortgage on 
two estates, namely, the real estate and the shares; and Gibson 
had a mortgage on the real estate only. The Master of the 
Rolls, in his judgment, having expressed an opinion that the 
two estates ought to be marshalled in accordance with the prin- 
ciple laid down in Aldrich v. Cooper and that class of cases, 
said: “ But I agree with what was decided by the Vice-Chancellor 
Knight Bruce in Barnes v. Racster, that, “if two estates are 
mortgaged to A, and one is afterwards mortgaged to B, and the 


remaining estate is afterwards mortgaged to C, B has no equity 


to throw the whole of A’s mortgage on (Us estate, and so destroy 
C’s security. As between B and C, A is bound to satisfy himself 
the principal, interest and costs due to him out of the two estates 











rateably, according to the respective values of such two estates, 


and, thus, to leave the surplus proceeds of each estate to be ap 
in payment of the respective incumbrances thereon.” 


1 (1855) 20 Beav., aus. © (1803) 8Ves., 981. a 
” (1842) LF. & Oe, 0.0.40. = = 


















=_= SUBROGATION, MARSHALLING AND CONTRIBUTION. 421 
a —— A — l 

mg Ak Í = ` 

Kon will observe that the rule here laid down is wholly 


_ independent of the question of notice. This is also clear from the 
= recent case of Flint v. Howard," in which Kay, L. J., remarks : 
= “There are certain rules of law relating to mortgages which have 
been very long established. One of them may be shortly stated as 
= follows: In Lanoy v. Duke of Athol? Lord Hardwicke said, that if 
` a person having two estates mortgaged both to A, and then one 
_only to B, who had no notice of A’s mortgage, B might, as against 
the mortgagor, compel the payment of the first mortgage out of 
` the estate on which he had no charge according to the ordinary 
_ doctrine of marshalling. It was also held that this might be done 
_ fot only against the mortgagor, but also against those claiming 
= under him as volunteers, as, for example, if the mortgagor had died 
- and the two estates had descended to different heirs. But, if there 
` wasa second mortgage of one estate to B, and also, subsequently, 
a second mortgage of the other estate to C, tbe matter is more 
~~ complicated ; for C, although he had no notice of the prior mort- 
~ gage on both properties to A, would not then be able to throw it 
_ on the property mortgaged to B, but the equity between B and C 
= Would be to apportion the first mortgage between the two pro- 
= perties according to their respective values.” * 
The learned judge goes on to say : “ the rule is independent 
of the question whether C had notice of Ais mortgage or not. I 
am not satisfied that the rights of B and C to have A’s mortgage- 
d debt apportioned depend upon whether C, when he took his 
eurity, had notice of Ais mortgage. If it had been decided 
= that after the mortgage of one of the properties to B, the mort- 
F ‘gagor could not alter B’s position by mortgaging the other to C, 
that would be intelligible. B would tben have against C the same 
"et wh ich he had against the mortgagor, viz., to throw A’s 
| _ Mortg debt upon the property mortgaged to C. That is not so 
= where: C had no notice of A’s mortgage. Why should notice of 
Hat mortgage alter the right of C as against B per 
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It is not, perhaps, quite easy to answer the eege 
\Lord Hardwicke seems to have thought that a mortgagee witl 
notice is not entitled to the benefit of the rule ;' and this viev 
has been adopted by the Indian legislature in the Transfer o 
Property Act.* 
Lord Justice Kay concludes his judgment with the remarl 
that the right of a subsequent mortgagee of one of the estates t 
marshal, that is, to throw the prior charge on both estates upor 
that which is not mortgaged to him, is an equity which is onl 
enforceable against the mortgagor and his legal representative: 
| claiming as volunteers under him, but not against a mortgagee o 
| purchaser of the other estate. If both estates, therefore, are subjec 
to separate second mortgages, it is the duty of the court to appor 
tion the first mortgage between them.® 


Where puisne But if a puisne mortgagee takes his security expressly subject 
mor 


‘takes a to, and after payment of, the prior mortgages, he is entitled only 
expressly st — — 
| ject to prior to the surplus which may remain after satisfaction of the earlier 


` 


beet entitled mortgages, and is not entitled to claim the benefit of a rateable 
to benefit of 
rateable distri- distribution.* 
b e 
Logg The doctrine of marshalling securities is thus well established 
in the English law, but Lord St. Leonards is thought br? 
Division Bench of the Calcutta High Court to have denied its 
applicability as against a mortgagee of two or more estates. 
But his Lordship never laid down any such proposition ; all that 
Rule stated by he said in Averall v. Wade, was this: ‘ Where one credito 
Lord St. Leo- | 
nards, has a demand against two estates and another against one only. 
the latter is entitléd to throw the former on the fund that 
is not common to both. This is a narrow doctrine and cannot 
A generally be enforced against an incambrancer who is a mort- 
gagee. Whatever may be the equity of creditor with only one 


security, the mortgagee of both estates has a right to compel the 



















Le debtor to redeem or he may foreclose.” | 
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: — I other words, vou cannot marshal so as to compel the double 
şditos to divide his claim when he seeks to foreclose the security. 
therefore, two estates are mortgaged to a first mortgagee Whore first 
and one only to the second, and the first mortgagee has the right Tight © hae: 
— tw. foreclose, all that the second mortgagee can do is to redeem —— 


= -He cannot compel the first mortgagee to divide his claim. ee 


Be where the action is for sale and not foreclosure, there can —— 
be no question of the mortgagees dividing his claim, and in ——— and 
“ -countries where the usual decree on a mortgage is sale and not vim 
` foreclosure, no difficulty has ever been felt in applying the doctrine 
of marshalling. Indeed, Lord St. Leonards is careful to point out 
Hat in Ireland, where the mortgagee is not entitled to anything 
= more than his money, the equity of the creditor with only one 
arity may be easily worked out, but, adds his Lordship, not so in e 
= = England.’ ep 
— To sam up. The single creditor may prevent the first mort- 
_ gagee from realising his debt out of the estate mortgaged to him, 
— either by calling in the equitable doctrine of marshalling where it is 
— applicable, or by means of redemption. If the securities are mar- , 
= balled, the debt of the double creditor is primarily satisfied out of ; 
_ the estate which is not in mortgage to the single creditor. But Sin 5—— 
= the double creditor is redeemed, the single creditor steps into double eredi- 
his place ; and in England he may, when he redeems, throw his the Greg * 
` Dn both estates. It is, therefore, said that the single credi- — 
s remedy is not as extensive under the doctrine of mar- 
as it would be on redemption of the prior mortgagee. 
us examination of the cases on the subject shows that Th 
SE * ed right, which the puisne mortgagee acquires on re- rane puisne 
iptior in the English law, depends on the somewhat discredited — 
e of consolidation ; though I am bound to add that it has ocu —— — e 


— very. „high teen that the rule rests upon any 






























Gest? in the Ce? estate of a testator ES" also ` 
—— sums of money, DN —— — 








Judgment of 


Coton. L. J 





S á 





424 LAW OF MORTGAGE. 


reversionary and life interests to different persons before 1872 
when he mortgaged his reversionary interest alone to the defend- 
ant Langley. The mortgagor afterwards made five subsequent 
mortgages of his life interest to the plaintiffs, who subsequently 
took a transfer of the securities prior to the defendant's mortgage 
of 1872. An action having been brought for foreclosure of the 
reversionary and life interest, it was held that, although the 
defendants mortgage included only one property, he was entitled, 
on paying off the mortgages which were prior to his own security, 
to an assignment of both the properties, and not simply of that 
on which the debt due to himself was secured. In giving judg- 
ment, Lord Justice Cotton said :— Just let us see what the posi- 
tion of Mr. Langley was before the plaintiffs took their subsequent 
mortgages on the life interest. He had a mortgage only onthe 
reversionary interest. Then he would have been foreclosed at the 
instance of the first mortgagees of the two classes of property, 
unless he paid off the entirety of their debt, and if he paid off the 
entirety of their debt, there being no subsequent mortgage, and 
the only interest being that of the mortgagor, he would have been 
entitlec to have handed over to him the entirety of the property 
which was a security for those debts. It is very true that he had 
no interest whatever in the life estate, he had an interest only in 
the reversional property ; butif he wished to redeem, or wished to 
avoid foreclosure, he must pay off the entirety of the debt due to 
the prior incumbrancer upon the property mortgaged to him, and 
also upon the other property. It would have been the right of the 
first mortgagee to require this, and it would have been his right if 
he had wished to redeem on this footing. That being so, sub- 
sequently to that, the plaintiffs got a mortgage upon the life 
interest, and upon the life interest only. In my opinion by so 
dealing with the life interest, the mortgagor could not alter or 
vary the rights which, not by contract, but from his position, as a 
matter of equity arising from that position, Mr. Langley was ` 
entitled to previously to the time when the mortgagor granted i the — 
subsequent mortgage to the plaintiffs. In my opinion it is nota ` 2 
question of tacking, and it could not be supported upon that. Nor — 
is it a question of lidation. It does not rest upon either: 
those two © grounds, b upon the principle that reat which — 
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mortgagor could subsequently do by dealing with the equity of 
redemption could interfere with or prejudice his prior mortgagee, 
Mr. Langley. In my opinion the decision was wrong, and the 
proper form of decree will be upon the detendant paying what- 
everis due upon the previous mortgages, both of the life interest 
and the reversionary interest, he may redeem both those properties 
and have them assigned to him. When he has done that, so faras 
the plaintiffs are the next incumbrancers to him, they will be 
entitled to redeem him. 
“I do not think it is necessary to go through all the cases. 
The principle has been enunciated in those consolidation cases, that 
nothing which the mortgagor, the owner of the equity of redemption, 
may do, can prejudice the position of his previous mortgagee, so as 
to subject him to greater responsibilities, or subject him to a greater 
burden than he would have had but for those dealings with the 
equity of redemption. It is said that thatis immaterial, and that 
Mr. Langley is getting something as to which he had no security 
whatever. Now he is getting it simply in this way—to avoid 
foreclosure, and in order to redeem and to make himself first in- 
cumbrancer, he is entitled to pay off, and he may be required to 
pay off, not part only, but the entirety of the mortgages, and the 
debts due upon the previous mortgages ; and if he pays off the 
entirety of the debts, or can be compelled to do so, in my opinion 
it would be wrong to give him part only of the property upon 
which the debts were secured.” à 
Lord Justice Fry added : “ With regard to the first point, it Judgment of 
appears to me that the plaintiffs can obtain no better rights for "ër" 
their mortgage of 1876 than the mortgagor himself had at that 
time. Now how do the facts stand at that time ? At that time the 
mortgagor had not only mortgaged to the five earlier mortgagees 
| from whom an assignment has been taken by the plaintiffs, but he 
p had mortgaged to the defendant Langley. He had mortgaged to 
Langley the reversionary property, and that placed Langley in 
_ this position. He was liable to have his interest in that property 
foreclosed, by the prior mortgagees, who were for the most part | 
mortgagees not only of the reversionary interest in the property = 
but ot the life interest of the mortgagor ; and, by parity of reasons ` 
ing, he hada right to redeem bot those sets and take an assign- — 
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ment of both those properties upon paving off the prior mortgages. 
[t appears to me that the mortgagor had no power to create any 
interest which would interfere with or infringe that right of Lang- 
ley, and further, that if the respondents’ contention were to 
prevail, it would follow, as they admit it does follow, that Lang- 
ley would be deprived on payment off of the prior mortgages 
of part of the security, and he would only be entitled to take an 
assignment of the reversionary property ; and payment off of the 





prior mortgages would enure for the benefit of the subsequent 
mortgagee, and make him the first mortgagee of the life interest. 
That would be a very startling conclusion, and I think it is only 
based upon a line of argument that is inconsistent with the rights 
of the parties, because the mortgagor was unable to place the 
plaintiffs in any better position than he himself was in. He could 
not interfere with Langley’s right, and therefore his subsequent 
mortgagees cannot interfere with his right.”! 

Now, although the contention of the plaintitts, that the defen- 
dant had no right to claim an assignment of any parts of the property 
on which he had no security unless he paid off the subsequent 
mortgages on those portions, may not have been wholly reasonable, 
it cannot be denied that the judgment of the Court of Appeal virtual- 
ly gives the mortgagee of one property only an advantage over 
subsequent incumbrancers which was never bargained for by him. 
No doubt, if there is a well established rule to that effect, there can 
be no injustice in enforcing it, as the subsequent mortgagees may 
be presumed to have taken their securities subject to the right 
of the prior mortgagee to claim an assignment of the whole 
of the -properties comprised in the first security. But in the 
absence of any such established rule, I venture to think his right 

















to call for an assignment is not so obvious. This will appear if the 
rights of the parties are worked out by a decree for sale instead of 
foreclosure. Thus, suppose there isa first mortgage for Rs. 30,000 


1 


on two properties, A and B, A being worth Rs. 50,000 and B only 
es 10,000. ates ee a — mortgage on B oe, for Rs. 30,00 000, 
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— 
by: redeeming the first would be entitled to throw both the 
` debtson A and B, and thus protect himself from any loss. The 
second mortgagee would be thus satisfied, although his security 
was manifestly insufficient, while the third mortgagee, notwith- 
standing the sufficiency of his security, would be squeezed out. 
For er hypothesi the equity of redemption of B, which was his 
only security, was worth og a rateable distribution of the first 
mortgage-debt only Rs. 5,000, while the equity of redemption 
of A was worth Rs. 25.000. Under a decree for sale, however. 
the sale proceeds would be rateably distributed. The first mort- 
gagee would thus get Rs. 30,000, the second Rs. 5,000 and the 
third Rs. 25,000. = 
To go back. The principle of Aldrich v. Cooper is simply phi ar pa 
this;—where one person has a charge on estates A and B, and Cooper stated, 
another a charge on estate A only, and the estate doubly charged 
is insufficient for the payment of both, the person with the double à 
a fund is thrown upon the estate not common to both, lea¥ing the 
other estate open for the second incumbrancer. But this principle 
obviously has no application where a second mortgagee, having the Prior mortga- 
security of two estates, offers to redeem a prior mortgagee having teii earl 
the security of one estate only. The prior mortgagee cannot, in si e ag ` 
such case, compel the second mortgagee to resort in the first ins- zem 
tance to the estate which is not included in the first security.* 
~ Itisa logical corollary from the doctrine of marshalling that Je ae — 


— double creditor obtains satisfaction out of the fund to obtains satis- 
which alone the single creditor can resort, the court will allow the —— 
single creditor to stand in the place of the double creditor in bei s the 
a other fund ;* and the first mortgagee cannot inter- latter is allow- 
leg this right in any way. He cannot say, “I have paid the po a in 
Ë out of the estate and, therefore, the right is lost.” If he in rogard to 5 
es to realise the whole debt out of the estate, then to the is 


3 Tar TE Tateable value of that estate as :botsreen the two 
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see also (1303) Aldrich v. Cooper, $ Ven, pee 
352 ; (1941) Kirby y- O'Shee, 4 Ir. Eq.» — 
307; (1880) Moxon v. Berkeley, In re: 59 dee eg 
L. J. Ch., 524. (1850) In re Keily, 2 Ir. 
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mortgagees, it must be paid out of the other estate." 
a landlord distrained upon the goods of his tenant and sold 
part of them, which were subject to a mortgage, and the tenant 
became bankrupt, it was held that the mortgagee was entitled 
to stand in the place of the landlord, and to be paid the amount 
of his mortgage-debt out of the proceeds of the goods taken ` 
under the distress which were not comprised in his security ` ` 
If the double creditor realises both the securities, he will hold so 
much of the surplus as is equal to the value of the security 
belonging to the single creditor for him, though that security may 
have been wholly exhausted, and the surplus derived exclusively 
from the other fund. A surety of the double creditor, who has 
got an assignment of the securities, on paying off the creditor, 
would also hold the surplus not exceeding the value of his security 
for the single creditor. Ona similar principle, where one man’s 
debt is paid with another man’s property, the latter is entitled to 
stand mm the position of a surety and to claim that any other 
security held by the creditor who has thus appropriated his pro- 
perty should be applied for his benefit.* — 
Ee Marshalling and subrogation are thus closely related to one 
tion how close. another. They are both intended to effect the same object, bat in 
_ slightly different ways. 
marshalling It should be borne in mind that the principle of — 
apples only applies only where there are different debts against one common 


| where there 


e, debtor, realisable ont of funds which are the property of sach 


one common debtor. ‘It was never said,” remarked Lord Eldon, “thatit E ` 


debtor realis- 


able outof have a demand against A and B, a creditor of B shall compel E 
* s belong- — 
Ming to such me to go against A without more ; as if B himself could — SS 
that A ought to pay in the first instance, as in the ordinary = 
drawer and acceptor, or principal and surety to the intent that di 
the obligations arising out of these complicated relations may be 


satisfied ; but if I have a demand — Si the se Ge 










































1 See the observations of Kay, J., in 
(1890) Moxon v. Berkeley, In re: 59 L. 
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Bi A Kë to — me to seek payment from A if not 
` ët on some equity giving B the right, for his own sake, 
to compel me to seek payment from A.'” Thus, for instance, if 


= one creditor has a judgment against two persons and another only 


— 


-against one of such persons, the first creditor cannot, in the absence 
of any special equity, be compelled to proceed against that debtor 
who is not the debtor of the second creditor.’ 

Where the manager of a joint Hindu family mortgaged the Cases where 
Eai for a lawful purpose, and afterwards made another different. 
mortgage of his share for his personal debt to a third person who 
purchased it under his decree, it was held that the first mortgagee 
was not bound to proceed in the first instance against the property 
which was not comprised in the second mortgage. No case for 
marshalling arose, as the mortgagees were not creditors of the 
same person, having demands against the property of such 
person. One was a creditor of the coparcenary, and the other a 
Separate creditor of one of the members of the family. 
= The same principle has been laid down in another Madras Neelameyan v. 
` meet (romndan. 

It seems that A and B, being divided brothers, hypothecated 
D Zoe Y a house which was A’s family property, and also a 
belonging to B. A afterwards hypothecated the house to 
‘the plaintiff Subsequently B sold his house for Rs. 700 by a 
__ Seaveyance attested by X and Y, who accepted Rs. 550 in 
irge of a moiety of the debt secured by the hypothecation to 

































Se, en , the balance of Rs. 150 being retained by B. 
=s It was contended by the second mortgagee that X and Y 
E= Bas got justified i in permitting B to retain Rs. 150 of the price, É 
= as ad that that som should accordingly be debited against them in S 
a E Bat it was held that under the Transfer of Property — 
plaintiff was not entitled to compel the mortgagees of A 
* * their debt against B’s house so far as it extended. — 
SS in, where a judgment-creditor of A, B, and C sold two Xintaji v. — 
— one belonging to B and C, and the other to C "af. Se 
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alone, it was held that the creditors of C were entitled to a share 
of the proceeds of the second but not of the first set of securities. 
But the court, acting upon the principle of marshalling, directed 
that the creditor with two funds should satisfy himself as far as 
possible out of the fund not available to the other creditor before 
resorting to the fund common to both.' 

No general It is generally thought that unsecured creditors in this country 


rule in India k r 
that unsecured have no right whatever to compel a mortgagee in any case to resort 


creditor can- . ` 
not compel in the first instance to the mortgaged property so as to leave the 


mortgagee eet. Other properties free or to allow the disappointed creditors to stand 
gaged property in his place in the event of the mortgage being satisfied ont of other 
properties ; but I take leave to doubt if there is any such general 
rule. The case, sometimes cited in support of the proposition, 
only lays down that the general creditors cannot compel the mort 
gagee of two or more estates to resort to any particular property 
Aldrich v. comprised in his mortgage in preference to another.? Aldrich v. 
— *— Cooper? is ample authority for the proposition that an unsecured 


sition wat un- creditor having one fund only has a right to throw a mortgagee 


een upon the fund pledged to him ; and if the mortgagee takes his 
— kp satisfaction out of the other fund, the unsecured creditor shall stand 
in the place of the mortgagee and have satisfaction out of the 


secured fund. 


















But such credi- But an unsecured aweditor cannot claim the right to — 
rcanno 
claim tomar- to the prejudice of third persons, whose rights are entitled, at least, 


| hal to th : a h 
e iudice of third tO equal consideration. In Boazman v. Johnston,* a husband and 


SECH wife assigned certain properties to trustees in trust to sell, and pay 
S certain bonds of the husband and mortgages on his freehold 
| estates, and by deed of even date the husband, in consideration of 
| his wife haying joined in the assignment, conveyed his freehold 
KE , estates in trust for himself and his wife for their lives and after _ 
— their deaths to be sold for the benefit of their children. The | 
produce of the rectory was not sufficient to pay in fall both the i 
bonds and mortgages. It was held that the bond ereditors had na — 
deg — the children to throw the mortgagee asf: ~ — 
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E Vadia, 16 Bom., 683;  Bhadu, 7 Cal., 78; Nowa K 
cf. (1853) Haynes v. Forshaw, 11 Hare, 93. 
= (1880) Kristo v. Ram, 6 Cal., 142; 7 
AR, W; cf, (1881) Rajkishor v. 
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tech) bie echt, 3 
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vo — the children of the ——— ES could not 


hing which was not given to them by the agreement of the But at he ocen- 
tte 

rs? Bat a creditor, ralthiongh mere volunteer, occupies , P nition than 

evisee of 


a better position than a devisee of the debtor, and has a right as debtor, and - ~ 
against him to stand in the place of a mortgagee who has exhaust- — — 
ed the fand provided by the testator for the payment of his debts.’ 3 shane yy * 


place of mort- 


5 gagee exhaust- 
— — —— cannot interfere with the right of a fog Fanii Se 


— es. claim marshalling.* pledged. 
tts scarcely necessary to add that the mortgagor himself Debtor cannot 


ordinarily re- 
cannot, unless under exceptional circumstances, require the credi- quire creditor 


} t to se- 
tor, where he has got a security as well as the covenant of the —* Gëfter 





debtor, to resort to the security before bringing an action on the — — 
SE BEE . 
= Then, again, there cannot be any marshalling until two funds Doctrine of 
em — in existence, the existence of a second fund being g cannot Le 
a I uniess 
-a condition precedent to the application of the doctrine. It fol- two funds 
netually in 


lows that no claim to marshal can be successfully made for the existence. 
arpoꝛe of creating a fund which does not exist. 


ae By the deed of settlement of an insurance company, and by Sion and 


the terms of the policies issued by it, it was provided that the policy-hokiers 


capital, stock and funds should alone be liable to claims in respect — —— KS 
the policies, and that no shareholder should be liable to such 
S Aer beyond the amount of the unpaid part of his share in the 
=: of the company. The company was wound up, when calls 
ES afthount of the unpaid capital were made, and the pro- 
f such calls, together with the other assets of the company, 
p lied in paying the dividends on the debts due to the 


== — e s and general creditors of the company, part passu. 


7 owas contended on behalf of the policy-holders that a 


e >» 


i arian l should be made upon the shareholders for the purpose 


ping to them the amount of the capital which had been — 
? eral creditors of the —— who had not only | 
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the right to be paid out of the capital, but also the right to ell — 
upon the shareholders personally to pay their debts, while the 
only fund available to the policy-holders was the capital of the — 
company. The policy-holders were, therefore, 1t was argued, ` 
entitled to stand in the place of the creditors and to have a call ` 
made upon the shareholders for the purpose of recouping the ` 
amount by which the capital had been diminished by payments — 


= 


— 


a 


made to the creditors. But this contention was overruled, because, 
with regard to the capital, the policy-holders occupied the same 
position as the general creditors, no better and no worse ; and it was ` 





therefore applicable in payment of their claims pro rata. But the 
policy-holders had contracted themselves out of the right, which ` 
the general creditors possessed to enforce payment against the 
shareholders personally.' 
en E In another ease? the directors of ani nsurance company, 
peliey-holders. the liability of whose members was unlimited except as to the 
claims of policy-holders, borrowed money for the purposes of the ` 
company’s business from its bankers, and gave them as security ` ` 
a charge upon some calls which had been made upon the members. 
Before the calls had been paid, the company was ordered to be 
wound up. In the winding up, the debt to the bankers was p a —— 
off out of the limited assets. It was held that the pir 
had no equity to have the assets marshalled, so as to throw any 
part of the bank’s debt upon the unlimited assets. In the words = 
of Lord Justice James, the thing must be taken as it stands. A 
mortgagee has a right to say, “ I am not bound to wait until you 
see what there is to pay the general creditors; I havea right to De 
be paid at once out of the property charged to me.” And if h —— 
has been paid in that way, there is no equity on the part of the — 
ay other creditors to have the assets marshalled in their favour and t = 
Ber | alter what has been done, or to say that the payment should be | 
treated as having been made out of a fund out of which it was not = 
made in fact.? EH — Ss 
Marshalling in I will now pass to marshalling in favour of grantees d s 
grantees from under the eae: for EEN the rule is — ti 
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terms whieh would confine it to creditors, it is in reality of much 
wider application. 
The leading case on the subject is Arerall v. Wade’: 
There, a party, seized of several estates and indebted by judgment, 
settled one of the estates for valuable consideration, with a cove- 
nant against incumbrances, and subsequently acknowledged other 
judgments. It was held that the prior judgments should be thrown 
on the unsettled estates. The Lord Chancellor, Sir Edward Sugden, 
observed :— 
“Suppose there was no covenant in the settlement : a man Averall e, 
seized of estates A and B, both subject to a judgment-debt, set- We 
tles A for valuable consideration without noticing the judgment ; 
the jadgment-creditor would be compelled to go against estate B, 
and the persons claiming under the settlement would be entitled to 
have the settled estate exonerated at the expense of the unsettled 
estate; the jadgment binds both, and where there isa settlement 
of part of an estate, as if free from incumbrance, equity will 
throw the whole on tlie unsettled part, which still belongs to the 
original owner. Here, there is a covenant that the estate is free 
from incumbrances ; assuming that there was no such covenant, 
bat a mere declaration that the estate was free from incum- 
branees, there can be no doubt that the declaration would throw 
the ineumbrances on the unsettled estate. I cannot put the 
point on lower grounds, bat I can put it on mach higher. ; 
The covenant is enforced, not by giving damages, because this 
eourt does not give damages, but according to the peculiar juris- e 
diction of this court by specifically doing that which ought to be * 































done” 
— _ This ease, therefore, is authority for the proposition that, j ` E 
' s A and B are subject to a common charge, and estate A is E 

1 for valuable consideration with a covenant against Grantee u inder- S 

B becomes the primary fund to pay the common conveyance u E. 

Ce it seems that, even without such a covenant, a pur- right, but oyy Be 









= to fa would be entitled to indemnity for contribution — a) 


r or his devisees if any portion of the incumbrance , ei 
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is levied from the lands conveyed to him.' But a grantee under a 
voluntary conveyance has no absolute right to be relieved from a 
subsisting charge on the property.? Where a person gives no valu- 
able consideration and obtains no protective covenant, it is obvious 
he cannot seek contribution against the grantor, who would be 
entitled to say: “By my voluntary gift I placed yon in my 
position quoad the subject of it, but I did no more. I gave you 
the benefit subject to the burden, and, as you accepted the land, 
you took it with the obligation attached to it.” For though, 
where valuable consideration is given, the court will assume that 
the parties to the conveyance meant to guard the parchaser 





against incumbrances, no such assumption can be made in the 
ease of a voluntary conveyance. 

fa re Jones. The question was fully discussed in a recent English case,’ 
and the result of the discussion may be summed up thas :—If there 
is a covenant against incumbrances, the grantee 1s entitled to 
call upon the grantor to pay off the charge, and such a covenant 
may be presumed in the case of a conveyance for valaable 
consideration ; but a voluntary conveyance, without « covenant 
ngainst incumbrances, does not vest in the grantee anything sava 
the estate which the grantor had at the time with al its incidents 
A covenant for quiet enjoyment will also entitle the grantes 
to the same rights as a covenant against incumbrances,° bat not 
a mere covenant for further assurance in the case of a voluntary 
settlement.® 

EE, But prior voluntary settlements stand upon a different footing, 

wont e for though they may be avoided by a subsequent mortgage 

at A as a purchaser for value, yet for purposes of marshalling 3 

volunteer may volunteer does not occupy the same position as the mortgago® ` 
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tie persons who take under a voluntary settlement only 

7 property, as regards a subsequent mortgage, subject to 
—— yet as it is, generally speaking, the duty of the 

` ‘mortgagor to exonerate the settled property, the mortgage ought 

‘by marshalling to be thrown as much as possible on the unsettled 

ag as to liberate the settled property from the charge.' 

And this leads me to remark that a mere judgment-creditor Mere judg- 


ment-creditor 


has no equity which would entitle him to marshal, so as to throw has no eqnity 
the burden of a mortgage-debt on persons claiming under to wai Le 
voluntary settlement created by the mortgagor which neither he 
nor his creditor can disturb. The judgment-creditor is exactly 
m the same position as his judgment-debtor. If, therefore, the 
debtor himself could not claim to throw the burden on the settled 
property, his creditor cannot call upon the mortgagee to do so. 
Sach an attempt was, however, made in Dolphin v. Aylward” Dolphin v. 
Oyan over-sanguine judgment-creditor of the mortgagor, who 
= nl created a mortgage of the whole estate after a conveyance 
E by way of a voluntary settlement, under which he had only 
| Weserved for himself a life interest. The doctrine of marshalling 
was invoked in favour of the jadgment-creditor on the ground that, 
as the mortgage comprised both the life estate and the reversion, 
| the mortgagee had two funds and the judgment-creditor only one, 
E the Tifa estate ; and it was contended that the mortgagee should 
seet payment out of the reversion, leaving the life estate free for 
the satisfaction of the jaudgment-debt. 
Lord Westbury thonght that the claim of the judgment- 
-ereditor was preposterons and eould not be sustained for a single 
eg Por the judgment-creditor was not entitled to any equity 
jane | was not available to his debtor, who might be fairly called 
ae exonerate the inheritance from the charges created by eier 
` im, and ought not certainly to be allowed to throw them in dero- bc 
E It is | * — says his Lordship, “ to apply the 
a to a case of this nature. ag esse cos 
> more than this, that where one person has a 


— —— ECH 


































































EN R d T 
TE FeS 





LAW OF MORTGAGF. 


clear right to resort to two funds, and another*person has a right 
to resort to one only of these two funds, the latter may say that, 
as between himself and the double cr editor, that double creditor 
shall be put to exhaust the security upon which the single creditor 
(if I may so call him) has no claim. But it would be utterly 
impossible to apply that doctrine to a case where the single 
creditor is in * himself bound to the party entitled to the 
other security.” 

I may notice that an interesting question was raised in this 
case* but not determined, viz., whether when a whole fee simple 
is subject to a mortgage and the owner of the fee simple after- 
wards settles the estate, reserving only a life interest for himself 
which is subsequently incumbered by him, the two interests in the 
estate may be marshalled in the same way as if there were two 

* different estates, both of which had been dealt with, by the creation 
in the first instance of a security on both, followed by an 
incumbrance on one of them. The difficulty arises out of the 


fact that a security on a life estate is one ‘which is aceruing, 
— de anno in annum, as long as the person who has the life estate 
— is living, and not one that can be immediately dealt with ; for 
— | it cannot be distinctly measured until the life itself has determined. 


The right of a grantee for value to claim marshalling has been 
recognised in several cases in our courts ;* and the only clear note 
of dissent is to be found in the case of Dilawar v. BolakeeS in which 
the judges profess to follow what they thought to be the opinion 
der, of Lord St. Leonards, that there can be no marshalling against a 
* = _ mortgagee of two or more estates, and this in the face of the 
` established practice in England as well as on the continent,* in the 
— Gg of numerous reported cases in this country, and in the 
— E of the Transfer of Property Act. But the judgment, ; 

* rei ried, which, it may be pated i in passing, has the vice of provi 
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too much is founded upon a palpable misapprehension of Lord St. 
Leonards’ dictum in Arerall v Wade. I must not here pass over 
a Madras case in which the learned judges speak of a claim by 
the purchaser of a portion of the mortgaged property to throw 
the security, in the first instance, on the mortgaged property in 
the hands of the mortgagor as an attempt to ‘deprive the mort- 
gages of his legal rights." The only reason given is that the pur- 
«haser took subject to the incumbrance.’ But this, in the words 
of Lord Hardwicke, is the very oceasion which shows the necessity. 















ladurturi e, 


Vevramillé, 


Where princi- 


ple of mar- 
shalhng ap- 


of marshalling. For if the sale is a sale of nnincumbered | pro- P"es. 


perty, there is no need for marshalling at all. The question, 
— therefore, is, not whether the purchaser takes subject to the 
mortgage as between himself and the mortgagee, but whether he is 
bound to discharge the mortgage-debt as between himself and the 
— Mortgagor. If he is not, he may undoubtedly insist upon marshal- 
ling. On the other hand, if the purchaser cannot claim exoneration, 
the burden of the mortgage-debt should not, as between bim 
and mortgagor, be thrown on the latter, though it may be doubted 
i the reservations by which the doctrine of marshalling is 
qualified have been sufficiently attended to in some of the reported 
‘Cases on the subject. 
In the case of Nowa Kowar v. Abdul? one of the estates 
im mortgage having been sold under an execution levied by 
an ansecared creditor, the purchaser resisted the attempt of the 
mortgagee to enforce his security against the property purchased 
~ by himself, withont, in the first instance, proceeding against the 
Properties which still belonged to the mortgagor. The defence 
was allowed, and the court in giving judgment observed: 
“The sale (ie, the execution-sale) does not release that estate 
from the mortgage, but it forces the plaintiff to take measures 
k the first place to recover the amonnt due to him from 
“the remaining estates included in his mortgage-deed. If any 
ance remains after he has realised all which he can realise 
m these two remaining estates, he can then return to the 
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which are within his power for this purpose, and so — fee. 4 
deed ; while, on the other hand, very great injustice might be ` 
done to other parties by allowing plaintiff to proceed against the 





Res Dien v. estate which has been already sold.” In another case, again, the 
Mo? «3A. $ 


court directed an apportionment of the mortgage-debt and refused 
to allow the mortgagee to sell property, which had passed out of the 
mortgagor s possession, except for the amount apportioned to such S 
property without making every possible effort to realise the — 
remainder of the mortgage-debt from the portion of the mort- SE 
gaged property in the possession of the mortgagor.' } 
It is probable, although the fact does not appear from the 
report, that the purchaser bought withont notice of the mortgage, 
and paid not for the equity of redemption, but for an absolate 
interest in the property. Even in that case, however, it is extremely —__ 
doubtful, as I have already explained, if the purchaser who bought 
under an execution could set up the defence of a bona fide purchase. 
for value withont notice of the incumbrance.* The law, if [ may 
venture to say so, was laid down correctly by Sir John Edge im 
Banwari v. Mahamad, in which he says that where the purchaser 
under an execution-sale acquires merely the equity of redemption 
in a part of the mortgaged property. he cannot compel the- 
mortgagee to proceed first against the portion of the property 
which has not been sold. But the proposition that a Pot SÉ 
claiming under a conveyance executed by the mortgagor is not 
entitled to the benefit of marshalling, because by adopting the ` 








OS: _ ordinary precaution of examining the register, he can ascertain CH 
a — the existence of an incumbrance on the property, is, I venture SH 
i to think, too wide. x Zog | 





The law on the subject is now contained in section 56 of CS * 
the Transfer of Property Act which says: Where two eer — 
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are subject to a common charge, and one of the properties 
is sold, the buyer is, as against the seller, in the absence 
of a contract to the contrary, entitled to have the charge 
satisfied out of the other property, so far as such property will 
extend. 

This section, however, which, it may be noticed, is based ‘on fn SE twa 
the assumption that the vendor prima facie conveys to the pur- t innocent pur- 
chaser not simply the equity of redemption, but the property rule is that 

remainiag 


itself free from any liability to contribute to the mortgage-debt,' property of 
debtor first 


does not deal with the relative rights of two or more innocent applied in 
satisfaction of 
purchasers, a question which was left undecided by Lord St. gebt and then 
42s the portion of 
urohaser 


Planket®, who held that the contributory fund must be so batoro that of 


marshalled as to make the remaining property of the debtor purchaser, 
applicable in the first instance, and, if that should be insufficient, 
the portion of the last purchaser must be applied before that 
of any prior purchaser.’ 
In that case, Lord Plunkett says: “I must consider this case 
exactly in the same way asif the debt, which the plaintiff has paid, had 
been a mortgage affecting the whole of the lands of the mortgagor. 
If afterwards the mortgagor sell a portion of his equity of redemp- 
tion for valuable or good consideration, the entire residue undis- 
posed of by him is applicable in the first instance to the discharge 
of the mortgage, and in case of the bon@ fide purchaser ; and it is 
contrary to every principle of justice to say that a person afterwards 
parchasing from that mortgagor shall be in a better situation than n 
the mortgagor himself with respect to any of his rights ; and I 
cannot see how the right of contribution differs in this respect from 
any other right. I should strike at the foundation on which the 
- title to real property rests, if I were to adopt such a principle as 
one which is to govern this court in regulating the rights of the 
` several purchasers of lands, where a sale is decreed for the dis- 
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In his treatise on Vendors and Purchasers, Lord St. Leonards, 
referring to his own judgment in Arerall v. Wade and to Hartley 
v. O` Flaherty) observes :— 

“Ina case in Ireland where Sir A. Hart and Lord Plunkett 
differed in opinion, in the result they appear to have agreed, 
that where there is a concealed incumbrance, as a judgment, a 








purchaser of a portion of the estate cannot be compelled to 
contribute by a later purchaser of another portion ; and the rule 
was considered to apply equally to the case of a mortgage of the 
whole estate. 

“It has since been decided that where there is upon the first 
sale a mere concealment of the judgment, or, à fortiori, if there 
is a declaration or covenant that the estate is free fronfincum- 
brance, the first purchaser is entitled to be relieved against the 
seller and later judgment-creditors claiming under him, so that 
the estate unsold must bear the whole of the prior judgment-debt 
as well as its own subsequent incumbrances,” ? < 

It would seem that mere knowledge of the incumbrance by ` 
the prior purchaser would make no difference in the application ; 
of this rule, under which a subsequent innocent purchaser of the- 3 
remaining -property may be compelled to bear the entire burden ` 
of the charge. l 

The English law on the subject is thus formulated in a well- 
known treatise on tbe law of Vendors and Purchasers :— 

















tee “If two estates X and Y are subject to a common charge, | 
os e and estate X be sold to A, A will as against the vendor 3 
— and his representatives have a prima facie equity in the absence 
Ris? of express agreement, and whether or not he had notice of the ` 

Kaz we charge to throw it primarily on estate Y, in exoneration SCH — 
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ee aoe * Tf B at the time of his purchase have notice of the charge as GR 

REN — ⸗ Y, but be not led to mangoes that estate X is also s subject ` ` 
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ee feat he purchase without notice of the charge, and A pur- 

_— chased with notice of the charge as affecting Y, in either of these 
= eases it is conceived B’s equity is inferior to As, and the entire 
` charge must rest primarily upon Y. 
ie: LEB purchase with notice of the charge as affecting Y, and 
` with notice of the sale to A, and be led to suppose that X is subject to 
the charge, or if both purchase without notice of the charge, B's 
_ equity would appear in either case to be equal in degree to As, so 
= that either party by taking a transfer of the charge and the securi- 

ties (supposing them to be such as to give the incambrancer a 

claim at law against the two estates) would, it is conceived, be 

able to throw the charge exclusively upon the other.' When the 
_ property is subject to a concealed incumbrance, it seems that a pur- e 
chaser of part, having merely the equitable estate, may throw the 
entire charge upon a subsequent innocent purchaser of the equitable 
estate in the residue.’ 

In America, too, the law is similar. Law mm 
. America smi- 
If a mortgagor sells portions of the mortgaged premises in tar. 

different parcels at different times with covenants against incum- 
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2 _brancers, that which he retains is primarily liable for the whole 
= debt, and the grantee is not required to contribute. It is also g 
well settled that the purchaser may redeem the mortgage and 
Be enforce it against that portion of the estate which still remains 


GE the hands of the mortgagor. And even a person having 3 Person having 


: tf 
= mere agreement for purchase, which he can specifically enforce, erie eaei 


asthe same right as an actual purchaser to charge the burde tho 
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and soon, in the inverse order of the conveyances made by the 
mortgagor. ` 

Before quitting the subject of marshalling, I should notice 
that the doctrine is so highly favoured that even the rules of plead- 
ing are set aside when securities have to be marshalled. Assets 
may, therefore, be marshalled at any stage of the cause though 
the question has not been raised by the pleadings.’ 

I now come to the subject of contribution which is only 
another form of marshalling, and I fear I shall have to repeat 
myself to some extent in dealing with this topic. ‘‘ Contribution,” 
says Vice-Chancellor Knight Bruce, “if it differs from marshal- 
ling, does so in species rather than generically, in form rather than 
in nature. Marshalling and contribution are each of them the 
adjustment between several persons of their rights respectively 
inter se, in respect of a charge or claim which, affecting all of 
them or properties belonging to all of them respectively, has 
been or may be enforced in a manner not unjust as far as the 
person is concerned by whom it was or may be enforced, but not 
just as between the persons or properties liable—a branch of 
jurisprudence known to the Civil Law, and which could not 
but belong in some form, more or less extensive, to an enlightened 
system of laws ; in ours it is well established and familiar." ~ 

The subject of contribution involves the determination of the 
proportions in which two or more owners of an estate, subject to 


which one of such persons, who has been compelled to discharge 


oe the common debt, has to be reimbursed by the others. We have ` 
— Be already seen that a mortgage-debt is one and indivisible, and * 
E to be reimburs- 





several distinct parcels of land are hypothecated to the creditor, — 


and subsequently pass to different purchasers, the creditor may, 


as a rule, proceed against any one of such parcels ; and the only — 
way to prevent a sale or foreclosure would be to tender the ` 


whole of the mortgage-debt. It is but reasonable that in = 
a case, the person who is com polled to discharge the common 
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burden should be permitted fo seek indemnification from the The riets that 
SÉ? each should 
other purchasers, and no fairer rule can be suggested than that contribute ac- 
D ! a e cording to ate 
* each of the purchasers should contribute according to the value jue of} 
pr e a 


of the property purchased by him.’ For the law would not suffer him. 
the creditor to select his own victim, and from caprice or favour- 
itism to tarn a “common burden” into “a gross personal oppres- 
sion.” The same rule is followed where the properties are subject 
to two or more incumbrances ; the amount of any prior incum- 
brance being deducted from the value of the property subject to 
it. Thus, where three properties were twice mortgaged, and the 
second mortgagee afterwards at an execution-sale purchased the Thesame 
interest of the mortyagor in two of the properties, each property deeg 
was held liable to contribute rateably in proportion to its value, — gt Sint Png 
first to the debt due on the first mortgage, and next to the debt pert ssp 
due on the second mortgage.’ 
I should add that the right to claim contribution may be 
successfully asserted even as against a person who ought to 
have been, but was not joined, as a party defendant by the 
mortgagee in his action to enforce the security. 
In settling the amount of contribution, a question may arise as 
to the time with reference to which the different parcels should be 
valued, where the mortgaged property has been sold at different 
times in parcels. Should the valuation be taken at the date of the Maes ex D 
mortgage, or of foreclosure, or at the dates of the several purchases ? be taken! 
The question is not perhaps of much practical importance, as the 
fluctuation of price would generally be nearly equal for the 
different parcels ; and this is probably the reason why I have not 
come across any case in point either in the English or Indian No authority 
Reports. In this dearth of authority, it may be interesting, if fab pete i 
not instructive, to tarn to the decisions of the American courts, 
_ but unfortunately we find an almost hopeless difference of opinion pitference of 


—— “ The. practice,” says dones, “in different courts has not decide 


courts. 



















e ` (1869) Bhoyrub v. Nadiarchand,12 on further directions December Sth, 
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. 


been uniform. Nor, indeed, has the practice of the same court 
always been the same in this regard.” These remarks have, 
I fear, a wider application than in the United States. 
“ Valuation at the date of the mortgage was adopted in several 
eases,’ but in Bark v. Chrisman? the same court sustained a 
valuation at the date of the several purchases ; and in Deckey v. 
Thompson* seemed to approve of a valuation at the time of fore- 
closure.” 
But they are The array of authorities is interesting, as showing the nncer- 
improvements tainty, if not of the law, at least of the way in which it is adminis- 
should not be tered even by trained lawyers and not by lay judges. But all the 


accountin American courts are agreed that, in estimating the value of the 

vam AE several parcels, improvements made by any of the purchasers 
cannot be taken into account. 

x —— I should add that in America, when the mortgaged premises 


have been conveyed in distinct parcels, and the subsequent 

bave premises grantees or mortgagees of the parts are bound to contribute in 

if mortgagee Proportion to the value of their parts, they are entitled to have 

diced. the premises sold in parcels, provided it can be done withont 
prejudice to the rights of the mortgagee.* But this is not the 
practice followed by our courts. 

Plaintiff in ac- You have already heard that where the equity of redemption 

bation ony is transferred by way of sale, no personal liability is incurred 
- by the purchaser except when he enters into a covenant to pay- 























from whom he seeks reimbursement. The law on the subject 


“Cases may be easily stated where apportionment of a common- 
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7 Stevens v. Cooper, 1 Johns. (N. Y.) 73 B. Mon. (Ky.), 50. 
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Johnson v. Williams, 4 Minn., 260; = * Pancrast e. Dural, 26 N. J 
gegen v. Welch, 19 Pick, Mass., 
Bl; Morrison v. ns 4 Mon. 





— Stitle v- Andrews, 19 3 3 | 





is thus laid down by Story in his Equity Jurisprudence : | j | 
oo charge, or, more properly speaking, where contribution towards = : 
e ommon charge seems indispensable for the purposes of justice, 
RSC, and accordingly has been declared by the common law in — 
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bs — of an apportionment towards the — of a common 

__darden. Thus, if a man, owning several acres of land, is bound | 
— or statute, or recognizance, operating as a lien ; 

| the land, and afterwards he alienes one acre to A, another 

T | oa B, and another to C, ete. ; there, if one alienee is compelled, 

== in order to save his land, to pay the judgment, statute or 

= recognizance, he will be entitled to contribution from the other 

X alienes, The same principle will apply in the like case, where 
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the land descends to parceners who make partition; and then one is 
compelled to pay the whole charge ; contribution will lie against 
the other parceners. The same doctrine will apply to co-feoffees of 
the land, or of different parts of the land.”! “ Let us suppose,” adds 
the learned author, “a case where different parcels of land are in- 
cluded in the same mortgage, and these different parcels are after- 
wards sold to different purchasers, each holding in fee and severalty 
the parcels sold to himself. In such a case, each purchaser is bound 
to contribute to the discharge of the common burden or charge, in fe 
_ proportion to the value which his parcel bears to the whole included oe 
in the mortgage.’ | 
~ You will find the rule here laid down illustrated in Jeetram V. Jectram v. Ki 
Durga Das; $ 
a Das.’ e) illustration 
— ed It appears that a creditor who had a charge in the nature of o eek 
` a simple mortgage on two properties, belonging to two different —— ES? 
E _ Persons, levied the whole of the debt from one of them only. The xe 
* _ person, who was was obliged to pay the whole of the debt, brought Ee 
amit for contribution against his co-debtor, and, in execution of the Dë 
| d > obtained by him, seized the property which originally — 
Ze be * ed to his co-debtor, and which formed a portion of the — * 
= — ‘on which the debt due to the original creditor was secured. ———— K 
the latter, who had in the meantime purchased the property, — 
s sked € d d hat the attachment might be withdrawn, and on the 
iis smissa f the application deposited in court, under protest, the — 
on > to the plaintiff which was subsequently paid away SC ër 


T [e » then brought a suit for the money which” he had a = : x 
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that he was not entitled to recover back the money, apparently 
because the judgment-creditor had a lien on the land which form- ` 
ed a portion of the property on which the debt was originally ` ` 
secured, and was entitled “in respect of the security given for 
the original debt to stand in the same position as the creditor 
whose claim on that security had been satisfied.””! . 

But the general rule, that if two estates subject to one mort- 
gage come to be owned by different persons, they must rateably 
bear the burden of the mortgage, does not hold good where the _ 
payment is made by the person primarily liable. Thus, if part of 
an incumbered estate is sold with a covenant against incumbrances, 
the burden as between the mortgagor and the purchaser will, as 
you have seen, be thrown entirely upon the residue in favour of 
the purchaser, and a similar equity will arise in favour of a person 
to whom part of the estate has been given in exchange.’ 

[ have already discussed this question in dealing with 
marshalling, and will only here add that the inability of the 





mortgagor himself to claim contribution as against a grantee with d 
a covenant against incumbrances is a corollary from the proposi- 
tion, that there can be no contribution if the ineumbranee is 
discharged by the very person who is liable for ghe debt. In : 

| 


such case, he merely pays his own debt as he was bound to do— 
In Harbert’s case, it is said that if one is seized of three acres 
under an incumbrance, and enfeofts A of one acre, and B of. 
another, and the third acre descends to the heir, who discharg 
the incumbrance, he oer not have contribution, “ for he sits in the 
seat of his ancestors. $ 
In a late case in the Calcutta High Court,’ it appears that the sé * 
plaintiff and the defendant had respectively purchased at different ` p 
dates ES of a EE on which there was a EE Sr = 
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the conveyance to the plaintiff, which was posterior to that of the 
defendant, there was an undertaking that the plaintiff would dis- 
charge all the liabilities of the mortgagor including the mortgage 
on the property. The mortgagee having obtained a decree for sale 
of the property, the plaintiff paid off the entire debt and brought a 
suit for contribution against the defendant, who contended that 
having regard to the undertaking of the plaintiff, hé was not enti- 
tled toclaim reimbursement. I may here mention that it was found 
as a fact that the defendant was not aware of the mortgage, and 
that he had paid a large sum of money for the property which he 
would not have done if he thought that he was only buying the 
equity of redemption. But the court, nevertheless, gave judg- 
ment for the plaintiff upon the ground that there was nothing in 
the defendant’s deed of sale to show any intention of the parties 
to exonerate the defendant from any liability which the law would 
cast upon him. 
The case, however, I am bound to add, seems to be of some- Right to con- 


© what doubtful authority. For, apart from the rule laid down by negatived by 
Lord Plunkett, which has been already discussed, the right to parties. — 
claim contribution may undoubtedly be negatived by the contract 

of the parties. Thus, a general covenant to indemnify will amount to 

a galease of a right of contribution and will even affect a purchaser 

with notice, though no charge may be created by the covenant. 

Anéther exception to the rule occurs, where a particular pro- If particular 

i perty is the primary security for the mortgage-debt, in which case, —— 
* it will be thrown entirely on such property instead of being distri- aba. it — 
x S buted rateably. But the intention that some particular property keier 3 
_ should be the primary security must be clearly shown. Thus, where ueh property- 
= several properties are mortgaged at the same time by different 
_ deeds, the mere fact, that one of the mortgages is called a collateral 
= security, will not throw the mortgage-debt primarily on the other 
= properties. For the word collateral taken by itself does not mean 
= “secondary ” or “ auxiliary ” or only to be “ made use of in aid ;” 2 
though in the Roman law, the term is used in the sense of is 
subsidiary? 
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So, again, where a debtor mortgages certain land, and then ` 
mortgages other land for the same debt and further advances, the 
whole amount will primé@ /ucie be treated as one debt and must be 
borne rateably by the several properties. For, if there is only one 
loan and one security, the burden must be borne rateably. But no ` 
doubt a person may make a mortgage of two estates in sucha manner 
that, though the incumbrancer may proceed against both or either 
of them, yet if the equity of redemption devolves on two or more 
different persons, the estate which was the primary security shall = 
remain the primary security as between the persons claiming unde ` 
the mortgagor.' And it is scarcely necessary to state that the 


oer 





mortgagor may do this not only by express words but by implica- 
tion ; but the implication in such cases must be very clear.’ a 

The rule, that the obligation to contribute can apply only 
where two or more properties are subject to an equal burden, 
has been expressed in different ways by different judges. Lord 
Eldon says that in order to sustain a right to contribution, the ` ` 
5 two properties must be “ equally liable.”5 Lord St. Leonards ex- 
ptesses the same idea, but in different WC when he says that 
the two estates must be a “ common fund.™* Where, therefore, 


a testator made a specific charge on some property, and there was 


n e 
i -A 28 e, 




















Sc merely a lien, but no charge in favour of the creditor on other pro- 
— perties, the devisee of the property which was specifically mortgaged ` 
SCH was not allowed to claim contribution from the persons on whom.+ 


EN 


the other properties had devolved.’ , a 

And this brings me to the question of the exoneration of te 
mortgaged estate, when it is devised by the mortgagor, which is 
dependent on somewhat different principles from those whic dë CS A 
regulate the rights of persons claiming under voluntary settle 
ments. Owing to the distinction in English law, pla uni 


personal estates, the latter being regarded as the primary — 
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payment of debts, and the somewhat artificial rules on the subject 

of exoneration acted upon by the Court of Chancery, the Legisla- 

ture was obliged to interfere by passing several successive statutes, 

the first of which is known by the name of Locke King’s Act." 

~ [n the absence of any expression of a contrary intention In Where real 
and personal 


a Writing, the mortgage-debt must be now primarily discharged estates com- 


ké R ` . rised 
out of the mortgaged property, there being no difference between — — 


a residnary and a specific devisee.* But where real and personal —— — 
tes are comprised in the same mortgage, the debt must be — 
~ borne rateably by the devisee of the realty and the legatee of 
* the personalty.* > 
| Before the passing of Locke King’s Act, a pecuniary legatee 

was entitled to stand in the shoes of the mortgage creditor as against 

the devised realty. It may perhaps be difficult to justify this rule 

on principle; but it has now become firmly imbedded in the 
English law. And in a recent case, Mr. Justice Romer reluctant- 
£. ly gave effect to it, in a case in which the testator had not nega- 
~ tived its application by his will.* 
* It may also be noted that no question of exoneration can | 
= arise unless there is a difference between two sets of persons 
elaiming under the testator as to the incidents of a liability affect- 
ing his estate. Where, therefore. a charge is created by one 
partner on his ee real estate to secure a debt of the partner- 
_ ship, and at the time of his death the partnership assets are sufti- 
cient to answer all the debts of the partnership, Locke pap > l 
Act ean have no application.® a 
CH am not aware of any case in this country in which the ` 
“question of exoneration has been raised, but whenever it is raised, 

t will, I take it, be decided on the lines laid down in the English 

ch Biker of mortgages of land. Ce 
— ete eall your attention to a case in the Epaian reports — 
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A policy of life assurance contained a provision that, if tbe ` 
assured should die by his own act, the policy would be void 
except to the extent of any interest acquired therein by actual 
assignment by deed for valuable consideration, or as security 
or indemnity or by virtue of any legal or equitable lien as, 
security for money. The assured assigned this policy by deed 





oan. by way of mortgage to secure an amount far exceeding the 
sum assured, the security including also real estates of consider- 
i able value. The assured afterwards died by his own hand. The 
office paid to the mortgagee the sum assured, and then filed a bill, 
claiming to have the mortgage-debt thrown primarily on the real 
estates comprised in the security, or at least to have it apportioned 
between the policy money and the estates according to their values, 
and to have the whole or the apportioned part of the policy ` 
moneys raised out of those estates and repaid. But it was held that 
the plaintiffs were not entitled to claim contribution ; for it cannot 
be said that where a creditor makes a debt which is due to him 
subject to a mortgage, the debtor can insist on contribution ; and - 
the mere fact that other properties are mortgaged cannot alter the’ 
Berl rights of the parties.' 
o Bi In conclusion, I should notice that the right of contribution 
E is controlled by the right of marshalling, and the Transfer of 
Property Act expressly provides that there can be no right of 
contribution with regard to property, which under the doctrine of 


marshalling, is liable to the claim of a subsequent incambrancer.? 
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e 1 (1864) Solicitors, dc., Assurance * (1737) Bartholomew v. May, 1 Atk, 
"7 Ce Society v. Lamb, 2 DeGex J. & S., 487. Cf. sec. 82 of the Transfer of 
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LECTURB LA. 
PRIORITY OF MORTGAGES. 


I wILL invite your attention to-day to the question of the priority Priority of 
- s securities ` 
of securities. Now, the most equitable rule on the point is that that they $ 
` — à r ‘ should ran 
they should rank in order of time. This rule comprised in the in order 
2 : i air A of time, is the 
well-known maxim * (Jul pror est tempore potior est jure Is based most equitable 
rule. 


‘upon the obvious principle that a grantor cannot prejudice the 
rights of his grantee by any subsequent dealing with the property. 


A puisne incumbrancer, therefore, can only take subject to the Above rule 
| y e derived from 


sights of a prior incumbrancer. I told you in the introductory Roman law, 
S and obtains 


lecture that this was the governing rule in Roman law, and, in all in systems 
hased on 


the systems of which that law is the ground work, securities rank that law. 

for priority by the order in time of their creation, though an 

exception is admitted in favour of a class known as privileged liens. es bës as 
in England, however, owing to the distinction between law and Bch 


~ - ; i : ; lens, 
equity, and the sanctity which hedges in legal titles, this natural es 
* ruie canno 


rule of priority is buried under be formulated 
owing to 
"A codeless myriad of precedents. distinction 
knd — ? between law 
wilderness of single instances. and equity. 


Attempts have, it is true, been made from time to time to bring 
the law on the subject into some sort of order, but it still remains 
in a condition of chaos tempered by Chitty’s Digest, for, as I told 
you in the inaugural address, what with the distinction between 
legal and eqnitable estates, what with the maxim, that where the 
equities are equal, the law shall prevail, what with another time- 
worn maxim, he who seeks equity must do equity, what again with 
the endless refinements to which the doctrine of constructive notice 
so readily lends itself, it would seem to be almost impossible to 
formulate any plain and intelligible propositions on the priority 
of incumbrances in a system, in which it would not be too much to 
say that the simple rule, that mortgages take effect in order of 
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date, is strangled in a perfect jungle of distinctions without any 


























e difference. 
Logs} mort- To begin with, where the competition is between 4 * i 
edhe aver mortgage and an equitable security, the legal mortgage ‘though 
— subsequent in date is entitled to priority, unless it can be ES 
— EE displaced by proof of notice, which, I may say in passing, isa 2 
there is motion. ord of very elastic import in the English law.! Eyre, ©. J., en- = 
deavonrs to explain the preference given to a legal mortgagee zg, 
ee by saving that a person who takes the legal estate without the 
rational deeds is, in the absence of fraud, less blameable than he who takes 
fumista ge deeds without the estate 3 But this seems to be begging : 
the question ; for, as a writer in the Law Quarterly Review points = 
— out, the blameworthiness of the equitable mortgagee can only be =- 
: predicated as a neglect of the artificial precautions enjoined in a ` E 
system, which attaches such overwhelming importance te the — 
possession of the legal estate. The equitable mortgagee, when he ` ` 
advances his money, is not negligent in anything necessary to the 
d acquisition of the security which he is to receive. All that can 
: — be said is that as he knows that the mortgagor can, by using ` 
SC certain words, create a mortgage which would rank prior to his, — 
= | he ought to have those words said over his mortgage, if he wants — = 












"r 





to transfer the loss occasioned by the fraud of the mortgagor to 
another person.* The legal estate, which not only carries priority 
with it, but also enables a puisne mortgagee to squeeze out a — S E 
encumbrancer, is likened by the writer to the greasy pig we | 
wins the prize for the captor if it is seized fairly ; the unclea 5 
animal standing here for the classical ta/ula m naufragios wë 
virtue inherent in the legal estate will also entitle ap eq ita tabl E 
mortgagee, who generally takes subject to all prior cn urges, tO — 
, “he preferred when he has a better right to call for it Sı bert 
geht may be gained, as you will see as we proceed, by a sec a 
zë _ineumbrancer without notice who takes a Doten which tt je pri 


par 
date Ke e 


PA 


fg 






















gi 
"E "7" i 
UCI ` 
a 
= Pik 
= 
D Uff 











PRIORITY OF MORTGAGES. 453 





ineumbrancer has neglected to take; as, for instance, giving ES, 
| votioe of his incumbrance to trustees in whom the legal estate S 3 

















e — It should, however, be noticed that a pnisne mortgagee cannot Mortgagee 
m mapmiring 


raise himself toa “bad pre- -eminence ” by acquiring the legal estate legal estate 
from person 


a i T EE person who holds it upon an express trust, or, according Io holdisg upon 
— ‘recent authorities, from a satisfied mortgagee.* But a mortgagee, al per A CS 
fo whom any thing is due on his security, does not stand in the P7- 
ie relation of trustee to an assignee of the equity of redemption, who 
Re an only claim the right to redeem.* 

Again, but here we are on debateable ground, an equit- 
able mortgagee, who holds a contract by the mortgagor to convey 
the mortgaged premises for the purpose of carrying out the security, i 
cannot be ousted of his priority by a subsequent conveyance of the 

legal estate to a purchaser without notice.* 

=- Exception upon exception is thus piled on what should be 

Es the central rule. But this is not all. The rule itself is relegated 

_ toa corner by a distinguished equity judge, who says that even 

| Se the case of equitable charges, priority of time should be resorted 

to only where there is no other sufficient ground of preference. 

4 - he rale, says Vice-Chancellor Kindersley, for determining Rute stated 












K 
` the preference as between persons having adverse equitable in- Vc. Priority 
Së — terests. is generally expressed by the formula qui prior est tempore —— — * 
olio⸗ est jure. Bat the learned judge points out that this 1s an —— 





incorrect statement of the law, even with the qualification, which ofher ee 


is sometimes added, that priority is determined by the order ca of one e 
"AE of the parties. = 
af time only when the equities of the parties are equal. The — 



















= ; Vic e-Ch: incellor then goes on to remark that to lay down the rule wt Pe: 
with perfect accuracy, it should be stated in some such form as "EEN 
"e Ke 
$ p — As between persons having only equitable interests ife — Zi 
hel r equities are in all other respects equal, priority of time gives — 
the bets Sie rr equity.” ” In other words, one equitable incambrancer ` —— 
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—— Harpham v. Shacklock, mm ` CC 
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will not be preferred to another on the mere ground of priority Ce 
of time, unless upon an examination of their relative merits t | 





court is unable to discover any thing which would give to one of a 
the parties a better equity than the other L A similar view has 
also been taken in other cases.’ 

I am, however, bound to add that there is a very respectable 
body of opinion that, as between equitable titles, as a rule priority 
should be determined by order of time. A conveyance of ap 
equitable interest is an innocent conveyance ; and cannot pass @ 





greater interest than that possessed by the grantor. It follows that 
he who has a prior has a better and superior equity.* But an 
equitable charge must not be confounded with a personal equity, 
although a very fine line divides the one from the other. Am 





equitable right merely creates a personal obligation, while an 
equitable charge is a right attac ‘hing itself to the land or to th = 
substance of the thing which forms the subject-matter of the 
transaction. Thus, suppose a person represents himself to be 
the owner of a property, which does not really belong to him, and 





borrows money on the security of it; in such case, although there 
may be a personal equity enforceable against the borrower, there 
is no effectual charge on the property, and supposing the borrower ` 
afterwards acquires the ownership, the creditor cannot follow the — 
property in the hands of a person to whom it is afterwards trans- ` 
ferred for value either absolutely, or by way of mortgage andy <= 
without notice of the prior transaction.® <= 
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4 (1853) Rice v. Rice, 2 Drew. 73. The ` distinguish (1859) Wilson v. Keating, ek SE 
case, however, might have been disposed DeG. & J., 588. i 
of on the short ground, that by giving > ae Mackreth e, Symmons, 15 Ves., 
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power to commit a fraud on the mort- — 475. 





gagee. See the remarks of Cotton, L. _—* (1861) Phillips v. Phillips, 41 De RE 

S, ja (UAN) In ro Formon á Co., 33 Ch. F. & J., 208. —— Pë 
D., 402, 498; and of Kay, J., in Taylor $ See the judgment of — P 

w. Russell (1891), 1 Ch. 8, 17; cf. (1854) ° in (1881) Keate v. — ? sc ECH 

In re Glengall Estate, 5 Ir. Jur. (N. S.), 560, which gives ina relati weder — 

221. compass a clear and instructive . 
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It would, I fear, take me too far afield to deal adequately with 3 
the question of priority in English law, and I will here only add 
that English lawyers themselves are not enamoured of the subtleties 
which disfigure this branch of the law, though their piety has 


_ preserved many anomalies from the fate which should have over- 
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taken them long ago. “It is impossible,” says Lord Selborne, Criticism by 
d i A ` `- í Le yrd Se! borne 
“to reflect on this injustice,” meaning the injustice created br on this branch 


the distinction between legal and equitable estates, “ without God, 2 Gerges? 
ing very cogent arguments in favour of some attempt to improve 
the state of the law, as to title to real estate, and to get rid of the 
difficulty which arises from the distinction between a legal and an 
equitable estate.” ? 


reproach to jurisprudence as a science, the rule that a legal 


Bat though this perplexing distinction Is a 


mortgagee without notice is entitled to priority over an earlier 
equitable mortgagee has, nevertheless, found its way into our law by 
a process of which it is unnecessary to speak here. But we have 
no reason to be surprised at this; for everybody knows that 
Anglo-Indian law is a mingled yarn. But it would perhaps be 
now futile to unwind the intricate strands of English law which 
have been wrought into our system. 


Let me now return to the starting point of this lecture, and — be 


explain to you that when we speak of priority being regulated by eet 


tract is 
the order of time, we mean the time of the contract and not the EEN 


time when the obligation is actually incurred. But there must account ; but 
| ` not if there is 
be a binding agreement, for, until this takes place, there is only no binding 

N : e As agreement. 
a kind of conditional proposal, neither binding nor intended to 


bind either of the parties. Thus, to borrow some illustrations from 


=the Roman law—suppose Priscus hires a bath from Julius from 


_ the next kalends, and agrees that his slave Eros should be security Leger 


` far the rent, but before the kalends, Priscus borrows money from 27 — 
Alaexvious and hypothecates Eros to him. In this case, Julius 
would have priority over Maevious, although there was nothing 
ee? due for rent at the time Maevious made his advance. 
_ The reason assigned for the preference is that the hypothec was 
attached to the contract of hire in such a manner that without WH 
— ue Julius it could not be Bet rid of. In other — — 
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words, there was a binding agreement between the parties from 
which the pledgor could not resile at his own will.’ Bat this case 
must be distinguished from the class of cases in which the agree- 
ment, although prior in date, did not create a binding obligation 
either to lend or to borrow. Thus, suppose Gallus agrees with 
Sempronius to lend him money by a certain day, the farm of 
Sempronius to stand as security, but before any money has been 
actually advanced by Gallus, suppose Sempronius borrows from 
Titius and hypothecates the same farm. If Gallus should after- 
wards advance money under the agreement to Sempronius, he 
would not be entitled to priority over Titius for the simple 


reason that there was no binding agreement to lend.’ 





The distinction between these two hypothetical cases is that, 
in one of them, an obligation is created in presenti, although 
it is to come into force at a future date ; while, in the other case, 
there is no duty imposed on the one party or on the other, either 
to lend or to borrow the promised money. 

Gaius, it is trae, says generally that he has a preferential claim 
in respect of security who was the first to advance his money and 
take a mortgage, even if an agreement had been before made with 
a third party, that if the debtor received money from such party, 
the property should be pledged to him, and, notwithstanding, that 
he did afterwards receive money from the latter. But it is clear 
from the context that these remarks are confined to cases in which 
the lender has not entered into a binding agreement tu advance — 
the money, for he says immediately afterwards: “ Let us see | = 
mF whether the same is to be said, if a mortgage has been created — a 
: upon entering into a conditional stipulation, and whilst it iS pend- 
; ing athird party has made an unconditional advance and taken 
es the same mortgage security, and thereupon the condition of- — 
a the earlier stipulation is fulfilled, so that the subsequent creditor ` E 




















have a preferential claim. I fear we must in this case — — 
contrary. $ — — 

And these principles have been genee adopted ins Cor au 
nental jurisprudence. eg 
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“The condition,” says Burge, “to which the debt secured by 
the mortgage is subject, may be that which is called casual, or it 
may depend on the will of a third person. In either case, upon 
the performance or the happening of the condition, the debt and 
the mortgage have the same effect as if they had never been 

<- subject to any condition. 

“The obligation becoming absolute and perfect has relation to 
the period when it was contracted, and when the mortgage was 
granted. 

* But if the condition were, as it is called, potestative, that is, 
if it were in the power of either the creditor or debtor to perform 
or not to perform it, no obligation, it has been considered, is 

contracted until the condition is performed : 

d “Thus, in a contract by which A hypothecated his estate to £ 

d if B advanced to him a certain sum, the advance by B isa 

/ condition potestative. If, before A had received any sam from 

~ JB, he contracted an obligation to C, who actually advanced the 
money to him, the latter taking a mortgage for that obligation, 
will be preferred to the conditional mortgage granted by A to 
B. It was in the power of B not to advance, and of A not to receire, 


the money.” ' 
. The question may also be illustrated by the law relating Another | Get 
f w 
to guarantees with which many of you are, no doubt, familiar. —— 
wo classes of 


For our present purpose, such contracts may be said naturally securities: 


to fall into two classes, one in which the consideration is Waert? 


= given once for all, and the other in which the consideration — — 
may be*supplied from time to time. Where, for instance, —— N 
= person, in consideration of the lessor granting a lease to a third pied from. 
e person, gives security for the performance of the covenants, the ege E 
—— the lease is granted, there is nothing more for he do 
essor to do, and the security must necessarily ran on through- | ; 


: mem of the lease. It would be impossible for the 
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ion of a person taking another into bis service a 


zem the — as mee as he should continuo in 
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such service. The security cannot be put an end to as long as the 
service continues ; for the consideration was the admission into 
service and the security must continue until the end of the service. ` 


oe These are instances of contracts in which the consideration is 
ke, 5 Ah AN 
eas. given once forall. I will now give you some instances of the second 


class. A mortgage o ven to secure the balance of a running account 
with a banker or the price of goods supplied b¥ a tradesman, where 
the consideration is supplied from time to time, may be terminated by 
the mortgagor ; at any rate if there is no binding obligation on the 
banker to make any advances or on the tradesman to supply any 





goods. The security would, no doubt, be available for all advances 
made or goods supplied on the faith of it, but it may be determined, 
at any time, by potice Ä I would ask you to bear these observations 
in mind as they may be useful in ascertaining the priority of a 
mortgage to secure future advances, a much controverted question. 
evierity where Interesting questions of priority may also arise when two 
— — or more deeds are executed on one and the same day. In sach 
determined by cases, the court will enquire which of them was executed first, 
eh, won notwithstanding a venerable maxim in English law, not yet ‘dead, | 











tet dents that the court does not take notice of such a vulgar thing as 
intention on mere fractions of a day. But if there is anything in the deeds 
oe themselves to show an intention, either that they shall take effect 
ties on each pari passu or that one shall take effect in priority to the other, 
pom the w» the court will presume that they were executed in such order as 
ouch ntention. to give effect to the manifest intention of the parties. 

But if two or more mortgages are executed at the same time, 
or more properly speaking, if the order of their execution cannot 
be ascertained, the mortgagees would take as joint tenants oF 
tenants in common. A case of this kind arose in England some 
There, the plaintiff having agreed with the mortgagor to 
advance him money on mortgage, his solicitor sent the mortgage- 
deed to the solicitor of the mortgagor, to obtain its execution. 
This gentleman, who was also the solicitor of another person, sent ` 
by his clerk the plaintiff's mortgage-deed, and also a mortgage 0t 
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` e same property from the mortgagor to his other client for 
execution by the mortgagor, who signed the plaintiffs deed before 
the other deed, and gave both at onee to the clerk, saying, “* That 
is my delivery.” It was clearly a knotty case, and the solution 
ofthe Vice-Chancellor was that the two mortgage-deeds took effect 
- atthe same instant and were payable pari passu, as the delivery 
was contemporaneous. In other words, the plaintiff and the other 
mortgagee were treated as tenants in common or joint tenants. 
It is true this jadgment of the Vice-Chancellor was reversed by the 
Court of Appeal on the ground of the gross negligence of the 
defendant in not calling for the title-deeds, but the Lords Justices 
did not dissent from the view that a contemporaneous delivery 
creates a tenancy in common.' 
| Again, if two or more mortgages have their origin im a 
] common contract, they will take effect by relation, the mortgagees 
4 being placed on an equal footing, neither having precedence over 
= the other, though the execution was not in fact simultaneous. 
Thus, where two tenants in common agreed to sell their property 
to a third person, and it was stipulated that the purchase-money 
should be secured in favour of each of the co-tenants by separate 
= mortgages, it was held that thongh the mortgage in favour of one 
; was executed before the mortgage to the other, as each mortgage 
had a common inception, both mortgagees were entitled to ‘stand 
upon an exact equality ; for the contract was the embryo life 
_ Of the mortgages subsequently executed.’ ? 
_ But though, simultaneous mortgages have generally no rank Exceptions te 
= Overeach other, the rule is subject to exceptions. Thus, for instance, — a: 
Siu purchaser of land at the instant of receiving his deed executes 
two re. one to the vendor to secure payment of the pur- 
4 ney, and the other to a third person, the mortgage to the 
SE vendor will take precedence, for the conveyance and the mortgage 
qs the purchase-money, though they may be separated by a 
$ brief Zeen? of time, are paii parts of one transaction.® 
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Ki is e 3 De (Ges v. Hawley, 2 Conn., 469; Ewer v. Hobbs, KÉ Fa 
. Am gegen ZEN 5 Mit., 1; cited in Freeman on Parti- — — 
tion, sec. 102. 

3 Jones, sec. 563. 
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Again, it is the settled rule in many states in — 
where a mortgage has been made to secure notes falling due at 
various times, and the notes are assigned to different holders, the — 
one, which matures first, should be paid in preference to the others 
out of the mortgaged premises ; the security as to the several 
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notes being treated as so many successive mortgages.! = 

I am not aware of any case in our reports precisely in point — 
and the question is, perhaps, not altogether free from difficulty. 
But however this may be, where a mortgagee assigns a part of the 
security, he s not permitted to come into competition with his 
assignee if the property is insufficient to pay the claims of both. 
In the absence of any intention on the face of the assignment 
that the assignee is to share pro rata, the security is applied 
in the first place for the payment of the part of the debt which 
has been transferred to the assignee.’ 

I will now call your attention to a very singular case, 
which shows that judges are sometimes invited to solve, in the 
words of Mr. Justice Chitty, solemn legal conundrums. The puzzle 
which, I may say in passing, was created by the legislature was this. 
Two companies had a clause each in its own Act providing that any ` 
charge obtained by it under the statute by which it was created 
should have priority over every other charge. It is, of course, = | 
impossible that two charges can rank each as prior to the 
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—— — 
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other, whatever Parliament may say. The apparent riddle was 
solved by the learned judge treating the case as one not — 
the Act, and therefore within the ordinary rule by which ee 
is settled by the order of date > KS 


* — — 


And this brings me to Frazer v. Jones,‘ a somewhat euric ous = 


—— 














=- 


case in which the maxim gui prior, ete., received a new appli — 
A certain person, being indebted to another, makes a — 
an equity of redemption of real estate to his creditor Des 
purpose of securing the debt, and by the indenture of mortga 
it is falsely recited, that the mortgaged estate was subje ec ot | Á 
an equitable charge for monies due to another pendii x 
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— the deposit of a deed. The mortgagor retained the deed in 
his own possession, and subsequently deposited it with the person 
— was falsely stated to be an equitable mortgagee as a security 

— or money lent by him to the mortgagor partly before and partly 

after the mortgage of the estate, of which the equitable mort- 

_gagee, it should be noted, had no notice. 

E It was contended on behalf of the equitable mortgagee that Faser v- 


Ti mrt. 





-a mortgagee cannot acquire a better security than that bargained 
_ for by him, and that by giving priority to the equitable mortgage, 
the other mortgagee would not be deprived of the value of 
any part of the security which he had contracted for, and 
each of the parties would get what he thought his security gave 
him. But this contention was overruled. The Vice-Chancellor 
in giving judgment said: “ I think that I am bound to consider. 
and perhaps more strictly in a case like this, what are the 
strict rights of the parties. My opinion is, that the plaintiffs 
are entitled to the priority which they claim. If John Jones 
= had taken the security which the mortgagor stated that he 
had and the mortgagor had afterwards paid off that charge, 
e the extinguishment of the charge would, beyond all dispute, 
have enured to the benefit of the plaintiffs. So also if Jobn 
Jones had had the charge, and the charge had been avoided as 
ae iliegal or on any other ground, either by the act of the 
_Mortgagor, or by the act of the plaintiff. For both these pro- 
positions there is clear authority.” And the principle of the 
S de ons is, that the mortgage, as between the mortgagor and ci 
— mortgagee, is a mortgage of the mortgagor’s entire in- SH 
= rest, saving only the rights of prior incumbrancers. If in | Ce 
Is case John Jones had not intervened, I cannot entertain — 
ey * ubt that the whole of the mortgagor’s interest was pledg- x 
ed to > the plaintiffs by the mortgage of the 8th of September E 
— Ze e conclusion is, that Sei executing that mortgage, ae 
lortgas zor had no interest, legal or equitable, in the mortgaged — — 
(ee s in prio ority to the plaintiffs, nothing, in fact, which, in  — ` — 
SEN ud transfer to John Jones. The priority must be ` Ce 
) mee es — the advances, and the case in- ‘the: > 
tifs favour is : ES nese f. John Jones (as 7 
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for on that 





supposition he cannot by possibility have 
been misled by the form of their security.” ! 

Debentures have been aptly described as floating securities, 
because, as I told you, though they may be declared to be a first 


security, 


charge, they would attach only to such assets of the company, as 
De = 
benture-holders, therefore, are not entitled to priority over subse- 
The reason 
for it is that the issue of debentures by a company is not intended 


may be forthcoming when the charge -becomes available. 





quent mortgages properly created by the company. 


to prevent, and cannot prevent the company from carrying on Its 
business in the usual way. If, therefore, a mortgage is afterwards 
made for the purposes of the business and in the ordinary course, 
“Tt 


would be a monstrous thing to hold that the floating security pre- 


it will not be subject to the claim of the debenture-holders. 


vented the making of specific charges or specific alienations of 
property, because it would destroy the very object for which the 
money was borrowed, namely, the carrying on of the business of 
the company. The fact is, the only way of making the thing work- 
able is to treat it as what is sometimes called a floating mortgage 
or charge attaching on the property of the company in preference 
its liabilities to creditors not se- 
cured by specific charge, at the moment the business is put an end 
to, either by the appointment of a receiver in an action instituted 
by the debenture-holders against the company, or at the commence- 
ment of the winding up where the company is wound up.” 





to its general liabilities, that is, 








I gave you in a previous lecture a short account of these mort- — 
gage debentures,’ and I mention them again because they —— Se 
give rise to troublesome questions of priority. I have not come — Se 
across any such questions in our reports, but the English law op 3 
the subject which is extremely modern, and therefore free from ` S 
disfiguring anomalies, may be stated very briefly. a 
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v. Silkstone E Co.,29 Ch. D., 715; d | 


4 (1846) E vy. Jones, 5 Hare, 475, 
481-82. 

2 Per Jessel, M. R., in(1879) Zn re Coto- 
nial Trusts, Ee, 15 Ch. D., 472; see also 
(1878) In re Florence, &c., Co., 10 Ch. D., 
530; (1879) In re Hamilton Windsor Iron 
Works, 12 Ch. D., 707 ; (1885) Wheatley 
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tinguish (1885) In re Horne and 2 

lard, 29 Ch. D., 736; , ng 

&c., Co. v. Manila Raiheay & get 

A. C., St. affirming i? Oe Sa 

In re Castell & eege ` 
* P, 143; see ECKE 
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As between debenture-holders themselves, the priority is, prima As between 
ent jis 








facie, determined by the date of the execution of the debentures ; ane ! prior- 
itis for the subsequent lenders who claim to rank pari passu with by es 
ntion of 


them that rank. In this connection, it may be useful to noti hacer aaa 


prior lenders to point ont some special provision which give lee 


that where there is an issue of second debentures subject to the Second series 
of debentures 

debentures which have already been issued, the holders of the rank after first 
š Š sries although 

second debentures will take subject to those of the first series, —— actually 


although they may not have been actu: ally issued till after the —— 


creation of the second series; “debentures already issued ” — 
meaning the series and not merely the particular debentures 
already issued. But debentures which have been paid off and 
afterwards reissued will not be entitled to priority.’ 

A special form has been invented in England to meet the 
difficulties inseparable from a floating security ; and it is now 
generally provided that though the charge will not prevent the 
company from carrying on its business in the ordinary course, 
it shall not be at liberty to create any mortgage or charge in 
priority to the debentures issued by it. This is the form now in 
common use, but it has been recently held that it does not prevent E 
the company from employing a solicitor, who can claim by virtue -T 
of his retainer a right of lien upon documents in his possession, 
which would override the charge of the debenture-holder on the 
assets for the time being of the company.* 

I now come to the vexed question of the priority of a mort- Priority of 
gage to secure fature advances which is now regulated by the secure futare 
provisions of section 79 of the Transfer of Property Act, an —— 


enactment which seems to make no distinction between a case in se sre Wës 
SSES the mortgagee is bound by the terms of tke instrument to — E 


p ia the advance and one in which it is quite optional with him bere mort am 
4 o The section provides :— 

> u a mortgage made to secure future advances, the perform- so. 

Le an engagement or the balance of a running acconnt, 






























—— $ Brunton v. Electrical, dc., —— 

eee ee (1883), 8 tion (1892), 1 Ch. Dz, 434. | 

oo * Brunton v. Electrical, dc., Cor- 

— SR Lister de Sona (58), w. poration (1902), 1 Ch. D:, 434: ect 
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expresses the maximum to be secured thereby, a subsequent 
mortgage of the same property shall, if made with notice 
of the prior mortgage, be postponed to the prior mortgage in 
respect of all advances or debits not exceeding the maximam, 
though made or allowed with notice of the subseqnent mortgage.” 

Now, [ must remind von that the terms of a mortgage may be, 
and are very frequently, such as not to bind the mortgagee to make 
any advances, in which case, as no present debt is created, 
advances made by him should, on principle, rank for priority only 
from the time when they are made ; for an owner does not by 
making a mortgage of the property cease to be the owner, except 
to the extent necessary to give effect to the security created by him. 


Se from 
the first mortgagee and borrow money on easier Bros, at any 
moment from any body else ready to lend it, on the security of 
what remains to him, subject to the priority of the first mortgagee 
only for advances already made by him. But the mortgagor wonld 
obviously be unable to do so, if a mortgagee who is not under any 


The mortgagor may, therefore, cease to take further 





obligation to make further advances, and who may never make 
them, could claim priority in the event of his making such. 
advances at some future date. 

A rule, therefore, which would leave the mortgagee free to 
make farther advances and the mortgagor free to takeethem from 
the first mortgagee, would be not only intelligible but perfectly 
unexeeptionable. But to hold the mortgagor hound, and leave the 
mortgagee free to make any advance or not is such questionable 


justice, that out of deference to the legislature we might have read 


codes, it must be admit od are rather trying to the le 


section 79 of tle Transfer of Property Act as confined only to cases 
in which the mortgagee has entered into a binding contract to 
make further advances. But it is impossible to do so; for on such 
a construction, the prior mortgagee, though bound by his covenant, 
would be postponed to a subsequent mortgagee who makes ad": 
without. notice, which would be obviously unjust. Lord Halsbury 

tells us that all devout lawyers are bound to proceed u ake Eg 
the assumption thatthe legislature is an ideal person that eve E? a 
not make mistakes! But some of the provisions in the ze 
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| Transfer of Property Act are apparently R Rule E 
= —— on the judgment of Lord Cranworth, who, in dissenting fer of Pro- 
from the majority in Hopkinson v: Rollt,' said: zz The question, Leer 
therefore, to be considered is, what is the general rule or law — e 
of the Court as to the priority of two ineumbrancers standing eent? 
— in the position of these parties; ¿id est, of a first mortgagee holding 
a mortgage to secure a present debt, and future advances not e 
= exceeding a fixed amount, and a second mortgagee, there being 
at the time of the execution of the second mortgage notice to both 
mortgagees of both securities. 
“I certainly had understood that, in such a case, excluding 
all special circumstances, the first mortgagee would be secure 
for any subsequent advances covered by his security, even though 
-he had — of the second mortgage. This is so laid down on 
authority, has, I believe, been often acted on, and seems to me 
perfectly just and reasonable. 
Te. Mortgages are but contracts ; and when once the rights x 
of parties under them are defined and understood, it is impossible | | 
i to say that any rule regulating their priority is unjust. If the 
` ` be is once laid down and understood, that a person advancing 
Money on a second mortgage, with notice of a prior mortgage 
= covering future as well as present debts, will be postponed to the 
= first mortgagee, to the whole extent covered or capable of being ` ee 
= covered by the prior security, he has nothing to complain of. , 
He is aware when he advances his money, of the imperfect nature | eee 
of the security, and acts at his peril. The only question, therefore, — Te, 
is, whether this has been the law laid down and acted on in the Court ` 
— Be, where alone questions on this head can be raised.” 
— — Lord Cranworth may be right in saying that when the Ge 
= SS rights of parties under contracts are defined and understood, it is worth's jadg- — 
-m pos: ible to say that any rule regulating their priority is unjust. ` 
H A H. in one sense, as Hobbes said long ago, no law is unjust. 
CZ, ie * “oF Sahar speaks of the second mortgagee advancing 
` Wem re : am he seems to — * that the — has ` 










e 
— 































466 LAW OF MORTGAGR. 





regarded as unjust, if it did not interfere with the rights 
prior mortgagee. 

I will limit myself only to one other remark. The dissentient 
yadgment of Lord Cranworth is based on the law which is supposed to 
have been laid down and often acted upon by the Court of Chancery, 
and which his Lordship thought should not be lightly overturned. 
But I am not aware that any such rule had ever been laid down ` ` 
or acted upon by our courts before the Transfer of Property Act. —— 

Role in Eng- In England, the law is now settled by the judgment of the — 
—— House of Lords in //opkinson v. alt) which lays down that the 
first mortgagee should be postponed in respect of any advances ` 





e ` 


zm 


Prior mort- made by him, after notice of a subsequent incumbrance, The — 
în re principle which underlies their Lordships’ judgment is that it = 
vances made is quite optional with the prior mortgagee to make or refuse | —— 
after notice of 
subsequent in- tO make any further advance, and he should not be permitted by = 
— — any voluntary addition to the amount of his ‘advance to affect the — 
rights of the puisne incumbrancer who acquires his security on — 
the property as it exists. The first mortgagee is secure as to all 
past loans and is not under any obligation to make any further 
advances. All he has todo is to hold his hand, when asked for a 
further loan. 
a. In one case, in which the bargain was that a company — a 
override 1 rights have a first and permanent lien upon every share for all debts due __ z 
Pledges of | from the holder of the share, it was contended that as between the 
notice. company and a shareholder, the lien would continue to exist as 
long as he remained a shareholder. But it was held that these = 
words did not prevent a shareholder from obtaining a ft e ` 
advance from a second pledgee who would be entitled to priority p= 
in respect of advances made by the company, after notice of L 
— security.* 
E But the lien of a company on the shares of a member — ef 
money which may become due from him by virtue of his ¢ cont SS 
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7 (1861) 9 H. L. C., 514. Cf. (1869) tion of the — 
Dann v. City, &e., Brewery Co., 8 Eq., tinuing guarantee, see — 
155; (1871) Menzies v. Lightfoot, 11. v. Eve, L. R., 13 Eq., p 
Eq., 459, in which the rule wasnot 9 (1886) The Bradford Banking WA i 
allowed to be over-ridden by an alleged Briggs, 12 App. DN SH — 

trade custom, t the facts were EE ury, & * 
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of membership, will, it seems, be entitled to priority over a charge 
created by the shareholder, on the same principle on which an 
assignee of a share in a partnership takes only what the partner is 
entitled to, when he is paid out But no such priority can be 
claimed in respect, of transactions which the company need not 
engage in, unless it chooses.” 

To proceed. Ir follows, ù multo fortior, 
Lord Blackbarn, that a purchaser of the equity of 
will not be bound by any subsequent advances made after his 

: ` mortgagor 
purchase. And according to a Bombay case, not decided under subsequent to 
the Transfer of Property Act, he is not even obliged to give any punpa 
notice af the assignment.* But he may be precluded by his conduct But he may be 
from disputing the right of the mortgagee to treat subsequent his adioa 


to use the words of Purchaser of 
: equity of 
redemption reitemption 
not bound by 
advances to 


wrecluded by 
from disputing 


mortgagee’s 


advances made "to the mortgagor as included in his security. 
right. 


Thus, if he stands by and allows the mortgagee to make further 
advances to the mortgagor under the impression that he is still 
the owner of the equity of redemption, he cannot redeem except 
on payment of the whole amount due to the mortgagee.” 

I trast I have said enough to show that the decision in Hopkinson e, 
Hopkinson v. Rolt does not rest upon any rule or praciice of — 
English conveyancing, but upon natural justice, and is as applicable 
to the law of Scotland as it is to the law of England.’ It has also 
beer accepted as good law both in Ireland and America.’ But 
the framers of the Transfer of Property Act seem to have been 
under the impression that it is not adapted to a Code meant for” 
the tropics and, in this country, the position of the mortgagor 

reminds one of Sterne’s starling. He can’t get out. For, even 

assaming that registration of the prior security would not, of 
= itself, operate as notice, the mortgagor can contract a fresh loan 
— 2 the secarity of his property only by concealing the prior 
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"Länder on Partnerships, 5th Ed., burn in London, &c., Co. v. Ratcliffe, 

— bäi ` supra ; also Sugden, 14th Ed., p. 196. b 
= __ Lindley on Companies, 20h Ed.,459; ` $ (1887) Govind Rao v. Ravji, supra, = 
Stinguish Bank of Africa v. Salisbury, the decision thus happened to be right. E 
— "Seo. (1892), A. C., 281. e (1836) Union, d&c., Scotland v. — 
ae (1831) London and County Banking National, &e¢.,Scotland,12 App. Cas., 53. — & 
— 7 atelige. 6 App. Cas., 722. 1 In re Keogh’s Estate (189), 1 Ir. R Ee: 
Se ONR Rao v. Ravji, 12 Bom., R., 21; (1 ve Macnamarags ` E 






pi D 
4 
* Te t 4 KL A 
a É Wi Weg" a Ca? 
dë? * 
H LNW? 
é 9 


‘speech of Lord Black- 


` Estate, 13 1x Be Ir., 153; Jones, sec. 36, a 
H € | C E aj h ; aa 





e Í E CR 
e 





H bag 
Aen CB = SOF S ` Bt 
* Wi & D H k 

A P > S t > = ¢ 

x e £0} : S : T d D 

. J A d l 
X E ` e KH Wo 

SÉ } 


LENT OF 
CENTRAL LIBRARY 


468 LAW OF MORTGAGE. 


incumbrance. He would probably find it equally dificult to sell his 
equity of redemption, as it is by no means an untenable conclusion 
that the mortgagee may go on making advances to the mortgagor, 
though he knows that the property no longer belongs to him. 

But if you once introduce the element of obligation to make 
further advances, the reasoning in Mopkinson v. Rolt ceases to be 
applicable. 

A junior incumbrancer can only take subject to the terms 
of the elder security, and, if the mortgagee cannot refuse to 






make the advances, it may be said, not unreasonably, that the 
charge of the mortgagee for whatever he is bound to advance 
attaches to the property from the date of the execution of the 
-mortgage.! And this seems to have been the opinion of Lord 
Blackburn, who, speaking of Hopkinson v. Rolt, says: " It seems 
to me to depend entirely on what I cannot but think a principle of 
justice, that a mortgagee who is entitled, but not bound, to give 
on the security of property belonging to the debtor, cannot give 
that credit after he has notice that the property has heen so far 
parted with by the debtor.’ 

But it is said, in a recent English case,' that a mortgagee can- 
not under any circumstances acquire a charge on property, which, 
he knows when he makes his further advance, is no longer- 
mortgagor’s to charge, and Lord Justice Chitty remarks that 

no charge it is a plain and simple principle based on natural justice and fair 
further ad- dealing,” that no charge can arise for a further advance until it 1$ 
advance actu- actually made. Bat is this principle quite so plain when there is — 
a covenant to make farther advances? It may be trae, as the 
Lord Justice points ont, that an agreement to make a loan eannot 
be specifically enforced. It may be also true that the mortgagee 
would be relieved from the obligation to make further advances 
- if the mortgagor is unable to give the stipulated security 







































— is, nevertheless, permissible to doubt whether this can really 

e EEN * imn solving the question of priority. I may also venture to pome 

> SC out that the natural justice, of which Chitty, L. J., speaks, di — — a 
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* Jones, sec. 370. ford in (1861) Hopkinson v. Rolt, — — 
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find favour with Mr. Justice Kekewich, who thought that there was 
no substantial difference between a present advance and a binding 
covenant to make certain advances at a future time.’ It may 
also be added that this plain and simple principle has not been 
accepted either in America or on the Continent, nor does it seem 


to have found a place in the Roman Jane 


It may be noticed that the Transfer of Property Act Where maxi- 
d mum to be 


contains no express provision with regard to the priority of mort- secured not 
fixed, case does 


gages in which the amount of future advances is not stated or 1M not fall under 
sec. 79 of the 


any way limited. A mortgage, therefore, given to secure a general Act, 
balance of a floating account in which no maximum amount is fixed, probabl bes 


would fall not under the provisions of section 79, but under the priority — 
general rule ; and priority, it seems, will be regulated by the date — 

J nee. 
of each advance, irrespective of notice. 


The reticence of the legislature, however, is likely to raise Such mortgage 
e valid although 


doubts in the minds of business men, as such transactions are not n mentioned 
‘ in the Act. 


very common, for a mortgage may undoubtedly be made to secure 
fulare advances, the amount of which need not be stated or in 
any way limited ; such a mortgage being as valid as a mortgage ; 
to secure advances up to a definite amount.® 
A mortgage for future advances may also be made a continual — e 
secarity for monies advanced at any time, so that when advances SC? Lem A 

have been made tothe amount specified in the mortgage, the ES 
= — will continue to be a security for fresh advances within SEET pre- 

the limits named in the mortgage-deed, after such advances have to amount 

d specified. 
teen wholly or partly repaid.* Bat whether these mortgages But whether 
i is comes 

‘Would come under section 79 seems to be open to doubt. ander see.. 79 
: ou - 


- Before quitting the provisions of this section of the Transfer of E 
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Property Act, I would observe that it is a serious question whether, 
SL ` the case of a` mortgage of moveable property, our courts should - 
follow the law which governs the priority of securities on land ; = 
and w to say the least, leaves room and verge enough for 

ble difference of opinion.’ It may also be a question et 
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whether. in a register country like Burma or the — 
prior mortgagee ought not to be postponed, even in the absence 
of any notice, in respect of advances, made after the execution of —_ 
a second mortgage on the same property in favour of another 
person. The Bombay judgment to which I have already drawn 
your attention,’ shows that in the case of an absolute assignment, 
notice is immaterial, and a rule, by which the right to priority ` 
is controlled in the case of a mortgage but not in the case 
of a sale, by the existence or absence of notice on the part of 
the first mortgagee, must not be accepted without a very careful 
examination of the principle on which it rests. A learned Americam 





judge remarks that the first mortgagee may always search the regis- KS 
ter before making a fresh advance, and he would not be put to — 
more inconvenience than that to which all persons lending money 
on the security of land are compelled to submit. 2 Indeed, the — 
inconvenience would be rather less; because when the mortgagee 
makes any fresh advance, he would only have to search the register 
since the last advance was made by him. If, however, there is any 
real hardship, it can be easily avoided by a binding contract to 
make the advances, and the mortgagee can hardly complain, if the 
court declines to give him the benefit of a contract which he was 
unwilling to make and did not make, until after the rights of other 
parties had intervened. Courts, it is said, can give effect only tò 
the contract the parties have made and from the time they took ` — 
effect. But, J am bound to add that, the weight of authority im SE? 
America is not in favour of this view, a prior mortgagee not being — 
bound to search the register for subsequent incumbrances 
The —— has conducted us to a Ge which 1 is say = 
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Bag to make a fow observations. aia the right of tacking Was, ` 
as Ltold you, recognised to a certain extent in — * A 
which would not suffer the pledgor to redeem the pledge ¥ 
paying to the pledgee, not only the debt for which the sec em o 
was given, but also any other claim for money in writing W == 
SS be possessed by the creditor. But this — — 


+ (1887) Govind v. Ranji, 12 Bom. 33. Co., 13 Mich., 380. 
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any case, be exercised to the prejudice of a third person. 
This qualitied right, however, is not what English lawyers under- 
stand by “tacking.” Building upon the maxim “ where the 
equities are equal, the law shall prevail, " the English Court of 
Chancery has introduced a highly artificial rule, by which a 

-~ mortgagee may, sometimes, entitle himself to priority over an 
incumbrance earlier in point of date. The rule of which I speak Rule stated: 


mortgagee 


may be thus stated : A mortgagee without notice, purchasing the without notice 
a uyi in 


first incumbrance, shall thereby protect his estate against an incumbrance 
d gains priority 


intermediate incumbrance, although he purchased in the incum- over inter- 
brance, after receiving notice of the subsequent incumbrance. — — 
You will observe that the first mortgagee has what is called the 
legal estate, and, as the mortgagee buying in the first incum- 
brance advanced his money without notice of the intermediate 
incumbrance, he has, it is said, at least as strong an equity as the 
intermediate incumbrancer. Equity will not, therefore, disarm him 
of the advantage which he has secured for himself, and thus the 
“equities being equal, the law shall prevail.” ~ 
The origin of the doctrine is thus explained by Lord Hérd- Origin of 
wicke: “ As to the equity of this Court,” observes his Lordship, 
“that a third incumbrancer, having taken his security or mortgage 
without notice of the second incumbrance, and then being puisne, 
taking in the first incambrance, shall squeeze out and have satis- 
faction before the second, the equity is certainly established in 
general, and was so in Marsh v. Lee,’ by a very solemn determina- 
tion by Lord Hale, who gave it the term of the ‘creditiors’ tabula 
in nafraugio, that is, the leading case. Perhaps it might be going 
| a good way at first but it has been followed ever since, and I 
* believe was rightly settled only on this foundation by the particular 
= Constitation of the law of this country. It could not happen 
: in any other country but this ; because the jurisdiction of law, 
= and equity is administered here in different Courts, and creates 
5 different kind of rights in estates ; and, therefore, as Courts 
of Equity break in upon the common law, where necessity and 
= conscience require it, still they allow superior force and 
S — to a Se title to estates ; and therefore, where there 
















* » (1670) 2 Ventr., 337. 
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on one side, this Court never 


thought fit that, by reason of a prior equity against a men 


who had a legal title, 


that man should be hart ; 


and this, by 


reason of that force, this Court necessarily and rightly allows 


to the common 
happened in any other country, 


for, if the law and equity are administered by the samé 


question - 


law and to 





legal titles. But if this had 
it could never have made a 


jurisdiction, the rule qua pr ior est fem pore potier est jure, must hold.”™ 


— 
in 


India. 


he ll 


 — eg 
stated, 








e 


But though you can account for the origin of the doctrine, 
and Sir Frederick Pollock rightly 
observes that the moral derivable from the cases on the subject 
is—* Get the legal estate honestly if you can, but — get as. 

We have seen in the course of these lectures that a good deal 


it is impossible to defend it; 

















of our law of mortgage is based on the practice of the English 


Court of Chancery. 
line at tacking.* 


of consolidation which owed it 


another maxim che who seeks 
a fhaxim of which Lord Justice 


understand or apply.‘ 


s origin in the English law to ` 


76 ae 


equity must do equity ; 





o 
Our judges have, however, always drawn the = 
šut they felt no scruple in admitting the doctrine 


Knight Bruce says, that it is less `. 
wide in meaning than in expression and not always easy to 


The real truth is, many of these maxims 


are mere survivals, dead forms remaining long after their true 


fanctions have vanished. But 


that, in law, a mere phrase or rather a jingle of words is very 





you have, perhaps, yet to learn 


frequently passed off for an explanation. 
The consolidation of securities may be roughly said to 
consist in the right to make one estate liable for a debt secured on 


another, and should be distinguished from tacking, which consists 
in the right to throw several debts, one or more of which wi 
secured on puisne mortgages, on the same estate. 





3 (1754) Wortley v. Birkhead, 2 Ves., 
S., 571. Cf. (1858) Hosking v. Smith, 
13 App. Cas., 582. The principle of 
tacking was abolished by 37 and 38 
Vict., c. 78, sec. 7, but restored by 38 
« 39 Vict., C. 87, sec. 129. 

Et Q R.1006. - 
* (1869) Oodoy Chand v. Bhojohurry, 2 


on ; B. L R (App.), 45; 11 W, R., 310 ; (1883) 


—— 


— v. Pandurang, 7 Bom., 38 

* (1865) Oodoy Chand v. Bhajoh 
11 W. R., 310; (1869) Vithal v 
6 Bom. H. C., A. C., 90: but so 
Tajjo Ribi v. Bhagwan Pros 16 Al 3 
295. 
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it used to be thought, was an equitable right; hence tne mòrt- 
gagor might not redeem without, on his part, doing equity to 
the mortgagee. If, therefore, the owner of two or more different 
estates mortgaged them successively for distinct debts to the 
same person, the mortgagee had a right to insist that one security 
should not be redeemed alone, leaving him exposed tō the risk 
of deficiency as to the others. 
And this right, of which I am speaking, could be enforced Right 


` i abolished 
not only against the mortgagor or his heir or devisee, but also in India, as 
well as in 


against a purchaser without notice of any other mortgage." But England. 
Parliament intervened, and not a moment too soon, to put a stop 
to the flagrant injustice which was too often inflicted under the 
name of equity, and now, in this country, as well as in England, 
a mortgagee in the absence of a contract to the contrary cannot 
consolidate his securities.* 

And this brings me to the right of the mortgagee to insist Right of 
that the mortgagor himself, or a volunteer claiming under him, n * * 


redemption 


shall not be permitted to redeem till he also pays other debts Sg on 
ment 


due from him to the mortgagee, where there is an agreement to rer debts 
dne to him 


that effect between the parties. Now, the general rule is that from mort- 
debts, which are not actually secured by a mortgage, may not ggir 
be added to the security, though in pledges of moveables, the **= es 
legislature has recognised a qualified right to add subsequent 

advances. But there is no authority for extending this rule to <r — 
a mortgage of land, though an exception is admitted in favour of England, 

an equitable mortgage which may be treated as anomalous. 

“There never was a case,” says Lord Eldon, “where a man 

having taken a mortgage by legal conveyance was afterwards 
"permitted to hold that estate as further charged not by legal 


=: — but ES inference from the ëm of the deed.” 









® Sec. 17 of the Conveyancing Act 
D v Fletcher, 14 Ch. of 1881 (44 & 45 Vict., c. 41), and sec. 61 
i; (1879) Cracknall v. Janson, of the Transfer of Property Act, 
SA (1882) Harter v. Colman, 1882; (1869) Vithal v. Daud, 6 Bom. H. — 
C., A. C., 90, is no longer law; (1893) er. 

Tajjo v. Bhagavan, 16 AIL, 295; cf. | GK 

(1890) Griffith v. Pound, 45 Ch. D., 553. 
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[t has, however, been held in some cases in this country thatif 
there is an agreement that the equity of redemption shall be post- 
poned till a subsequent unsecured debt is paid by the mortgagor, 
such debt may be added to the mortgage-debt, so as to prevent re- 
demption merely on payment of the mortgage-money.' And this 
right, it seems, may be exercised even against a purchaser for value 
of the mortgaged property in Allahabad.? But the authorities cited 
in the judgment of Duthoit. J., from the Roman and French law, 
only allow consolidation as against the mortgagor. It is true 
a different rule, where there were two or more mortgages on distinct 
properties, was acted upon for a long time, by the English Court 
rule itself, together with the various 
out of it, and against which successive 
struggling in vain, has been now swept 


of Chancery; but the 
refinements which grew 
equity judges had been 
away by the legislature. 

But, to avoid circuity of actions, unsecured debts may still 
be tacked against the heir or devisee of the mortgagor, but the 
mortgagee carnot claim any preference over other creditors, when 
the assets are insufficient.’ The reason is obvious and may be 
stated in a few words. Where the estate is solvent and there 1$ 
a surplus in the hands of the mortgagee after discharge of the mort- 
gage-debt, he may rightly be allowed to retain it in satisfaction 





Where assets 





cannot appro- 
priate balance 


of any other debt which may be due to him, instead of being 


driven to bring a separate ac 








— — — — —— — — — 


1853, 726; Hanuman v. Sheo Narayan, 
N. W. P., S. D., 1860, 122; Zuchmee v. 
Jugraj, N.-W. P., S. D., of 1864, 678; 
Boenyad v. Hursuhaee, S. D., N.-W. 
P., 1852, 607-10; Seugur v. Rugsel, S. 
D., N.-W.P., 1853, 112-19; Wuzeer v. 
Jugmohun, N.-W. P., S. D., vol. 9, p. 
465; Hurlal v. Balgobind, S. D., 1858, 
p- 1460; Bhugiran v. Mooftee, N.-W. 
P., S. D., 1855, p. 8; Kurreem v. 
Tulfee, N.-W. P. 8S. D., 1862, 
vol. 2, p. 198. Sce also the cases 
cited in p. 272, ante; distinguish 
(1885) Shailaha v. Balapa, 7 Bom., 446. 

s (1881) Allu Khan e, Roshan,4 All., 
85 ; but see Chubnath v. Sah Koondun, 
N.-W. P., S. D. of 1860, 408. See also 


tion. But this cannot obviously 
snes te tS Le, eee ei 
1 Khyratee v. Chenoo, S. D., N.-W. P., 


— — 






(1697) Anon, 3 Salk., 84; and see (1749) ` 
Anon, 2 Ves. Sen., 663; (1723) Sharpnell — 
v. Blake, 2 Eq., Ca. Abr., 603 ; cf. (1665) ` | 

Baily v. Robson, Prech., Ch. $9; 0713) 
Coleman v. Winch, 1 P. Wms.,779; (1747) — 





e (1855) Rolfe v. Chester, 20 Beate 
610: (1856) Thomas v. Thomas, 22 but ees 
341: distinguish (1855) Jrby V- Irby, = — 
Beav., 217; cf. (1882) Raghov. 28 
7 Bom., 101; distinguish (1883) 
yan v. Pandurang, 7 Bom., 526 ; 300a" 
(1887) Yashvant v. Vithoba, 12 Bom 
231. The question is fully discus" 
Robbins, pp. 1151—53% 













Ben, 637; (1872) In re Haselfoot v. The Bank of Madras, 19 Mad., e 





PRIORITY OF MORTGAGES. 475 


be permitted where the estate is insolvent, for then the mort- 
ragee cannot appropriate the balance, without injury to the other 
ereditors.! 

[t is sometimes said that if A creates a mortgage in favour of 
B, and the mortgage being realized, B has a balance in his hands, 
nataral justice points out that he should be allowed to retain the 
surplus and apply it in payment of a general debt due to him. 
But there really is no equity in allowing one creditor, simply 
because he happens to have a mortgage, to retain the balance 
in favour of himself to the prejudice of the other creditors. 
To allow it, would be to make a property, which has been pledged 
for the repayment of one debt, liable to two debts.* 

It is hardly necessary to repeat that where there is a right 
of general lien, the security will cover not merely specific sums 
but the balance of the general account between the parties. But 
there may exist an express contract or circumstances showing an 
implied contract inconsistent with the fen. 

It is now time to deal with the exceptions to the rule that prior- Exceptions to 


rule that 


ity is determined by order of time, which have been created either priority déter- 
F mined by 


by statute or are due to the rale of Hindu law which requires order of time. 
delivery of possession in the case of a security on land. There are 

also some exceptions recognised in our system founded upon those 

general principles of justice and equity which, in the absence 

of any express enactment, our judges are bound to admipis- 

ter, and which have been mostly borrowed from the English 

law. 


The first exception is that contained in section 50 of the Registration 
Act, sec. 50, 


Registration Act, which, under certain circumstances, allows a allows priority 
registered mortgage priority over an earlier unregistered security. — 
The section says: “Every document of this kind mentioned in arier unreg- 
clauses (1) and (2) of section 18, shall, if duly registered, take gege: 

effect as regards the property comprised therein, against every 


unregistered document relating to the same property, and not being 
Ee, 


(Sei Talbot v. Frere, 9 Ch. D., 568; National Bank, 14 Eq., 507, are no 
_ ef. (1887) In re Gregson, 36 Ch. D., longer law. 

Een, dE ® (1879) London, d&c., Australia v. 
— $ (1858) Spalding v. Thompson, 26 Whita, 4 App. Cas., 413; (1895) Kunhan 
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— 
a decree or order, whether such unregistered document be of E 
the same nature as the registered document or not.” A similar 
enactment was contained in the earlier Acts. But you will 
observe one rather remarkable omission in them. They allowed 
preference to a registered instrument over an unregistered writing 
only where both belonged to that group of instraments, the ` 
registration of which was optional. If, therefore, the puisne 
incumbrance was one which the parties were bound to register, 
it would not have been entitled to priority over an earlier unregi> 
tered security.' This defect has, however, now been remedied ;* 
and a distinction has also been made in favour of parol mortgage 


accompanied by possession. 








After some fluctuation of opinion, all the courts seem to be 
now agreed that a person cannot claim priority by reason of the 
registration of his deed, if he takes with notice of an unregistered 
transfer. It-is true the Registration Act is silent on the question 
of notice. but it has been said that the courts are not bound to inter- 
pret the Act so as to defeat a prior title. Lt is, however, doubtful 
whether the doctrine of notice which is calculated to encourage 
perjary and to render titles to land in many cases insecure, would 
have been grafted on the provisions of the Indian Act, if it had 
not been for the decisions of the English courts on @ similar 
enactment. I may, however, be permitted to point out that 
the construction put by Lord Hardwicke on the English Act has 
been questioned by several eminent judges as trenching upon the 7 
policy of the registration laws, and it would certainly require strong 
argument to show that the Indian legislature deliberately intended — 
to introduce into this country a doctrine which would have the effect — 
of frittering away the provisions of a most beneficent enactment. — 


The omission from the more recent Acts of the clause in DE: < 


lour to tbe - ` 









— 













+ (1870) Hamed v. Bindaban,2.N.-W. bhai e, Girdhar, 20 Bom., WB 
P., 37; (1875) Ryesutulla v. Durga, 24 W. 3 (1896) Diwan Singh v. Ja pe 
E., 121, 15 B. L. R., 294; (1879) Bhola (1892) Krishnamma 
v. Baldeo, 2 All., 198; (1878) Oghra v. (1885) . 
® Act ITI of 1877, sec. 50; (1894) Jetha- 
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— suggestion that the old doctrine embodied in the earliest Regulation 
on the subject was intended to be revived. But it would not 
be safe to build any argument on such an omission. 
It would carry me much beyond the limits which I have Observations 


bs on the con- 
proposed to myself in the present lecture to enter upon a full dis- struction of 


cussion of the question. I may, however, point out that a compari- gek 

son of the successive Registration Acts down to the 19th of 1843, 
oe shows that it was necessary in the last statute to provide expressly 

that notice was immaterial in order to guard against the application 

of the English doctrine which had been embodied in the original 

Regulation. Besides, it may fairly be asked why has not the legis- 
SW lature in the later Acts expressly declared its intention to confine 
~. the protection afforded by registration only to subsequent alienees 
_ taking withont notice of a prior alienation. Sach an enactment 
was contained in the original Regulation, and, if the doctrine 
- was intended to be revived after havi ing been advisedly repealed 
* subsequent legislation, the provision would probably have been 
a in the more recent statutes. 

Going back to the English law for a moment, it seems to me ae 
that — is a slight touch of sarcasm in the — of Lord in moe = 

Cairns in the well-known case of Agra Bank v. Barry.‘ In the 

course of his speech, the noble and learned lord said :—*“ Any 
 _ person reading over that Act of Parliament would, perhaps, in 
` Oe first instance conclude, as has often been said, that it was an 
Act absolutely decisive of priority under all circumstances, 
_ and enacting that. under every circumstance that could be sup- 
posed, the deed first registered was to take precedence of a deed 
Ch which, although it might be executed before, was not registered 
oF afterwards. But by decisions which have now, as it seems to | ai 
KE E well established the law, and which it would not be, I think, — 
expedient in any way now to call in question, it has been settled 
Ce t o at, notwithstanding the apparent stringency of the words contain- 
edin A deg his s Act of Parliament, still if a person in Ireland registers: 
d if at the time Ka —— the deed either ho —— 
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registered, the registration which he ZEN effects will not giv 











him priority over that earlier deed.” a 
— Again, in Greares v. Toñieldè Baron Bramwell observed :—*I 
— * doubt very much whether the principle of Courts of Equity oucht 
to be extended to cases where registration is provided for by 
Statute. Ido not know whether I have grasped the doctrines of 
equity correctly in this matter, but if 1 have, they seem to me ` 
to be like a good many other doctrines of Courts of Equity, the ` — 
result of a disregard of general prineiples and general rales in the 


endeavour to do justice more or less fanciful in certain particular 


sg 





be 


eases. S 
Registration t avy ) > "P at STE A i der the 
abeolute test It may not be here out ot place to mention that, un 


f ity by Intec retreats va $ » F ich SE ok 7 I 
ee, by latest Registration Acts in the English Statute Book, registration 
nd. 


is made the absolute test of priority except in cases of actual 
fraud, and the old equitable rule which has been adopted by the 
Indian Courts, as based upon the most unimpeachable equity, 
been expressly abolished.* 


— In conclusion, | may add that it is not quite clear upon the 


anae. prani authorities whether the notice in order to postpone a registered 
> settled 
ae security must not be actual. However this may be, it is 


whether actoa that mere negligence will not postpone a registered deed ; — 
“ary ih peut: principle of constructive notice has either no application or at 


: only a very limited application in countries where registers exist.’ | 


— not To proceed. It seems that an equitable mortgage is not an oral — 

oral agreement agreement within the meaning of the Indian Registration Act. In 

under Indian : 

oe tr re — S Coggan v. Pogose,’ Pigot, J., observed: —“An oral agreement under — << 
` Rig un ONE 


— 

























See also the observation of the tered mortgages notwithstanding a09 
d Privy Council in (1875) Courtaux v. express, implied or one notices; ` 
* Hewetson, L. PR. 6 P. C., Black v. Williams (1895), 1 Ch., 408. =: = 
— | * (1880) 14 Ch. D., 57. E? $ (1876) Lee v. Clutton, 46 L. J., Chs 
hae * In America, e ZZ 4S; (1866) Chadwick v. Turner, Te — 










the English rule not being-recognis- 1 Ch., 310; but see (1865) Wormald 
ed in some of the States on the Maitland, 35 L. J., Ch., 09; cf. (19 
ground that it gives occasion to more Rolland v. Hart, L. R., — 
frauds than it prevents, Jones, secs. 40L. J., Ch., 701; (1878) 
572-573. ` Riches, 9 Ch. D., 189; 
*47 and 48 Vict, c. 54; 48 and 49 SU. 
` Viet, e, 26. See also Battison v. Hobson, ê (1874) See Agra Bank v ok — 
—2 cf. sec. B of the Mer. R. 7 H. L., 135, 148—50; H e 
chant Shipping Act, 1894 (57 & 58 Vict., * 
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this section must be understood to mean, so far as the present question 
is concerned, an agreement merely oral. Nowa mortgage by deposit 
of titl-deeds may well be created without any expression of agree- 
‘ment in words at all ;* the essence of the transaction is the deposit 
= of the deeds, on which the mortgage becomes complete. No doubt, 
as one consequence of it, the mortgagee may be entitled to a register- 
. ed conveyance, but that right is an ine sident of the transaction, 
— et? is not of the essence of it ; and, hence, I do not think coun- 
sel’s argument can govern the decision of this question, véz., that 
argument in which he contended that an equitable mortgage was 
an agreement to execute a conveyance. Itis, in itself, a mortgage, 
and carries with it a right to a conveyance ; but this is not the 
essential character of the transaction. It is a complete act, and 
not an executory agreement. For these reasons I do not think 
the case comes under section 48.” 
— Ir cannot, however, be denied that an equitable mortgage is 
as much within the mischief of the Act as an ordinary verbal 
agreement, and it may well be doubted, whether the judgment 
sufficiently distinguishes quasi-contracts from implied agreements 
_ properly so-called. 

In England, where there is no writing but the equitable In England, no 
mortgage is created merely by the deposit of title-deeds, the de eg: gt 
necessity for registration does not arise. There is, in fact, no age of 
instrument which can be registered under the Act ; and a creditor, deet: 

- having a lien which may be created without any writing, is not 
bound to obtain written evidence in order to protect himself by 
registration, though he runs the risk of being postponed to a 
E legal mortgagee without notice. __ 
If the equitable mortgage, however, is | l 
wri ng, it will not be available against a subsequent mortgagee, gage accom- 


— — see d has been E? — without notice of the rae 
ed to 
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2 (1882) Keftlewell v. Watson, 21 Ch. 
D., 685. 
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earries from one person to another an interest in land. — 
strument giving to a person a charge upon land gives himan 
interest in the land and a memorandum accompanying an equitable 
—— is a conveyance affecting land within the meaning of 
the Aet "1 It is true, Lord Romilly decided in one case thatan — 
agreement to execute a mortgage upon a Middlesex property did 
not come within the Registry Act? But his Lordship in effect 
overruled his own decision in a later case, although he endeavoured ` 3 


to preserve consistency by drawing a distinction between an exe- 
5 








cuted and an executory contract of mortgage. 
It may, however, be here noticed that under the present York- d 


shire Registrys Act, no charge can take effect as against any F 


assurance for valuable consideration registered under the Act, mm- 





VI 


less a memorandum of such charge is placed on the register.“ 
Another exception to the general rule is to be found in sec- -E 
tion 131 of the Transfer of Property Act which seems to embody — 


the doctrine of Dearle v. Hall. The rule which is deducible from 
this case, as well as from Loveridge v. Cooper, is that where 











5 it bh A t D 


money or any other moveable property is vested in trustees, an i ; 
incumbrancer who gives notice to the trustees has a better title ` 
in equity than an incumbrancer of earlier date who has not given 
such notice. It is by no means easy to discover the principle om 
which this rule, which is of comparatively recent origin, is 
What is, however, certain is that it has been overlaid with qualifica- 
tions, which shows that Mr. Sugden, who was counsel in the case, 
was a good prophet when he said there would be no end to ap 
difficulties, if once the court departed from the plain rule that the 
prior equity should be preferred except in cases of actual fraud. ae E 
It is said that notice is necessary in order to “ perfect” € a 
Di complete ` the title of the assignee. Bat, as Lord Maen: chte — S e 



















3 (1874) Crediand v. Potter, 10 L. R., cf. (1SS4) Bengal Banking C 
Ch. 8, affirming judgment of Bacon, v. Mackertich, 10 Cal, KR 
vV. C., 18 Eq., 350. Indian law on the SCH 

SOS) Wright v. Stanfield, 27 KE 





s (1860) Moore v. Culverhouse, 27 
Beav., 639; see also (1863) Neve v. 
Pennell, 2 H. & M., 170; (1873) In re 
Keeser Trust, 16 Eq., 41; 
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points out, notice does not render the title perfect nor is it even a 
step inthe title. Itis also sometimes said, that notice converts the 
trustee of the fund into a trustee forthe assignee. But this, too, ts 
not an accurate statement of the law, for the notice does not really 
alter the position of the trustee; though, of course, in the absence 
of notice, the fund may be paid away to the assignor. Then, 
again, a good deal of the reasoning in Dearle v. Hall is founded 
upon the doctrine of reputed ownership under the bankruptcy law 
as it stood at the time. The result, as Lord Macnaghten says, 
has been singular. The law relating to reputed ownership has 
been altered from time to time, but the rule in Dearie v. Hall 
remains unaltered. 

*T am inclined to think,” says Lord Macnaghten,' “ that the Criticism 
rale in Dearle v. Hall? has, on the whole, produced at least as Macnaghten, 
much injustice as it has prevented. It was argued in WDearle v. 
HalP that notice to the trustees necessarily prevents fraud on 
the part of the assignor. ‘The trustees, said Mr. Sugden, ‘are 
converted into a register, and by applying to them every one who 
proposes to negotiate for the purchase of the fund, except in the 
very improbable event of the trustees incurring personal respon- 
sibility by lending themselves to the vendor’s dishonest purposes, 
is enabled to ascertain whether any prior incumbrances exist 
which will prevail over the title that is to be conveyed to him.’ 
That argument was in substance adopted by the Court. But 
it is founded, I think, upon rather loose notions as to the duties 
of trastees which, no doubt, were prevalent at one time. There 
would be much force in the argament if it were the law (as 
Knight Brace, V.C., seems to have thought) that a trustee applied 
to for information by an intending mortgagee incurred liability by 
merely abstaining from answering: Etty v. Bridges,* or if, as 
Wigram, V.C., thought, notice of an incumbrance had the ‘effect 
of inquiry’: Meux v. Bell ;* and indeed something more, for 
apparently, in his view, it imposed upon the trustee the duty. 
of at once informing the person giving the notice of the ex- 
of any prior inenmbrance that might affect the fund. But 











* Ward — (1823) 3 Rass. at p. AL e 
— EEN « (1843) 2 Y. & C. at p.493. ~ 
f 13 Russ., 1. - ES E S , s (1841) 1 Hare at p. 86. KR 
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in truth there is no duty of that kind cast upon trotted w = 
the ruie in Dearle v. Hall' had never been invented, it still i 
would have been necessary for an equitable assignee, for his 





subject of the assignment. A solicitor employed in such 4 
transaction would still have incurred serious liabitity if he neglected 
so obvious a preeaution. And I rather doubt whether the existence 
of the rule has led to notice being given in any case in whieh it 








would not have been given if the rale had been unknown.” 
Referring to these remarks, Sir Frederick Pollock says: 
“Searching criticism like that of Lord Macnaghten (Wat v. 
Duncombe’), on the rule in Dearle v. Hall is always val 
though the rule itself (as distinguished from the grounds of it 
is now beyond criticism. Though first formulated by Sir T. 
Plumer, it grew naturally out of the analogous principles of Ryall ` 
v. Rowles,* and the practice of conveyancers advising notice — 

















trustees on assignment of a trust fund, a practice which, as James, 
L. J., said in Re Ford and Hill, is itself part of the common 
law. The mistake which Sir T. Plumer made was in laying 
stress on the negligence of the assignee as postponing him; for 
negligence is relative, it implies a duty, and an assignee of a 
trust fund owes no duty to a subsequent assignee. Itis a matter 
of title, not negligence. ‘The law of England,’ as Sir T. Plumer 
said, ‘has always been that personal property passes by delivery ` ` 
of possession,” and giving notice is in the case of a trust fond ` 
or other chose in action, the only way in which possession can * 
taken. It is constructive or guas: possession. Why the law * 
England attaches this importance to possession or quasi poss ssi oe 
is plain. It prevents the assignor dealing with the property as 
apparent owner to the detriment of subsequent assignees. * 
is the element of truth in Sir T. Plumer’s theory of negligence or 
constructive fraud ; ` is the principle of Ryall v. Rowles, oe 




























Before parting with the subject, I should state that int 


English law no notice is necessary in the case of a debt s 


a SES. 













3 (1823) 3 Rass., 1. s (1893) A. C., 369. a ` Se 
*10L, Q. R., 6. * (1747) 1 Ves. gen 
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‘on land, though the security may be in the form of a trust for 
sale! But the reported cases on the Transfer of Property Act 
do not seem to recognise any such distinction.* 
Another class of exceptions to the general rule, by which pri- Third excep- 


tion to general 


ority is determined by the order of time, is to be found in rule — in 


certain decisions’of the Bombay High Court, based upon the rule of on i Hindo law, 
where prefer- 


Hindu law under which preference is given to a mortgage follow- ence given to 
` e à e e ` mortgage with 
ed or accompanied by possession. The application of the doctrine possession. 
is, however, confined only to a few districts in that Presidency. 
As I told you in a preceding lecture, preference is given only to a But only 
? F s e d where puisne 
pisne incumbrancer without notice of the prior security ; and, as incumbrance 
withbou 
registration at the present day serves the same purpose of publicity notice. 
as tradition did in ancient law, the delivery of possession to a 
subsequent mortgagee affords no protection against an earlier 
registered security. This is probably the ground on which the GE EE 
application of the rule of Hindu law has been narrowed in recent narrowed 
decisions, for registration, of itself, cannot alter a rule of law, 
except so far as effect may be given to it by statute.” 
Another important exception to the general rule touching the heme favour 
f ad 
priority of securities is allowed in favour of advances in the% nature of 
nature of salvage, that is, advances made for the purpose of pro- salrage 
| 'enancy 
tecting property from forfeiture or destruction. The lien of the Act — 
salvor, as I told you before, is regarded as a privileged lien, * for 
* takes rank above every other charge on the property, — 
and this rule obtains in almost every system of law in which 


Salvage liens are recognised.* Thus, the statutory charge on 
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E ` mam Wamot v. Pike, 5 Hare, 14; 
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leaschold given by the Bengal Tenancy Act to a person who 
is interested in the preservation of it takes priority of every 


— — 





* (1874) Itcharam v. Raiji, 11 Bom, 
H. C., 41; (1878) Shringarpure v. Petha, 
2 Bom., 662; see also the cases cited in 
Mayne’s Hindu Law, secs. 362-3. 

* See p. 172, ante. But the lien will 
not override the rights of third 
parties ; (1845) Angell v. Bryan, 2 J. 
& L., 763; cf. (1842) Pinkett v. Wright, ` 
2 Hare, 120; (1854) Clark v. Holland, 
18 Jur., 1007. 
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other incumbrance on the tenure.’ But a junior mortgage 
is not entitled to priority simply because the money received 
upon it was used either in conserving or improving the mortgaged 
premises. On a similar principle, a second mortgagee in posses- 
sion who spends money in protecting the mortgaged land is not 
entitled to any charge in respect of his expenditure as against 
the first mortgage.’ 

In re Thorpe,* Lord St. Leonards, referring to the Irish 
cases on the subject, says: “In [Ireland it is a very common 
equity to have as a prior charge to all other incumbrances what 
is called salvage money, where a leasehold estate, or an estate 
held for lives to which half a dozen people are entitled in succes- 
sion, many of them being mortgagees according to certain pri- 
orities, the last man of all who is entitled after everybody being in 
possession redeems, I may say, the estate by paying the landlord, 
who otherwise would have recovered the estate and taken it from 
everybody ; this payment is what is called salvage money. That 
is an established equity and a very proper equity. He that pays 
the salvage has a prior incumbrance to every other charge and 
interest, because, so far as any interest is left to anybody beyond 
a charge, it is acquired by that payment in the shape of redemp- 
tion-money.”’ 

It follows that, among themselves, salvage liens are entitled te 
* priority in the inverse order of their dates. The general order is 


inverse order , R ; i , — 
of their dates. here reversed, and the charge which is latest in point of time 15 


9 J e - A 
» wi $ k 
+ - LA wäh * 
ae aw SE. b EN D 
D wi ra e H 
g" LA P 
a Kn ‘ * 
d i 
. — a 
-é SÉ? 


E 
sch 2 b 
b Se e 
Ia Léi 


E 
- K e 8 RW Lk H d 7— 
be e dÉ a — e = À 
ati San, PAPER AE 
eee oe a ir 


entitled to preference over others earlier in date. This rule rests 


— 
upon the obvious ground that, unless the last advance had heen made, 
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the property could not have been preserved for the benefit of the ` 








previous lenders. The ordinary rule, you see, is here reversed, and ` Sa 
the principle by which priority is governed is that the last shall ` — 
‘be first. ` E 


Sec, 171; cf. sec. 7, Act 19 of 1883 (1864) Cleary v. Af Andrew, 2 Moo 
(Land Improvement Loan); see the C., N.S., 235; (1845) Angell v. — 
question discussed in pp. 151--175, ante. 2 J. & L., 763; (1872) Shearman W 

2 Jones, sec. 608. British, &c., Co., 14 Eq., 4, which,” e ) 

a (1880) Landowners, dc. v. Ashford, 

16 Ch. D., 411; (1876) Broughton v. 
Spink, 25 W. R., 243. 
(1852) 2 Sm. & Gif., 579. See also 
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= S Ge England, this privilege is generally confined, as I told 
l yon in a previous lecture, to maritime liens ; though the preferable 
| right of a trustee to be indemnified out of the trust estate to charges 








as salvage Benz l A person who advances money for the purpose of 


= paying a sum properly payable out of the trust funds will also be creditor's lien’ 


entitled by virtue of the principle of subrogation to a preferential , 


In England 


such securities 


confined to 

maritime 

liens; but 
in 


based on 


same equity. 


created by the cestui que trust would seem to rest on the same equity charges allow- 


Trustee's hen ; 


or paying 
money due 
from trust 


hen on the property which is subject to the trust. And in one case, fund. 


where it was contended that if the trustees could by some possible 
means or other have raised the amount, the lender could. not insist 
upon a lien for his payments, Sir George Jessel said that the 
~ proposition was monstrous and did not deserve serious consideration ; 
common sense, common honesty and sound law being altogether 
against any such contention.2? I have already dealt with the liens 
of executors, solicitors and certain other classes of persons which 
are in many ways similar to the lien possessed by trustees, and 
will not repeat what I then said. Nor is it necessary to remind 
you that the lien of the landlord on the crops of his tenants will 
override the claim of an assignee, at any rate where the rent is 
im arrear and the assignee has notice of the fact.‘ 
Bat salvage liens are not as a rule favoured in England ; 
though English judges sometimes toy with them. You must not, 
= however, suppose that equity will always allow a man to reap 
= _ Where he has not sown. Thus, if the prior mortgagee does not 
` Seance the necessary funds for recovering money due upon a 
—— his rights may be postponed to those of a subsequent in- 
r who finds the money. It must, however, be shewn that 
ae e prior mortgagee had clear and distinct notice of the intention 
a = tir mi a new charge, if the money was not advanced by him.‘ 























Coal Co., 35 Beav., * P. 164, ante. For —— of 
z E: of the cestui qui trust creditors to rights of executors, see 

op ch neficial interest of a trustee also 11 L. Q. R., pp- $, 9. 

— — h of trust is also a privileged * (1867) Achul v. Ganga Pershad, 

vi on, geg v. Rene, 3 Mer., 86, 2 Agra, 73; (1872) Gestum v. Buldeo, 

ate 4 N.-W. P., 76; (1881) Kinloch v. The 
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It seems a Crown debt in this country is entitled to prece- 
dence over every other kind of debt, whether secured or unsecured! ` 
The principle, says Westropp, J., is more or less recognized by the — 
laws of almost all civilised countries, and is no novelty in India. 
Yajnavalkya says: ‘A debtor shall be forced to pay his creditors 
in the order in Eet, the debts were contracted, after first dis- 
charging those of a priest or the king.” Katydyana also says: “If 
there be many debts at once, that which was first contracted shall ` | 
be paid, after those of a king or of a priest learned in the Veda.”? 

And this reminds us of the privileged hypothecs in the 
Roman law in which the Imperial exchequer ranked before all 
other creditors. Next, in order ranked the creditor who advanced 
money to buy office on the express condition that he should obtain 
priority. A similar preference was also shown to a married woman ` 
in respect of her claim for dower. Next, in order came the creditor 
who had advanced his money on the security of any property for 
the purpose of preserving it from destruction. But other privi- 
leged hypothecs, though entitled, as I told you before, to preference 
over hypothecs not so favoured, ranked among themselves only 
according to their priority in time. ‘To this class belonged the 
hypothee of a pupil over property bought with his money by his 
tutor, the hypothec of a person who advanced money or paid for the ` 
rebuilding of a house, and the hypothec, in case there was a special 
bargain to that effect, of a lender with whose money the subject 
of the hypothec was bought.® ip 

It may be here noticed that, in England, where a limited ` 
owner has been guilty of waste, the lien of the remainderman `` 
against the profits received in the time of the tenant for life will ` 

















override prior securities ` *—a kind of privileged lien which VS 
to be peculiar to the English law. | — 










UU NODA O = a 
a (1868) Secretary of State, e, v. lawfully created by the debtor — 

Bombay Landing, &c., Co., 5 Bom. the Crownclaims under an extent » 

H. C., o. c. j., 23; (1875) Ganaput the present state of the 

Pulaya v. Collector of Kanara, 1 Bom., see Robbins, 1366—68. 

7. But see (1836) Foster v. Hargreave, 3 Vyavahur Mayukħa, Ch. Mais , 

1 Kean, 281; (1814) Broughton y.Davis,1 pl. 9. SCH SS 

Price, 216 ; (1819) Casperd v. Atly.-Genl., * Hunter’s Roman Law, PP- * d 

6 Price, 411; (1832) Giles v. Grover, l  Salkowsk kista Roman Ee 


H. L. C., 72; 6 Bligh. (N. S.), 277, 292, * (1837) Briggs v. — a: 
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Equitable mortgages, as they are generally called, form In Bombay, 
—— Z = equitable 


another class of exceptions ; for though they may be prior in time mortgages 
they are not entitled to preference over legal mortgages, what- one a — 
ever the words may mean in our system, unless such securities pee coe 
are taken with notice of the prior charge. Thus, in Dayal v. 
Jivraj a formal registered mortgage was preferred to a prior 
mortgage by depesit of deeds, and the learned judge in his judg- 
ment speaks throughout of equitable mortgages which pass only 
an equitable estate and legal mortgages — carry the legal 
estate. There are also other cases in the reports in which the 
cabalistic formula that a legal mortgagee without notice is entitled 
to priority over an earlier equitable mortgage is repeated, 
the whole discussion being embarrassed by the use of technical 
terms borrowed from a foreign system.? But the habit of 
employing the terminology of the English law seems to be inve- 
terate with English lawyers. The practice would not, perhaps, be 
so very objectionable if it was a mere question of words. But 
when the rights of parties are determined by a false or misleading 
analogy, it becomes our duty to protest against it. 
In the English law, an equitable mortgage is treated only as In Englishlaw ` 


equitable 
an agreement to mortgage, owing to the incapacity of persons mortgage 


subject to it to convey otherwise than by deed. But in a system agreechedt id 
in which there is no such restriction, a delivery of title-deeds may — 

itself constitute a ‘perfected pledge,’ creating not merely a 

Tight in personam but a right in rem, which cannot be defeated 
E by any defence founded on a purchase for value without notice. 
— I will now proceed to explain how priority may be forfeited. Forfeiture of 
| _ Generally speaking, the right to priority is lost either by Redd wine. | 
* misrepresentation or gross negligence." Both fraud and osr eege, | — 
a have been defined in the Contract Act, and these negligence. ee 
e definitions are practically sufficient for our purpose. But it is Diticul — 
very difficult to define negligence, and still more difficult to define —— 
= e negligence, which simply means negligence with a vitupera- , 
— KS Willes, J., defines ‘ negligence’ as the absence of care 
` we ) z to the ee, a E Soe: somewhat — 


— 


ae 








= 








em 





: — P., 166. a het e 
A TEE, Sec. 78, Transfer of Property Act. ` — meee 
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vague definition or description. But ‘gross negligence’ would 
seem absolutely to elude all attempts to define it. “ Referrmg to 
this phrase,” Erle, ©. J., said: “I advisedly abstained — 
using a word to which I can attach no definite meaning ; and no ` 
one, as far as I know, ever was able to do so.” What constitates 


be 
— 





gross negligence is always excessively difficult to define, or by 
way of anticipation to illustrate.* There is no absolute or intrinsic 





negligence. It is always relative to some circumstances of time, 
place or person. Gross negligence may, however, for our present 
purpose, be roughly said to consist in any act or omission by the ` ` 
prior mortgagee which enables the mortgagor to deal with the 
property as if it was unincumbered. 3 

Ski! Fary It is an elementary rule that if a person having a charge ~ 


upon property encourages another to believe that he has got 





no such charge and induces such other person to act on that 
belief, the person who induces such belief shall be concluded 
from averring against the other person a different state of things 
Although no as existing at the same time ;* and it is not at all necessary that e 


duty on prior | 
mortgagee the person who thus encourages another should derive any benefit 



























‘charge,any from the transaction. There may be no duty upon the prior 

actual mis- 
leading will mortgagee voluntarily, and without being asked, to disclose* his ` 
éi feiture of security ; but any actual misleading either by acts or declarations ` 

pea will be followed by a forfeiture of his priority. | — 
— ? In an old English case, Savage v. Foster, it is said :— ‘When ` 
set _ anything in order to a purchase is publicly transacted, and Te 
Leen third person, knowing thereof, and of his own right to the lands ` 


intended to be purchased, does not give the purchaser not Ke 
` of such right, he shall never afterwards be admitted ke 
up such right to avoid the purchase: for it was 
fraud in him not to give notice of his title to the 1 
purchaser; and in such case, infancy or coverture ` 
no excuse ; neither is it necessary that such infant or | 
= — be active in promoting the purchase, if it appe 
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they were so privy to it, that it could not be done without their 
knowledge.” 
The law, however, does not oblige the mortgagee to give Mortgagee not 


bound to give 


notice of his charge to any person whom he knows to be in notice merely 
because he 


treaty for the sale or settlement of the property.? In Salamut v. knows that 

Budh! Mr. Justice Turner says: “If a man stands by and sees dealing with 

another sell property which belongs to him, he is bound to partake 

proclaim his title. If he fails to do so and a stranger is induced 

by his silence to believe he has no title and under that impression 

expends his money on the purchase of the property, equity 

holds the man so standing by, if he fails to explain his silence, 

guilty of constructive fraud, and postpones his title to that of the 

purchaser. It is, however, of the essence of constructive fraud 

that the person sought to be charged therewith should be proved 

to have concurred or co-operated in some deceit or to have been 

guilty of gross negligence. It is not, therefore, enough to show 

merely that a man, knowing that persons are dealing with his 

property out of his presence, keeps silence.* ‘A mortgagee need 

not go out of his way to give notice of his security upon hearing” 

that the mortgagor is dealing with the estate, " Butif a person who Otherwise, 

proposes to make an advance on a property informs a mortgagee pend ino 

of his intention in such a manner as to show that he intended to D. AC age 

be guided by what he might hear from the mortgagee and the mort- pea 

gagee remains silent, still more if a direct inquiry is made of the = 

mortgagee and he remains silent, then in either of these cases the 

mortgagee will be held guilty of constructive fraud. Again, 

although the mere attestation of the execution of a mortgage-deed Effect of 

by a prior mortgagee i is not, as it was at one time held to be, suffi- deed —— 

= create estoppel, becanse it does not necessarily follow that ; 
{Witness is aware of the contents of the deed of which he attests the 
exeeution, yet where that knowledge is brought home to him, and 

there are circumstances to show that he acted dishonestly and disin- 

ee — a 

| od, the prior mortgagee will be deprived of his priority.” * — 
— Foster, 9 Mod., 3%. — 

| d i s Fisher on Mortgages, sec. 1541, cited = a a E a ell 
NEE J.; Fisher, 5th Ed., $ 1192. . 
— —— — Zen v. ——— 
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314; (1888) Agarchand v. Rakhma, 12 2 Laches, it may be noted, in en 
Bom., 678; (1897) Ramchandra v. Jai- ing a mortgagee’s rights onder hiss ei 


SE Venkatachatapathi, 15 Mad., , (1570) 10 Eqn, 92, 98. 
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I will only make one remark on this jadgment, and itis this ; —— 
whatever may be the case in England, it may be safely asserted — 
that, as a rule, witnesses in India are perfectly well aware of the — 
contents of the documents attested by them.!' à 

The mortgagee, as I told you, may forfeit his priority not only 








by fraud and r —— but also by gross negligence* — 
zz A person, however innocent,” says Lord Romilly in Briggs we 
Jones “ who puts it in the power ok another to deceive and raise 


money must take the consequences.” a 
There may be omission or negligence, observes Lord Selborne, 
equivalent in practical effect to acts ; because, when there is 
something which a person ought to do and must be presumed to — 
know that he ought to do but does not do, the consequence is that ` 
the omission may be regarded as due to what is called gross or 
wilful negligence which is equivalent to an act. 7 : 
“* But it must be something,” adds his Lordship, “ which raises ` F 
a positive equity against him, upon the principle which in equity, 
as distinct from law, is conveniently designated by the term 
‘estoppel.’ In other words, the man who has conducted himself E 
in such a manner is not entitled to deny the truth of his own 
representations, if it be a case of express representation ; he is ` = 
not entitled to deny being bound by the natural consequences J 
his own acts, if it be a case of positive acts; he is not entitled — 


to refuse to abide by the consequences of his own wilful and 
— — 
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(1869) Bhurrut v. Gopal, 11 W. R.,286;  Muhummad, 9 All, 690; — 9— = 
3 B. L. R., a. c. j., 1; (1868) Sesta Ram v. Ravji, 20 Bom., 290. 
v. Kishan Dass, 3 Agra, 402; (1878) * (1868) Matadeen v. — w 

Joshi v. Joshi, 2 Bom., 650; (1865) W. R., 293; (1717) Mocatta v. Murga- ` 
Luchmun v. Gujraj, 4 W. R., 45; (1870) troyd, 1 P. Wms., 394; but see 1 RE 
McConnal v. Mayer, 2 N.-W. P., 315; Rajlukhee v. Gokool, DW. R., P. D 
cf. (1869) Dullab v. Krishna Kumar, 3B. L. R., P. C.,57; 13 M. I. A., A hae 
3 B. L. R. (A. C.), 407; (1884) Nursing (1882) Ram Chunder v. Hart Das $ Bhi. 
Narain v. Raghoobar, 10 Cal., 609; Cal., 463. See also note to | Me 
(1876) Tukaram v. Ramchandra, 1 Bom., catta v. Murgatroyd, supra. 


ram, 22 Bom., 686; (1883) Tinnappa v. rity may amount to gross ne gy 
Murugappa, 7 Mad., 107; (1892) Jaga- ` Wigram v. Buckley — SÉ 483, 
natha v. Gangi, 15 Mad., 303; (1892) 495. S 








| unjustifiable neglect, if that is the nature of the case. 


“negligence in leaving an instrument in a place from which it may 


mortgagee has put it indirectly in the power of the mortgagor Io. need ` 
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By one or 
other of these means, he may have armed another person with the 
power of going into the world under false colours ; and if it be 
really and traly the case that by his act or his improper omissions, 
such an apparent authority and power has been vested in that 
other person, he is bound upon equitable principles by the use 
made of that apparent authority and power.”! 

And this brings me to the question of estoppel by negligence, Estoppel by 
a subject which has given rise to a good deal of controversy which, — 
however, I cannot give you even in outline within the compass of 
this lecture. All that I can hope to do is to point out that estoppels 
are many sided, and a person may be as effectually estopped by 
want of care as by an express representation. But it is only where Rule applies 
the negligence is a breach of duty to the public or to the party pare. Nebo 
who sets up the estoppel that this rule can apply. Another condi- (eg em 
tion is that the neglect must be in the transaction itself and the 
proximate cause of the change of position.* Thus, suppose the 


title-leeds are stolen from the mortgagee, it is clear he would not 


__ forfeit his priority, however negligent he may have been in keeping 


them, for the commission of a crime is not the proximate result of 





* 
— = 


be easily stolen.* 
For a similar, if not a stronger, reason, the mere fact that the mortgagee 
must be 
commit a fraud would not deprive him of his priority. Thus, in one peon 
case where the mortgagee created a sub-mortgage, and the sub- postponed. 
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160. Cf. (1871) Hunter v. 
n L. R., 7 Cb., 75; (1857) Perry 
e, Attwood, 2 DeG. & J., 21; 
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-mortgagee delivered the deed to the mortgagor, who was thereby 
enal oa ic ) sell the property as unincumbered, the mortgagee was 


* Bigelow on Estoppel, 655, 656. See 
also an article on estoppel by negli- 
gence in 15 L. Q. R., 354, in which the 


following additional authorities are — 


cited, Cababe on Estoppel, 93—104 ; 


Everest and Strode on Estoppel, 353— 
370 ; Smith’s Leading Cases, 8th Ed. 
907—911; Beven on Negligence,2nd Ed., 


1568—1649; Addison on Torts, 6th Ed., 
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allowed to enforce his security against the purchaser. We are 
frequently obliged in the course of business to entrust the possession 
of our property to others, but this would not entitle a fraudulent 
transferee or depository to give a valid title to a third party as 
against the true owner. To take a familiar illustration: If I leave 
my keys with my butler, that would not authorise him to pledge 
my plate ; and it would be no defence for the pawnee to say that 


he had acted in good faith. 


In the English reports, you will find almost all the cases 
the omission to ask for, oF 
on the improper surrender of, title-deeds. There are also some 
cases turning upon the acknowledgment of the receipt of money not 
actually paid.2 The latter class of cases, which clearly come under 
the ordinary law of estoppel, need not detain us, but the cases under 
the head of omission to get the title-deeds or improperly giving 
them up to the mortgagor call for some notice. 

In England, where there is no general system of registra- 
tion, possession of the title-deeds is an important badge of title, 
and may be said almost to stand in the place of registration 7 
and at one time, whenever a mortgagee voluntarily left the title 
deeds with the mortgagor, he forfeited his priority though he might 
have been absolutely free from any imputation of negligence. In 
the words of Lord Justice Fry, title-deeds were treated as analogous 
to fire op water which a person was bound to keep under safe 
control at his peril. But this stringent rule has long since been 
relaxed ; and it is now settled that the mortgagee does not owe any 
duty to the possible holder of a latent title or security. He is oaly 
expected to act as the average prudent man acts with a view t0 
his own protection, and, if he does not follow such course, all that 
can happen to him is that he may be called upon to explain or 


account for such omission.* ‘I consider it to have been e 
* e bg Kale dëtt 


1 (1894) Mutha v. Lumi,8 Mad.,200; (1884) Kettlewell v. Watson, 28 Ch. D- 
cf. (1869) Somasundura v. Sakkrrai, 4 501. 
Mad. H. C., 369; cf. (1821) Meux Erp., 
1 G1. &J., 116; distinguish (1825) Chor: 
kara Makacly v. Nayatelle Koron, 1 
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ond doubt,” says Lord Cranworth, “that the law is, that the 
— arson having the legal estate without the title-deeds is not to be 
~ postponed to a subsequent incumbrancer, unless he has been 
— of something which the law calls fraud or gross negligence.” 
= Aen in Colyer v. Finch, the same learned judge says: “It is 
not sufficient; as it used to be thought, to postpone a mortgagee 
= that he has not taken possession of the title-deeds. It must be 
_ shown that he left them in the hands of the mortgagee, either 
= -fraudulently or what is called, for want of a better expression, with 
= gross negligence.” If, therefore, the title-deeds belong to two Cases on the 
tenants in common, and one mortgages his share without deliver- — 
ing the title-deeds, the prior mortgagee would not be postponed to a 
subsequent mortgagee who gets possession of them. Nor would 
the mortgagee be postponed, where the mortgage is made by a 
reversioner and the deeds are held by the tenant for life.* 
e Im one case, where the debtor had deposited his deeds, Roberts v. 
some with one creditor and the rest with another, it was contended 
that the latter creditor was entitled to priority, because the most 
‘material deeds showing the debtor’s title had been deposited with 
— bat it was held that as the memorandum by which the first 
` deposit was accompanied contained a statement that all the deeds 
— madé over to the first creditor, he was not guilty of such 
s negligence as would justify the court in depriving him of ~- 
} security. But though when a false answer is given, it may, makas mo * 
ar 
£ reasonable, dispense with the necessity of further enquiry, enq geg 
rs m who has made no enquiry at all cannot plead want, of want | 
, op the ground that if an enquiry had been made, a false Së: 
sr would have been given. Again, the mortgagee must not 
—— the statements of the mortgagor, for he is bound 


— Sg 





































649 ; (1319) Harper v. —— — — 

Lage 9. 37; (1882) Clarke v. 129. Sag 

vn gun een . ` (1557) oberi s- GE 
1. Cf. (1871) Ratelife v. Barnard, L: Ro, — 

6 iea —— But see Oliver v. Hintom ` 






























; distinguish (1883) Imre ` 
wW N. —— Estate, 13 L. R., Ir- 7H. e E EEN 
* ei | —— Poy d? — d re Se r d 





Mortgagee 
bound 


to make 
reasonable 


enquiry. 


Second mort- 


gagee not 
entitled to 


priority by 
mere p - 
sion of deeds, 





~ 











494 LAW 


to make reasonable enquiry. 


for the deeds. 


of the pledge.! 


a mesne encumbrancer who has poss 

To sum up. The mere possession of the title-deeds by he 
second mortgagee will not, as the law now stands in England, 
give him priority. There must be some act or default on the 


the mortgagee may be SN 


Beschte accounted for by — mortgagor when he obtained 
the mortgage, he will not forfeit his priority. 
something more must be shown than the mere failare to obtain = 
And in one case, where title-deeds were delivered — = 


the deeds. 


to an equitable mortgagee and afterwards by some unexplained 
came back into the hands of the mortgagor, 
deposited them with a third person, it was held that — 
latter lay the onus of showing gross negligence on the p 
the first mortgagee, which should not be presumed merely ep 


accident, 


absence of the title-deeds.® 


3 (1873) Maxfield v. Burton, 17 Eq., 
15; see also Oliver v. Hinton (1899), 2 
Ch., 264, where it is pointed out that a 
good ground for non-delivery is not ne- 


“cessarily a good ground for non-produc- 


tion; cf. (1S7TS)Spencer v. Clarke,9 Ch. D., 
137. But see (1874) Agra Bank v. Barry, 
L. R., 7 H. L., 135, where it was held 
a reasonable explanation that the deeds 
were in Ireland ; (1791) Plumb v. Fluitt, 
2 Anst., 432, that they should be sent ; 
(1851) Hewitt v. Loosemore, 9 Hare, 
us, — the mortgagor was rather 
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Thus, if the mortgagor says th 
deeds are deposited at his banker’s for safe custody, it is A 
of the mortgagee to make further enquiry of the bankers and te 
If he omits to do so, and it turns out that the title — 
deeds are pledged to the bankers, he will be affected with notice | 
And it seems that a mortgagee who allows 8 — 
deeds to be retained by the mortgagor will run the risk, if h 
makes a further advance without a fresh enquiry as to the title 
deeds, of forfeiting his priority as regards such advance as : 
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Ki? I must repeat that a pre-existing title cannot be taken Onuson person 
| ` — seeking To ` 
away except upon some tangible and distinct ground, the onus of displace prior 





tle. 


proving which lies on the person who seeks to displace it. In 
the case of a trustee, for instance, it being the ordinary and 
permitted usage of cestui quz trusts to hand over to their trustee the 
muniments of title and indicia of property, an abuse of such con- 
fidence would not postpone the claim of the beneficiaries to any 
interest which may be created by the trastee in breach of his 
trost.! The cestui qui trust is entitled to place reliance upon his 
trustee and is not bound to enquire whether he has committed 
a fraud against him, unless there is something to raise his 
suspicion. So, if a man leaves money or deeds in the hands of 
his bankers or in those of his solicitors, he cannot be said to be 
guilty of negligence or want of prudence, if he does not periodi- 
eally enquire into their acts and proceedings.* i 
It is true that in some modern cases in the English reports, it 
is said that one equitable mortgagee without possession of the title- 
deeds must be postponed to another who has that possession,’ but 
these cases cannot be reconciled with the decision of the House of 
Lords in Colyer v. Finch. They are also opposed to a long line hees ` 
of cases beginning with //ewitt v. Loosemore,> and ending with the — 
recent case of In re Castell and Brown,® which lay down that pos- subsequent 
session of the title-deeds is not a circumstance which by itself can but the 


e duct of 
determine the question of priority, though, as Mr. Ewart points Gut etor mnst- 
gagee. 





does 
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2 (1886) In re Vernon, 33 Ch. D., 402. 

* (1867) Layard v. Maud, 4 Eq., 397, 
406 ; (1870) Hunter v. Walters, 11 Eq., 
316 ; (1885) Lloyd s Banking Co. v. Jones, 
29 Ch. D., 221. i 

* (1856) 5 H. L. C., 905. 

s (1851) 9 Hare, 449. 

s (1897) 1 Ch., 315; see also (1890) In re 
Richards, 45 Ch. D., 589 ; (1868) Thorpe 
e Holdsworth, T Eq., 139; (1860) Hunt e 
v. Elmes, 2 DeG. F. & J., Som: (1872) 
Dizon v. Mucklestone, L. R., 3 Ch., 


(1872) Pilcher v. Rawlins, L. R., 7 Ch., 
258 ; (1968) Jones v. Rhind, 17 Eng. W. 
R. 1091. 

* (1875) Shropshire Union, dc., Co. V. 





¥. Eyre, 1 DeG. & S., 149; (1585) 
de, London v. Kent, 39 Ch. 
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7 in the Law Quarterly Review,' it may put the other pers 
explanation at the peril of estoppel in case he fails. What re 
gives priority to a subsequent incumbrancer is not the — 
custody of the deeds, but the conduct of the prior mortgagee which — 
enabled the mortgagor to hold himself out as the unincambered ` 
owner of the property. In closing this part of the discussion, — 
I should notice that where the person to whom gross negligence — 
is imputable is either one of several executors or a tenant-for-life, 


his acts will not bind the estate of the mortgagee so as es 
preclude other persons interested in it from insisting upon their = 


— 








priority.” 
Bai esy e A mortgagee who fraudulently or negligently parts with the E 
parting wit possession of the title-deeds after obtaining them will also lose 
KA his priority. But the class of cases in which the deeds are wa Gem, 
— * re 

to the mortgagor for an apparently reasonable parpose, the 
being nothing to induce the mortgagee to suspect any fraudulent ` ` 
ee see design, stands upon a somewhat peculiar footing. The rale 
casting po deducible from the English cases is, that, if the mortgagee is 
| deeds. of title- diligent in regaining possession of the dee is he saves his priority. ` 
— ~- But if he neglects to get them back, he will be postponed ei 
the deeds har been at first given up improperly.® Thus, where ` 
the mortgagor borrowed the deeds on the representation that ke E 
wanted them to complete a purchase, promising to return pre — 
forthwith, but did not do so for nearly a year, when he borrow — 
money from another person on the security. of the deeds, the! 


was held entitled to priority. The court said: “ If here ¢ lin 
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GE being returned, not in one or two months, but even in = . 
= twelve months, even then in the events that have pi: * 
oe = Mathews could not have committed the fraud.”* But in ¢ 


we Kc? where the mortgagee of a policy of life insurance ` 
i = eg a S over to the mortgagor for a particular parpose, who m — 


KE diligence had been used by the plaintiff, if instead of resting $ 
GE E Deg ith the excuses of Mathews, he had insisted on the: A 
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not returning it when it was demanded back from time to time, 
dthen the mortgagee forgot all abont it and the policy was 
deposited with a third person to secure an advance made to the 
‘mortgagor, it was held that the first mortgagee had not forfeited 
his priority. 
= Tt should be noticed that in the first of these cases in which the Observation 
prior mortgagee was postponed, there was nothing to connect the coli taal 
delay in asking for the deeds with the fraud committed by the 
mortgagor, for the loan was made merely on the faith of the title- 
deeds, without any enquiry into the length of time during which 
they had been in the custody of the mortgagor. It cannot, 
E therefore. be said that the lender was induced to advance the 
= money by reason of the negligence of the mortgagee in allowing 
<= the mortgagor to retain the deeds in his possession. Another 
_ difficulty which suggests itself to me, in connection with this class 
eg É e ` : 
zeg of cases, is this. It is admitted that if the money is advanced 
= onthe security of the deeds immediately after the mortgagor gets 
-= possession of them, the mortgagee does not forfeit his priority if 
_ he demands them back within a reasonable time. But suppose 
= mo demand is made by the mortgagee for the deeds within a reason- 
e: able time, how can his sabseqvert laches invest the puisne mort- 
gage with a right which he could not have claimed at the time of 
_ the loan? These considerations show that, whatever may be the 


— underlying these cases, it has no relation to the law of 
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Es a There i is yet another class of cases in which a mortgagee will Person putting _ Ge 
it his priority, though he cannot properly be charged with — z 
— except on the pessimistic hypothesis, ee 
re by the law, that every man should be treated a: 
rogue. Section 78 of the Transfer of Property Act Rale although 
"ld thus seom to be inapplicable in such cases, but there is nothing °F tn. of the Act is 


> enactment to exclude the operation of the elementary rale }°* by it, 
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» who puts it in the power of another to deceive a third Es — 
mast take the a the law, that a mortgagee — 


ought to be estopped from setting up 
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who is guilty of negligence forfeits his priority, being merely a 
part of this wholesome rule. 
pa e * There are, perhaps, few questions more difficult to decide 
— ée than which of two innocent parties must suffer from the frand 
of a third. of a third. The solution is generally to be found in the old 
legal saying.—“ He who trusts most shall suffer most.” In 
soar Rae d Gordon v. James, Lord Justice Lindley in speaking of 
—— by this class of cases says: “ Now, there Is a very common pre 
blem for us to solve, and I apprehend that the principle to 
be brought to its solution is perfectly well established. The 
case depends, not merely upon principles applicable to the legal 
estate, but upon a principle common to the whole law of agency: 
This principle is correctly stated by Mr. Justice Story in his book 
on Agency, where he lays down as one of the principles ranming 
through the whole doctrine of principal and agent: “ ‘here one 
of two innocent persons must suffer, that party shall suffer who 


by his own acts and*conduct has enabled the other to be imposed 


san 3 


upon. 
Cases on the On this principle, where a person 1s entrusted with the title- 
ESCH deeds fora particular purpose, he is treated as the agent of the mort- 
gagee who will therefore be bound by his acts though m exces 
GE v. of his authority. Thus, where a mortgagee lent the title-deeds t 
the mortgagor forthe purpose of raising money, at the same time’ 
telling him to inform the person from whom he proposed to borrow 
the money that there was a prior charge on the estate, and the 
mortgagor borrowed the money on the security of the title-deed? 
Without disclosing its existence, it was held that the second mort 
Perry-Herick gagee was entitled to priority. So, also, where the mo 
v. Atticood, | | : Der 
e? allowed the mortgagor to have the deeds for the purpose of giving: 
priority to a particular charge, but the mortgagor, instead of giving 

priority to such charge only, borrowed other monies, it wa ™ 
that the mortgagees must be postponed to the persons from whom 
the mortgagor had thus obtained loans on the security of the deeds. — 
In that case, Lord Cranworth observed : “I agree with the view of ` = 


the Master of the Rolls, in every part of whose judgment in SÉ 
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ease [ entirely concur, that if a person taking a legal mortgage 
chooses to leave the deeds with the mortgagor, not through 
negligence or through fraud, but with the intention of enabling 
him to raise a sum of £15,000, which is to take precedence of the 
legal mortgage, the mortgagee cannot, as against subsequeat mort- 
gagees, complain if instead of £15,000, the mortgagor raises 
£59,000, because he has himself put it in his power to raise 
any sum of money he pleases. That is the true nature of this 
transaction. It is not a case in which there was any negligences 
It is not a case, as I am willing to believe, in which there was 
any fraud, but it is a case in which the mortgagees did deli- 
berately and intentionally leave the deeds in the hands of the 
mortgagor, in order that he might raise money. To hold thata 
person who advances money on an estate, the title-deeds of which 
are under sach circumstances left in the hands of the mortgagor, 
is not to have preference, would be to shat our eyes to the 
plainest equity.” | 
And this leads me to the case of Brocklesby v. Temperance, d'G —— 
Society? in which the House of Lords applied or rather extended de., Society. 
the principle laid down in Perry-Herrick v. Attwood. There, 
an agent was entrusted with securities on which he was instructed 
to raise a certain sam. The agent borrowed a larger sum upon 
the securities and dishonestly appropriated the difference, but the 
lender acted Lan 3 fide and in ignorance of the limitation on the 
agent’s authority. It was held that the principal could not 
redeem the securities without paying the lender all that, he had 
lent, and that it was no answer to say that the agent had obtained 
the loan by frand and forgery or that the lender did not make 
any enquiry and did not even know that the agent had au- 
thority to borrow at all. No doubt, as Lord Herschell points 
ont, it is unfortunate that any one should suffer on account 
of the fraud of an agent, but if one is to choose on whom the 
loss ought to fall in such cases, surely it should rather fall 
agent to raise money for him, 
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who has entrusted him for that purpose with his 
and who, if he has limited his authority, has trusted him not to 
exceed that limit, than that it should fall upon those who, finding Ee 
him in possession of the deeds with authority in fact to borrow, — 

had no knowledge of the limitation of the amount which ke 
was authorised to raise upon the security of the deels | D : 


Sir F. Pollock's Speaking of this case, Sir Frederic Pollock says: “ It is merely 
observations. 


— 


= 


an application of the fundamental rule or axiom whieh governs the | 
whole law of contract, viz., that a promisor is bound not br the 
promise which he means to make, but by the promise which by his = 
Kë ~ eonduct he had led the promisee to believe that the promisor means ` S 
` to make. It is always, in short, the apparent, not necessarily — 
real, intention of a promisor by which he is bound. The hw == S 

3 looks, as regards intention, and most wisely, to the natural resalt ` Gi 
of a man’s acts and not to the condition of his mind. From a — 
legal point of view a person intends whatever he gives others os 
— ahle ground for supposing that he does intend.” Sé i 
It remains to add that though an equitable mortgagee of land Em 

is not bound to give notiçe of his mortgage to the legal holder Ris ` 
$- — to . the property, his omission to give such notice may lead to 4 fore 
_ «Give notice feiture of priority, if he has reason to suppose that the moti 
E leads tofor- + tends to obtain and make an improper use of the legal eatale : 


~  feiture of 
Zo But a mortgagee is not bound to take any precautions agai 
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future fraud by the mortgagor, for there is no general rule whic eh ` 
obliges you to assume that every person with whom you are | leal- 
ing is likely to bea knave. Nor can any question of forfeit 1 9 
— priority arise where the legal estate cannot be intercepted by 
Bae mortgagee.* * 
In concluding this portion of the subject, I ought to. ps 
that it is not a matter of course that, because the first 1ort- 
gagee is postponed to the second mortgagee, the benefit e 
SE to all subsequent mortgagees. The question whether D: 
yin- or not must depend upon the circumstances of each c 


© money. they can avail themselves of the gegen of ti the fi 
Wa — 
E pasate ye a (1805) A. O., 181. e 
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— -= incumbrancer only if they were actually induced to advance — 
= their money by reason of the deeds being in the possession of the = 
id d - p 

second mortgagee, apparently as tke first incumbrancer of the — 
~ property.! = 
D CH - H , a z > wéi 
t In this connection, I may state that a case may occur where an Adjustment of 
— Wu j —— rights where 
= ineumbrancer, although entitled for special reasons to priority over later incum- — 
F ` . brancer pre- 
= oneof earlier date, enjoys no such preference over another who is ferred to an 
er ; : -earlier one, 
= postponed to the earlier incumbrancer. Thus, suppose there are put not to 


three successive incumbrances, A, B and ©. A may be prior to B ect — Ke 
and B to C. but at the same time C may be prior to A. In sucha a Sete = 
= case, the rights of the incumbrancers are adjusted in this way. 

© is subrogated to the rights of A to the extent of A’s charge, 

and to that extent C will take in priority to B. If there is any 

excess over that amount, © can only come in after b. 


If, therefore, the encumbered property is sold, the proceeds will 















he distributable in this order: (1) to C, to the extent of A’s claim ; — 
(2) to B in full ; (3) to C, to the extent of the balance remaining | — 
due to him ; (4) to A.” eg 
E In a case in Ireland, where, by virtue of registration, a deed — 
gained priority over one of earlier date, it was held that the F 
i registered deed could not shake off intermediate incumbrances but 
Ge 




















mplications = 
Ce that the English law on the subject is complicated by the — d 
K anomalous reverence paid to the legal estate to which I have ‘ 
a ready alluded, and which gives rise to questions of such 
varied intricacy, that only the main results can be stated in our 
e “sp ce. It is generally said that where the equities are equal the 
deg: title will prevail. But this is not an adequate statement of 
the law, fora legal title will not be postponed though the equities 
— y be very unequal, as a legal mortgagee will lose his priority 
only if he has been guilty of fraud, but not by reason of mere 
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negligence however gross.* 
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a ee * 
_ * (1882) Clarke v. Palmer, gt Ch. D., ` 
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Proposition In a very recent case in England, the propositions deducible 
formulated by 
, L- Ja as — the authorities were thus formulated by Lord J ustice Fry — = 





aa poe. (1) That the court will postpone the prior legal estate to a 
— subsequent equitable estate; (a) where the owner of the legal estate — 


has assisted in, or connived at, the fraud which has led tothe — 
creation of a subsequent equitable estate, without notice of the ` 
prior legal estate ; of which assistance or connivance, the omission ` 
to use ordinary care in inquiry after or keeping title-deeds may 
be, and in some eases has been, held to be sufficient evidence, — l 


















j where such conduct cannot otherwise be explained ; (b) whe : 
the owner of the legal estate has constituted the mortgagor = 
Kan agent with authority to raise money, and the estate thus erea 
A ; has: by the fraud or misconduct of the agent, been represented 
n as being the first estate. — 
But (2) that the court will not postpone the prior legal estate 8 
SÉ to the subsequent equitable estate on the ground of any mere care- 
$ lessness or want of prudence on the part of the legal owner.' 
In ease of But, as between two equitable titles, the general principle ` 
ae SE geg holds good that where one of two innocent persons must suffer, = 
Bes ech, ep it shall be he who by his own acts and conduct has caused the 
— ty Bag De other to be imposed upon.? He may have dealt aes 











me — 
we ` 





RE a sere E, and yet be guilty of such negligence as would raise an equity ` 





against him, so as to prevent him from enforcing bis rights to 
the prejudice of the other party. À 

Lord Justice Fry also professes to give an exhaustive 
cation of the cases in which the legal mortgagee will be 








1 Mere carelessness, as the context company and accordingly bas 
shows, includes gross carelessness. The dency to convict them of fraud.” (N 1 ` 
words which follow are these:—‘‘Now Northern C., e, F. I. Com y 
toapply the conclusions thus arrived Whipp, 26 Ch. D., 482, 494; T 
= attothefactsof the present case. That Russell (1891), 1 Ch., 8; E 
ak there was great carelessness in the cf. (1886) Jn re Vernon, i 

* — manner in which the plai:tiff company, 32 Ch. D., 165. 
= aoa directors dealt with their a (1886) National Provinet 

> arith seems to us to —— of no England v. Jackson, 33 oh. D. | 
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toa prior equitable estate ; but I do not propose to detain you with 
this part of his jadgment. It may, however, be useful to state that 
though, where a prior legal mortgage is postponed, the law of 

estoppel is applicable, a subsequent legal mortgagee forfeits his ——— 
priority upon a different principle. He will forfeit his priority gagee forfeits 
only when he takes his security, as I told you, with notice, either Ee has notte 
actual or constructive, of the prior charge. But it is not. an — 
untenable suggestion that the same facts which will work an 

estoppel in the case of a prior legal mortgagee will- establish 

notice in a contest between a prior equitable security and a sub- 

seqftent legal mortgage.' 

I almost feel as if I should apologise to you for occupying — oma 
your attention so long with negligence arising out of the non- tion prevails, 
possession of the title-deeds: for in countries where a system of eg, 
registration of transfers of land prevails, and I may add that —J— 
it prevails almost everywhere in the civilized world except in 
England, the possession of title-deeds 1s reduced to a matter of 
comparatively small importance. 

In America. for instance, where registry laws were enacted 
in the several colonies very soon after their settlement, posses 
sion of the title-deeds is never regarded as an important badge 
of title, the rights of mortgagees being amply protected by 
the registration laws, which, I may observe in passing, have not 
been frittered away by doubtful precedents borrowed without much 
examination from the English law.2 And here I may refer to the 
remarks of Lord Selborne in Agra Bank v. Barry* which seem Lord Sol- 
to be very much in point. In dealing with the Irish Registra- remarks id 
tion Act, his Lordship says: " I entirely agree with the opinion e ege, 
It has been said in 
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America. 
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and usual manner for his own interest, ought, by himself r 
solicitor, to follow, with a view to his own title and his own se = 
If he does not follow that course, the omission of it — = 
thing requiring to be accounted for or explained. It may J— 
evidence, if it is not explained, of a design inconsistent with bonb. 
fide dealing, to avoid knowledge of the true state of the title. — 
What is a sufficient explanation, must always be a question to be 
decided with reference to the nature and circumstances of each — 
particular case ; and among these the existence of a public registry ` — 
in a country in which a registry is “established by statute, m = 
necessarily be very material. It would, I think, my Lords, be a 
quite inconsistent with the policy of the Register Act, which tells ` ` 
a purchaser or mortgagee that a prior ‘unregistered deed iš 
R fraudulent and void as against = later registered deed—I say it E 
would be altogether inconsistent with that policy to hold thata ; 
purchaser or mortgagee is under =n obligation to make any weg ` Er = 


aE gya 





























with a view to the discovery of unregistered interests. But it is 
quite consistent with that, that if he or his agent actually knows > 








of the existence of such unregistered instruments when he takes 
$ his own deed, he may be Seso peed in equity trom saying — 
* to him, they are fraudulent.” y 
Se — — There are, however, some recent judgments of the — 
— — High Court whieh seem to ignore as well the existence of the 
| Registration Act in our statute book as the common practice in this 
country to make a search in the registers kept under the / EA ie l 
a before anybody thinks of investing money in land. I will be 
Sg | notice some of these cases. — 
j — mort- In Damodara v. Somasundara,’ where a second mortgagee i 
= Ge of sa possession of the title-deeds was preferred to a prior reg 
$ register- mortgage, the facts were these : A mortgagee at the reque ch 
` the mortgagors returned to them their certificate of pa 
mortgaged premises to enable them to raise money © P, 
off his mortgage, which had been duly registered under the. 
SE The mortgavors having shown the certificate toa — 
they informed of the existence of the first mort gage, a 
whom they borrowed a certain sum, subsequently inf eme h 
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that the first mortgage had been paid off, delivered the certificate 

to him and executed a mortgage in his favour of the same premises 

to secure the old debt and a further advance. It was held 

that the second mortgagee had been undoubtedly wanting in 

caution, but as he had been thrown off his guard by the conduct 

of the first mortgagee, in returning to the mortgagors their certi- 

ficate of title, he was entitled to priority over the first mortgagee, 

In the course of a judgment bristling with English cases, Mr- 

Justice Kernan says: “There is no doubt that defendants 

Nos. 3 and 4 (the subsequent mortgagees) could have ascertained 

who the mortgagee was, if they had chosen to inquire, and if they 

had inquired of the mortgagor (mortgagee ?) at any time before 

Ist July, the date of their mortgage, they would have been inform- 

ed that the som of the mortgage was not paid, and it would have 

been their duty to see that it was paid, or to have got a receipt or 

discharge from the mortgagee for the amount. They were want- 

ing in caution in not making the inquiry ; but I see no reason to 

think that they wilfully abstained from inquiry. They were 

informed by defendants Nos. 1 and 2 who had the deed and were 

in possession, that the mortgage was paid out of the Joan? ” 
` In another case also, a subsequent mortgagee was preferred leiere, 
to a prior mortgagee, because the prior mortgagee who claimed Rowlandson. 
under a registered mortgage had allowed the- trele-deeds to re- 
maia in the possession of the mortgagor. This case lays down 
that the registration of a mortgage is not constructive notice of 
its existence, a dictum which would certainly defeat the avowed 
policy of the Indian legislature to make all transfers of land in 
this country public—a policy strongly advocated by Sur Henry oo 
- Maine—and which that distingmished jurist thougnt would be — 
= effectively carried out by the Transfer of Property Act. But "Es 
ven the most beneficent statutes m to defeat 7 










~~ The facts of the case of which Í am speaking may be briefly Madras Build ` 
— — L It appears that the mortgaged premises were mortgaged rn 2 A. 


to the defendant in 1879 and to the plaintiff in 1883, and again | f = 
- in 18834, and were conveyed absolutely by the mortgagor tothe — 
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Madras Bevid- defendant in 1886. The mortgagor executed an agreement to pay 

ing Oo. v. 

Reelasdsom. rent to the plaintiff on the occasion of each of the mortgages of 
1883 and 1884. All these mortgages were registered, but neither 
the plaintiff nor the defendant had actual notice at the date of 
their mortgages and conveyance, respectively, of the previous 
incumbrances. The plaintiff received the title-deeds of the estate 
from the mortgagor on the execution of the mortgage of 1883. 
The defendant alleged that he had held them under a prior 
incumbrance which e included in the mortgage of 1879, but 
that, previous to the execution of the latter mortgage, the mortgagor 
had obtained them from him for the purpose of obtaining a Cok 
lector’s certificate and had told him, when questioned on the subject 
in 1879, that they were then with the Collector. It was held 
that the conduct of the defendant in permitting the title-deeds to 
remain in the possession of the mortgagor amounted to grossmeg 
ligence within the meaning of Transfer of Property Act, and the 
subsequent mortgages to the plaintiff were accordingly entitled to 





priority.’ 

It is said in the judgment that the first mortgagee was al 
experienced sowear and that he had not given reasonable expla- 
nation of his conduct in leaving the title-deeds with the mortgagor 
for years after his mortgage. This conduct was tfeated as gross 
negligence on the part of an experienced sowcar, while failure to 
search the register on the part of the second mortgagee weighed 
apparently as dust in the balance. 

The expectation of Sir Henry Maine, that the large body of 
rules which encumber the law on the question of the priority of 

mortgages would dwindle away under a system of registration of 
assurances, is not likely to be fulfilled in this country in the face 

of these judgments.? | | 
| Ja Madras.dx., The case of Madras Hindu Union Bank v. Venkatrangiah® 



















$ NEE, the is, however, less open to observation, as the prior mortgage bad —— 
E- poral been registered when the subsequent mortgages were made. = | 
pees It appears that on the 20th of February 1888, delendam 
Ko No. 1 executed a mortgage in favour of the plaintiff comp’ —— 
i KÉ 1 (1891) Madras Building Company v. ® ‘Karly Law and Custom,’ P? Ke : E = 
~ Rowlandson, 13 Mad. 383 ; affirmed on ` $ (1889) 12 Mad., 426. 
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ss appeal, 15 Mad., 268. 
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‘mortgaged the same property. B sued C (the second mortgagee) 
=a for adeclaration of priority. It was held, that B, as first mortgagee, 
= was entitled to priority, on the ground that the registration of 
lis mortgage was notice to C, and there was no misrepresentation 
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. mortgaged land to B by a mortgage duly registere 
| quently got back the title-deeds and handed them to C, to whom he 
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defendante Nos. 2 and 3 binding themselves as sureties for the 
due payment of the mortgage debt. This mortgage had not been 
registered at the dates of the execution of the mortgages to which 
I am going to refer. On the 27th of April 1888, the secretary of 
the plaintiff company handed over to defendant No. 1 most of 
the title-deeds which had been delivered to the plaintiff company 
on the execution of the mortgage, and defendants Nos. 1 and 3 
undertook that they would raise a loan thereon and discharge the 
debt due to the plaintiff, or return the titl ds if they failed in 
raising the loan. On the 28th April 1888, defendant No. 1 
deposited the title-deeds with defendant No. 4, and executed a 








mortgage to her-for Rs. 4.000; and on the ith May 1888, 


he executed an instrument creating a further charge in her favour 
for Rs. 1.000. These two sums were applied by defendant No. 1 
to hig#own use, and not in discharge of the prior mortgage. The 
mortgages to defendant No. 4 described the mortgaged premises 


“as being then free from incumbrances. On these facts, it was beld 


that the plaintiff company had been guilty of gross negligence in 
letting the title-deeds out of their possession, and the mortgages 


of defendant No. 4 were, therefore, entitled to priority over the 








of the Bombay High Court in Balma Kundus v. Moti Narayan.' A constructive i 
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B which could relieve C, as subsequent mortgagee, of the duty 
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— in this country where registration is preseribed by statute, 
titledeeds he who registers his deed promptly should reap the reward of 
according — 
topractice. his care and diligence, and that a mortgagee who has registered 
his mortgage does not forfeit his priority, if he returns the title 
deeds to the mortgagor in accordance with the usual practice 
in such cases in the mofussil.' 
che In connection with the question of priority, there is one topic ` 
on which a few words will not perhaps be thrown away. I allude 
Priorityeannot to the doctrine of lis pendens. In consequence of the rule pendente 
be affected by `. B a Á 
ereation of lite nzhil :nnovetur, the priority of a security cannot be affected by 
i EN any incumbrance created by the mortgagor during the pendency of 
BE a suit for foreclosure or sale. This maxim is founded not upon the 
technical ground of constructive notice, but on the broad principle 
that litigation would be interminable, if any of the parties to an | 
- action could create any rights in favour of a third person Aring 
the pendency cf a suits As observed by Lord Cranworth im 
Bellamy v. Sabine :— 
NS * “Tt is scarcely correct to speak of lis pendens as affecting 
Bellamy. a purchaser through the doctrine of notice, though, undoubtedly, 
the language of the Courts often so describes its operation. It 
affects him, not because it amounts to notice, but because the 
law does not allow litigant parties to give to others, pending the 
litigation rights to the property in dispute, so as to prejudice 
the opposite party. Where a litigation is pending between & ` 
- plaintiff and a defendant as to the right of a particular estate, — 
the necessities of mankind require that the decision of the Courts 
in the suit shall be binding, not only on the litigant parties, but 3 
also on those who derive title under them by alienations made ee 
pending the suit, whether such alienees had or had not notice of ` 
the pending proceedings. If this were not so, there could be no Së 
certainty that the litigation would eyer come to an end. A —— 
cage or sale made before final decree to a person who had no notice, CR 
of the pending proceedings, would always render a new sult ne⸗ | 
sary, and so interminable litigation might be the consequence.» | 
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1 (1898) Monindra v. Troyluckho, ` section 52 of the Transfer of ere s 





practice usual ? apply to moveable property, “7 


-3 (1857) Bellamy v. Sabine, 1 DeG. v. Buckley (1894), 3 Ch., 483. 
and J., 566, 578; see also the notes to E E 
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o Before brifging this lecture to a close, I ought also to deal! 
with the SEH Ze of notice, as the right to priority may be affected 
by notice, the existence of which must be established before the 
completion of the transaction, the latter, it should be borne in 
mind, including the execution of the deed as well as the payment 
of the money. It is generally thought that if an incumbrancer has 





no notice of a prior charge when he advances his money, he is 

quite safe. But this is not an accurate statement of the law ; 

for he will be affected by notice obtained before the execution 
of the deed though the money may have been already paid, the 

) payment and execution being parts of the same transaction. 

- In other words, no priority can be acquired by an incumbrancer 
who has notice of a subsisting charge either before payment or 
the execution of the deed. The denial of notice, which, it 
shoulfl.be mentioned, must be positive, ought, strictly speaking, E 

= to state that there was no notice either at or before the execution 

of the deed or payment of the consideration money, but denial , 

of notice at the time of making the purchase and paying the 


Ki 





p 


purchase money may be sufficient. D 
Notice, which has been defined in section 3 of the Transfer Kinds of 
= -~ of Property Act, is properly speaking of three kinds. It is said to atar frees 
~ be ‘actual’ when the person actually knows the fact, and ‘ con4 r — 
structive” when he would have known it, but for gross negligence — 
_ or wilful abstention from an enquiry or search which he ought to 
Ze have made. It is called ‘ imputed’ when information of the 
| Sat is given to or obtained by a person’s agent under the 
-= circumstances mentioned in seetion 229 of the Indian Contract 
S Act. ‘The term ‘constructive notice, however, is frequently used 
In ee sense, but not very accurately, so as to include what 
bh have*called ‘imputed notice, which may itself rest on con- 
tructive ‘notice. 
SC is impossible within my present limits to deal with the 
= = question of notice adequately, and I can only hope to give — 
Sh — of the law. on the subject. - - 
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Actual notice, 
a question of 
fact: purtha- 
ser not bound 
by rumours 
or statements 
by mere 
` strangers. 
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The question of actual notice seldom presents any Teal 
diffculty, as it is a pure question of fict. But neither suspicious 
circumstances nor general reputation can amount to such notice! 
“For flying report,” says Lord Keeper Egerton, “are many 
times fables and not truth "77 and Lord St. Leonards broadly 
lays down ‘‘that a purchaser is not bound to attend to vague 
rumours or to statements by mere strangers, and that a notice? 





in order to be binding must proceed from some person interested. 
in the property.“' This proposition has, however, been questioned = 
by Mr. Dart, who thinks that the rule should be stated ma 

more qualified form, and the question of actual notice treated | = 





as a question of fact to be determined on the evidence.® For. 
it is one thing to say that mere flying reports are not evidence, = 
and another to affirm that a purchaser cannot in any case be 
affected by a deliberate- and particular statement of an aélverse 
title unless made by a party interested, It should be added that 


“a notice may be effectual, though it may be inaccurate as to the 










‘definition, which is, perhaps, not quite faultless, assumes that a 


$ me. 


particulars or the extent of the interest which is claimed. Nor 
can an intending purchaser escape the effect of actual notice bf 
shewing that no amount of enquiry would have discloged the 
interest of the claimant, if it is afterwards proved that he om 
had an interest in the»property.® 

_ Constructive notice, however, is a very intricate subject, 
the law on the point — be put into a nutshell. It has 
roughly defined as knowledge, which the court imputes to a pers 
upon a presumption, so strong that it canpot be allowed to 
rebutted, that ‘the ARET S nist have been obtained. 










person is bound to make reasonable enquiries and to draw — * 
able inferences from facts in his possession and cannot be allo = 
to escape from the consequences which follow upon" “notiee | % 
merely Saying that he did not make any such enquiries OF d 
draw any such inference. Büt though the cireumstances WA 
should eall for enquiry’ may, no SS 


1 (1843) West v. Reid, 2 Hare, 249; ~+..* Dart, 967, E — * 
(1855) Greenslade v. Dare, 20-Beav., 284. s — Santen, * pa 
_* Gouldsborough, 147, pl. 67. © 248; cf. (847) Gil 


$ Vendors & Purchasers, l4th Ed., 
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it may be safely said without laying down any general rule, that they — 


must be of such specific character that the court can place its finger 
upon them and say that upon such facts some particular enquiry 
ought to have been made. Itis not enough to assert generally that her Pace: in: 
enquiries should be made, or that a prgdent man would make circumstance 
enquiries.. Some specific circumstances should be pointed out as mi? Ze 
the starting point of an enquiry, which might be expected to lead 
to some result." 

In Jones v. Smith? Wigram, V. C., observes: “ It is scarce- Jones v. Smith. 
ly Possible to declare a priori what shall be deemed constructive 
notice, because unquestionably that which would not affect one 
mif may be abundantly sufficient to affect another. But, I 
believe, I may with sufficient accuracy for present purposes assert 
that. the.cases in which constructive notice has been established 
resolve themselves into two classes. Firstly, cases in which the Cases where 
party charged, has had actual notice that the property in dispute — 
was in fact charged, encumbered, or in some way affected and 
the Court has thereupon bound him with constructive notice of 
facts and instruments to a knowledge of which he would have 
been led by an enquiry after the charge, encumbrance, or other 
circumstances affecting the property, of which be- bad actual 
notice ; and secondly, cases in which the Court has been satisfied — 
from the evidence before it that the party charged-had designedly — 
ER from enquiry for the very purpose of avoiding notice, — 
a purpose which, if proved, would clearly show that he had a — 





suspicion of the truth, and a fraudulent determination not toJearn — 
"it. But if there is neither on the one hand actual notice that the * — 
property is in some way affected, nor on the other hand any a —— 
fraudulent turning away from aknowledge of facts, which the * . ~~ 










wa as distinguished from fraudulent and wilful 

blindness, then the doctrine of constguctive notice will not apply ; 

the purchaser will in equit® be coMidered, as in fact he is, a bona 

fide purchaser without notice.” To the above classification must ` 
ss neglig said in some cases to be so 
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Gross gross as to be evidence of fraud, and therefore to be visited — 
neghgence. 


the consequences of fraud, although, morally speaking, the party 
charged may be perfectly innocent, a mode of expression which, . 
I venture to think, serves no useful purpose, and is open to the 7 
eriticism which has been made on it that it confounds two things 
which are clearly opposed to one another, carelessness and de 
sign. It is on this principle that a mortgagee who omits to 
enquire for the title-deeds is postponed, as you have already seen, 











to a subsequent incumbrancer.? e = 
E a I will now endeavour to illustrate the operation of the rule : 
eaten sg of constructive notice by a few concrete instances, beginning 
notice. with two old cases. 


Where a purchaser bought with notice of a mortgage which — 
was mentioned in his conveyance, he was held to be bound by 
constructive notice of other incumbrances to which the mortgage ` 
, referred. ‘* The mortgage,” says Lord Nottingham, “ was excepted 

| f he conveyance, and, therefore, a purchaser could not & 

Ka, ig nt of the mortgage, which would have led him to the othe 

— deeds in which, pursued from one to another, the whole ease must 
have been discovered to him.’ 

- In another case, C, lending money on the security of an estate 
which was already in mortgage to A and B, was informed that 
‘the latter had a judgment upon the property, but nothing was 
said about a mortgage. Afterwards C got in the legal estate 
from A and bought the property. It was held ina suit by B. 
praying to be let in to redeem the first mortgage, and to set — e 
the sale to C, that notice of the judgment was sufficient to pate 
on enquiry as to B’s actaal rights, and was, therefore, —— 
direct notice of the E Ze “Though C has E 
a legal estate, it is clear that before taking his mortgage he kué 
that B had an honest charge on the estate, and even bad Wé 

but a judgment, it would still have been a lien on thë l: 

KS e =- therefore, notice of some species of prior —— eg: 

would have bound the mortgagee ; and it became C's dut y to f 


SA. 


ascertain, as he might have — the true state of the fac at? ` 
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+ Bp. 492-508, ante. 
® (1671) Biscoe v. Earl of Banbury, 1 
ee, 291; cf. 141789) — v. 
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in » that case, appears to me to be strictly pertinent to the present 
— ` occasion. It is in these words—* With respect to the effect of 
‘possession merely, we take the law to be that if there be a tenant 
E, possession of land, a purchaser is bound hy all the equities ~ 
| which the tenant could enforce against the vendor, and that the i 
a. of the tenant extends not only to interests connected with 
tenancy, as in Taylor v. Stibbert bat also to interests under 
— collateral agreements, asin Daels v. Davison, Allen v. Anthony,’ * 
the principle being thame in both classes of cases,- namely 

that the possession of the tenant is notice that he has som 

iaterest in the land, and that a purchaser having notice of tha 
tact i is bound, according to the ordinary rale, either to inquir 
i what that interest is, or to give effect to it, whatever it may be.’ ` 
= = n- “The judgment then proc weids as follows :—- The rule is stated 
= in the same way by Sir James Wigram in his elaborate judgment 
= ap the case of Jones v. Smuth* If a person purchases an estate SS 
— which he knows to be in the occupation of another 
vendor, he is bound by all the eqnities which the party 
Occupation may have in the land ; and, referring to the authorities 
™ which I have mentioned, he adds, for possession is prima facie 
` evidenée of a seisin in fee.” e d 

"SE ee | apprehend that these passages do not mean that it applies — 

werely to the person who, by himself and his labourers, tills the~ Ger 
Nand, but that < by the — in occupation ’ is also meant the 

— person who reeeives the rents.” — 
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RS _ The question was also discussed in Mumford v. Stohwasser,§ Mumford — 
ere ‘Sir George Jessel, M.R., held that, as the house was — 
ae Es d —* in the possession of the tenant of the plaintiffs, the ` a Leg 








= = | Es had “constructive notice of this — — and con- 


Jeebunissa v. Umut, IS W. R.. 151 cé 
(1836) Mahammad v. Man Sing, siege iS c 
i 125; (1883) Santaya v. Narayan, 8 ` 
_ Bom., 182; (1882) Kanayalal vV. Pyarabu, 
7 Bom., 135 ; (1892) Jugal v- —— 
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sequently notice of the plaintiffs title. But where a person 
found his vendor in possession, and had no reason to suppose that 
he was in possession otherwise than as owner, it was held that 
ion would afford no notice, either actual or constructive, 


of the title of the person under 


such possess 


whom the intended vendor was 
holding possession as a tenant.* 


Neglect of There is another class of cases in which a person may, be 
usual or e * 

om ergy affected with constructive notice of a fact by reason of his neg- 
moarns: o ir 

_~ knowledge, lect of the usual or recognised means for acquiring such know- 


ledge or notice. On this principle, registration may be regarded 
as notice, but, although this is so in America, a different rule 
England, where registration is not notice by set 
But if a person actually 


obtains in 


J rtration 
tice in 
Amenca bunt 


searches the register he will be deemed 
notin Engiand. 


to have notice; though, if a search is made only fora particular 
period, he will not be deemed to have notice of any instrument 

not registered within that period.* ~The propriety of the English 

rale has been questioned by some learned judges,‘ but the earher 
decisions have been adhered to, perhaps, as a learned writer dk 
serves, more from the doctrine having become a rule of property 
than from a sense of its intrinsic propriety. But registration 
d` not, even in America, constructive notice of everything which 
may be contained in the memorial. Thus, if the memorial con- 
tains a recital of another instrument or fact, it will not be notice a 
either of such instrument or fact.? 


View taken by Lord Redesdale, while admitting that no person thinks of 
dale. — purchasing an estate ina register country without searching the 


“registry, was nevertheless ef opinion that it would be dangerous to” 
treat registration as constructive notice, for it must be then taken 








~> 


3 See also (1852) Bailey v. Richardson, 
9 Hare, TH ; (1845) Hamilton v. Lyster, 
7 Ir. E. R., 560. 

2 (1588) Moreswarv. Datiu,12 Bom., 569. 


Ir., 189, 373. It may be noted in passing 
that sec. 15, Yorkshire Registries Act, 
183, was an enactment which the gods 
are supposed to love, for it died the next 


ke 


eme 


year ; see 48 and 49 Vict., c. 2, | sec. 5 

* Sugden’s V. and P., P- í 761; cf- 
(1894) Joshua v. AUiance Bank of Simian 
22 Cal., 185, 204. See also the cases 


Wa: * (1853) Proctor v. Cooper, 2 Drew, cited in the last note. | 
y m 1; (1525) Hodgson v. Dean, 2 Sim. E © s See in passing (1741) Hine! y. Dodd, 
; St., 21. This is also the law in Ireland 2 Atk., 275. $ > * 
(1884) In re O'Byrne’s Estate, L. R., 15 ® Story’s Equity, sèc- 402. e, 









1 Kent’s Commn., Vol. 4, Part VI, 
sec. 5S ; (ISSO) Lakshman. Sarug 
6 Bom., 163, 186. See also (1890 
lal v. Ramchandra, 22 Bom., =) 
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be notice of everything that may be contained in the memorial, 
if the rules touching constructive notice were like the laws of 
ature incapable of modification and inexorable as fate.! The solu- 
tion, however, of the difficulty, which was apparently felt by his 
Lordship to be insuperable, is very simple. For the rule that regis- 
tration is notiee need not necessarily involve the cofisequence that, 4 
if a memorial contains a recital of another instrament or of a fact, A 
it is notice either of such instrument or of the fact recited in it. | 
On this question, the High Courts in India are divided in Opinion 
-opinion. The Bombay High Court has consistently followed the India. 
American doctrine that registration is notice.? The Allahabad High — 
Court, too, holds a purchaser affected with notice of a registered registration is 
instrument if he makes no enquiry? or is unable toshow that — 
anything bad been done to mislead him or to put him off his guard, 


I presume, by the person who sets up the registered instrument.* 














It is, however, open to question whether the Allahabad High 
“abe has not gone too far in holding that registration of a Subse- 
quent incumbrance is notice to a prior incumbrancer. In Janki 

vV. Kishen,’ it is said that a mortgagee will be deemed to have | 
Notice of a subsequent registered incumbrance affecting the pro- pi 
perty mortgaged to him, inasmuch as it is the duty of e 

prior mortgagee to search the registry for record of any such Allahabad ` 
subsequent incumbrance, and if he has not done so, he must be hae — 
taken either to have wilfully abstained from an enquiry or search re — 


istration of ` 
which he ought to have made within the meaning of section ĝ is mortgage as 





d Ae 








sequent 





ol the Transfer of Property Act, or to have omitted to do an act mortgagee. "7 
which a reasonably prudent mortgagee ought to have done, and ` be 
would have done, which act, enquiry or s@arch would have resulted — 


"3 x the disclosure of the existence of the-subsequent incumbrance. 
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J Latouche, 1 Sch. & * (1887) Churaman v. Balli, supra; — 
Le ; (1804) Underwood v. Cour- cf. (1888) Agarchand vy. Rakhma, 12 de Sé Gë 
` was 41, GA Bom., 678 ; (1893) Balmukund v. Moti, 28 
Vea) Lakshman y. Dasrat,6 Bom., 18 Bom., 444; (1895) Dhondo v. Bale = 
e (1883 aya v. Chenbasapa,9 krishna, 20 Bom., 291. See also (1845) =- =- 
i ice A Dan _ Chintamon v. Hamilton v. Lyster, 7 Ir. L. Revi 
* 5 (1894) 16 All., 478; see also (1 
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This involves the proposition that registration of a puisne 
mortgage 1s notice to a prior mortgagee. It is, however, ger — 
doubtful whether any retrospective effect, so to speak, can be given 
to the registration of a document ; for a mortgagee when he registers 
z his own deed secures protection for it, and cannot fairly be called 

upon to search the register from time to time to see þow the mort- 

Norulein © gagor has dealt with the equity of redemption. In America, where > 
— duty it is settled law that registration is notice, no such duty is imposed ` 
maant n on a mortgagee. “While the law requires every man to deal 
mortzages. with his own so as not to injure another, it imposes a greater obl- 
gation on the second mortgagee to take care of his own interest, 

than upon the first mortgagee to take care of them for him. Thus, 

if the mortgagee releases any portion of the mortgaged premises, 
— his security upon the remainder for the whole mortgage-debt will 
a not be impaired merely because there is a subsequent registered 








mortgage or conveyance of any part of the remaining land, if the 
mortgagee has no notice of it. To make it the duty of the first 
mortgagee to enquire before he acts, lest he may injure some one, 
would be to reverse this rule, and make it his duty to do tor the 








e second mortgagee what the latter should do for himself."” | E 
ZS erer In Madras, however, the doctrine that registration is notieġ 
no notice. is treated as an American heresy, which must he carefully 
Bs. eschewed by all orthodox followers of the English law. The 
3 learned judges refuse to enter upon what they call the “ abstract 

Ky ` question” of the expediency of the rule, though they admit 


that “ much is to be said on both sides,” a sentence which inyo- — 
luntarily reminds one of a well known paper in the Spectator. d : 
In Calcutta, the last word bas not perhaps as yet been spoken. ` 
In the case of Joshua v. Alliance Bank of Simla} — KS 
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“ absfentjon from inquiry or search ” on the part of the plaintiffs = 


as td fix them with constructive notice, I fear he is treading on 
debateable ground. Mr. Justice Sale talks of many things—con- 
structive notice, voluntary conveyances, rebutting presumptions 
of fraud and preventing presumptions of fraud from arising; but * 
the judgment does not give forth any certain sound on the abstract 4 





teg under discussion. 
“In a later C ‘alcutta case, however, it was laid down broadly, —— e. K 

apparently without much argument, that registration is not SR 

notice.! But in the most recent case on the subject, the question 

whether registration is notice in this country is said to be a 


question not of law but of fact.2 It is suggested that it should Monindra r, 
Troylucko. 


hb 


he determined in each case whether the omission to seareh the 





8 
register tuken together with the other facts amounts to such | — 
gross negligence as to attract the consequences which result from k 
notice ; and it is added that this test may, perhaps, reconcile the — 
apparent conflict of view suggested by the authorities. But I a 


venture to doubt whether this remark can be treated as an: thing 





better than a pious opinion. Of one thing, however, I am con- a o 
_fident. The adoption of the proposed test would inevitably lead gn 
dp much perjury ani litigation. 





Before dismissing the subject of constructive notice. I ought Doctrine of 


constructive 
to mention that the doctrine is thought by many competen: lawyers notice should 


a 


— 
GSegn 


be introd E 
to have been pushed to its extreme limits in England ; and in tltis Ho countey = | 


untry, where the art of conveyancing is still in a rudimentary —— 
‘State, too great caution cannot be exercised in its application.’ 

-~ [na recent case in the House of Lords, Lord Watson said he had 
the greatest distrust of the ‘constructive principle,’ and Lord 
Bramwell, who was remarkable for plain speaking, said that 
‘ “constructive corruption’ and similar expressions are only used — 
_ persons who have a desire to bring about a certain result, and ` 
p ae know how to do so, by the use of ordinary and intelligible 
a —— There was thus a good deal of truth in the iret 
E zm arl kof Lord Bowen, who spoke of bringing t to a case a 


: rdawan v. Gobind, 23 a Get — ere v. — 
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with cases of constructive notice. But the minds of very ` 
equity lawyers are, I fear, in this primitive condition. 

tions ` Constructive notice, says Sir Frederick Pollock, is anathema 

to men of business as it creates insecurity in all their dealings; 

and this is the reason why the decision of the House of Lords 

in the case of Earl of Sheffield v. The London, Fe. Bank! was 

` received by the banking world with murmers both loud and deep. 

But the doctrine is said to be essential to an ideal system of 

— law, though it is added that the standard of intelligence should 





i Observa 


` 





ior | : 
— not be fixed too high, nor persons put on too close enquiry. But 

> o I venture to doubt whether any legal fiction is an — 
—— — —— — — 

me of juris rudence. | essness or negligence may be followed 


by certain penalties ; but it is surely not necessary to invent a 
legal fiction for that purpose, though I do not deny it may be 2 

sometimes a compendious mode of expressing a legal formpla. 
I will speak, next in order, of imputed Notice, which means E- 

notice given to an agent, or knowledge Wonired by him m the 
t course of transacting the business of his principal. The principle on 
which the doctrine rests seems to be that the agent is the alter ego 
ee che of the principal who stands i In precisely the same position as the ` 
agent in the transaction, so that the knowledge of one is the know- 

















= _ ledge of the other. Some lawyers are, however, inclined to think F 
SEN that the doctrine of imputed notice rests upon the presumption that a 
z5 bs the agent would communicate to his principal whatever he knows — : 
mee himself. If this is the true foundation of the doctrine, itsapplica- — 
es tion should be excluded whenever the interest of the agent — 
















conflict with his duty. But that we know is not the law* 

The law on the subject is now ¢ontained in section — 
Contract Act, which says, “any notice given to, or infom it d š 
obtained by, the agent, provided; it be given or obtain 
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dourse of the business transacted by him for the principal shall, as 
between the principal and third parties, have the same legal 
consequence as if it had been given to or obtained by the 
principal.” It is, thus, clear that knowledge acquired by an agent 
in one transaction cannot affect the principal in another transaction 
with notice! On the other hand, it is eqvally clear that the 
principal will be affected with notice, though it may be against 
the agent’s interest to communicate his knowledge. But when a 
solicitor is himself the mortgagor, and no other professional man 
is employed in the transaction, the solicitor will not be considered 
as the agent of the mortgagee so as to affect him with notice of 
facts within the mortgagors knowledge, unless there is some 
consent on the part of the mortgagee to constitute the relation.* 
The only point which seems to be left doubtful is whether an 
exception may not be made, where the agent is implicated in a frand, 
the knowledge of which he would naturally keep back from his 


employ er. In England, such knowledge was never imputed to the 


principal, and the’'Con@@yancing Act has apparently made no change 
in the Jaw in this respect. Thus, in a case decided in 1868, where a 
solicitor was informed of the existence of a-settlement, but said that 
he should not communicate it to his client, as it might make him 
feel nervous about advancing his money, it was held that knowledge 
of such settlement could not be imputed to the client, without 
sanctioning a scheme to rob a man by colluding with his solicitor? 
It is scarcely necessary to point out that if a person is 
employed to do some purely ministerial act connected with a 
transaction, he does not become the agent of the person by whom 


he is employed so as to affect the latter with notice of anything 


within the knowledge of the former.* 





OL —— — — — — — — 


* Cf. (1886) In re Cousins, 31 Ch. D., Cartirright, 33 Beav., 178; (1875) Wat 
671; a case under sec. 3, sub-sec.1,cl.2 dy v. Gray, 20 Eq., 238; (1880) Care v. 
of the Conveyancing Act. The old Care,15 Ch. D., 639; (1875) Hormasji v. 
cases collected in (1843) Fuller v. Benett, Mankurarbai, 12 Bom. H. C., 262; dis- 
2 Hare, 334, with their refinements are ` tinguish (1856) Atterbūry v. Wallis, S 


no longer law. DeG. M. & G., 454; (1871) Roland v. 
* (1859) Espin v. Pemberton, 3 De G. Hart, L. R., 6 Ch., 678. 
— * (1849) Willie v. Pollen, 3 DeG. J. & 


e (1963) Sharpe v. Foy, L. R., 4 Ch., S., 596; see also (1834) Kettlewell v. 
e ? — Watson, 26 Ch. Ween Bio 
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law that J "ER may be affected my pe pw ; 
yet a person purchasing from him bond fide and. without notice SR 
cf will not be bound by it. A person with notice may also — 
ing from one ven, Purchase from a person who hought without notice. The reason = 
of this apparent anomaly is that it prevents the stagnation n 

am property, for without such protection a bond fide reien ` 
Be, without notice een not be able freely and completely to ` 
‘lispose of the property innocently acquired | y him. And on de 


ot 


same ground, a subsequent purchaser, however remote, although ` 
with notice, will be protected. The bond fide purchaser of am 
estate for value, as it has been often said, purges away the We: 
from the estate in the hands of all persons claiming under him 
for value, with the exception, however, of the original party, whose ` 
= conscience is affected by the notice.’ a 
= i In the English law, however, an equitable incumbrancer can- `, 





not under any circumstances give his assignee a better right — 
that possessed by himself, the protection g given by the law Wi ` 
8 person who takes without notice being confined to a mr? ` i 
the legal title. Where, therefore, there were three successive — 
gages to A, B, and Č, and ©, who had notice of B's mortgag * 
registered before him, and then assigned to D, who I | 1 — 
* B's mortgage, D was held not to have priority over B. e 


Do e — e e : eege — we ~ 
i — — — 
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e ` (1575) Dayal v. Jivraj,1 Bom., 237; mp, 395, 753, See also 1890) 2 Bart rri ei? 
(1877) Raju v. Krishnarao, 2 Bom., 273, case, H Ch. D., 432, 4453 distin zui 
; Se — mn: et, (1892) Suratchunder v. Gopal, (1857) Carter v. —— o 
2 Cal., 296; 19 I. A., 208. For the 2 (1852) Ford v. While, 16 Bi en, P 
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LEGruURE: A; 
; = 
EXTINCTION OF SECURITIES. 


I witt now deal with thè various methods by which a security 


may be extinguished ; and, as in the preceding lectures, I will 


begin with securities on land. 


A mortgage is, generally, discharged by payment by the Payment 


discharge= 
mortgagor or on his behalf of the money due upon it, but not, as mortgage. 


I told you in the case of a mortgage in the English form, by a 
mere tendler.' 


of course, be made to a duly authorised To whom pay 
mentecan beT 


agent of the mortgagee, though an authority to accept a tender does made. 


Such payment may, 


not imply an authority to accept a cheque.* But a person who 
merely bring: a notice demanding payment of the mortgage-money 
has no implied authority to receive it’; nor does authority to 
receive interest on a mortgage imply an authority to receive the 
principal.* But, where the agent is entrusted with the possession — 
of the security, he may be presumed to have authority to receive 

payment of the principal. No such presumption, however, can be 
made from the mere possession of the mortgage-deed, in favour of a 


legatee who is entitled to the interest only of a mortgage for life.® 


It may be here noticed that the technical rales of the English techni- 
cal rules not ` ` 
English law relating to accord and satisfaction have “not found introduced 


h -. © 
their way into this country, and the payment of a smaller sum og 





Bee p. 292, ante; see also Johnson 
v. Diprose (1893), 1 Q. B., 512. 

3 Blumberg v. Life Interests, de, 

(1897), 1 Ch., 171. 

© (1862) Toms v. Wilson, 4 B. & S., 
2. 455; 32 L. J. Q. B.,.33, 382. 














subject, however, issomewhat pecoliar 


and seems to have arisen at first ont of ` 


the custom of employing scriveners to 


lend ont the money of their clients; 


see Fisher, sec. 1511. 
s Jones, sec. 964. 
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But see (1850) Wil- } 
kinson v. Candlish, 5 Ex., 91. es 
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on or after the day named in the mortgage-deed, if accepted 
| by the mortgagee, will amount to a valid discharge." Where, 
oe tema by however, the mortgagee agrees to accept part of a debt m 
CES payment satisfaction only on condition, he will be entitled to recover =| 
= oondition. the whole of the original debt, if the condition is not complied 
with by the mortgagor. There is no question of penalty in such 


gases, for money due under a contract cannot be converted into a 





penalty which is only a punishment or infliction for doing or omit- 
ting to do something. “If,” says Lord Westbury, “ you were to 
put that proposition to any plain man walking the streets of London, 
there could be no doubt at all that he would say that it is reason- 
able and accordant to the common sense. But if he was 
told that it woall be requisite to go to three tribunals before you 








4 ` > — a . 
a could get that plain principle and conclusion of common sense 
"D, e? i = " 
wa accepted as law, he will undoubtedly hold up his hands with 
— astonishment at the state of the law.” 3 
Whether pay- Whether a payment made to one of several persons jointly 
ment to one of e e | . 
severalpersons entitled according to the terms of the deed to the money secured 


8 d 
WE gäer? not free from doubt. In England, payment to one of several 


joint creditors will discharge the debtor at law, but a different rule 
has always been followed in equity, as the money is presumed tg 
have been advanced by the lenders as tenants-in-common and not 
as joint tenants. “Though they take a joint security, each 
means to lend his own money and to take back his own.” * 

ge The presumption, however, that the mortgage-debt is held 
dobt held by by the creditors in common and not jointly may be rebutted. If, 
— * for instance, the loan consists of trust-money, the presumption of a 


GES? tenancy-in-common on the part of the trustees will not arise. 
ag E 
? Sec. 63 of the Contract Act; (1888) - (1849) Wallace v. Kelsall, T M. & Wer 


jointly entitled i e i ‘ : 
ichirges Dy a mortgage would be a good discharge is a question which 1s 
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Manohur v. Thakur, 15 Cal., 319. 264: (1899) Steeds v. Steads, 22 Q. B. D., 
$ s (1869) Thomson v. Hudson, L. R., 537 ; and this siew has been adopted by 
. 4 H. Li text writers. Fisher, sec. 1515; - Robbins, 


3 Per Lord Alvanley (1798) Marley p. 1034; AsWburner, p. 471. For the 

v: Bird, 3 Ves., 631; (1861) Matson v. - present state of the English law, asii 
Dennis, 4 DeG. J. & S., 315; (1851) Zn Conveyancing Act, 1881, sec. Gk Ia 

` re Carew, 4 Ir. Ch., 112; (1839) Vickers — a 
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“Bat j in the absence of any evidence or cireumstances which would i 








Bs: "justify a contrary inference, it will be presumed, notwithstanding — 
the form of the obligation, that the debt is due to the creditors in i = 


severalty.' 


* Ina recent Madras case, however, it has been held that pay- Paynient toa 

= i -mor 

2 | ment to one of two joint mortgagees, in the absence of fraud on the į m absence of 
ú fraud dis- 
part of the mortgagor, will operate as a valid discharge. It issaid charges mort 


in the jadgment that although the Indian legislature has in the BEES "En 


Contract Act declared against the common law rule of survivorship = 








aa well in the case of joint creditors as in that of joint debtors and = 
has also restricted the operation of a release of one of several joint — 
debtors, there is nothing to show that it intended to go beyond this 








= and refuse recognition altogether to rights or liabilities ¿n solidum. e 
7 The learned judges observe :—‘* We think that effect must be * 
given to the plain language used in section 38, and that the ` 
question above stated must be answered in the affirmative. So gd 4 
construed, the section is consistent with section 165, which Barber Maran 
a v. Ramana. 


lays down the rule that a bailee who has taken goods from £ 

several joint owners may deliver them backto one without the fg 
Sa geg of all. Itis also consistent with the common law case 
Wallace v. Kelsall,? and does not, as far as we can ascertain, 
` conflict with any other case except one which might have been 
` cited i in support of the respondents and which we think it well to 
-~ mention, lest it should be supposed that it has been over-looked. 
We refer to Steeds v. Steeds? the material facts of which are 

-similar to those in Wallace v. Kelsall In both the cases one 
r RS of the joint creditors who joined in the action had been satisfied 
by payment or otherwise. In Wallace, v. Kelsall’ the plea was 
held good on demarrer. In Steeds v. Steeds,° the statement of defence 
was held to be good only as regards the plaintiff who had been ` 
— d and BE share of the debt. The ee in the joigna 





































a (1840) 7 M. & W., 265. 
E + (1810) 7 M. & W., 204. — 
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and not joint tenants as well of the debt as of any security held 
for it.. Some of the cases refer to the presumption in favour of 





tenancy-in-common as against the rule of survivorship ; while 
— Matson v. Dennis which is also cited, is to the effect that a 
purchaser of property comprised in a mortgage would not be 
compelled to accept the title when it appears that the receipt for 
the money paid to discharge the mortgage was signed by one 
only of the mortgagees. Lord Justice Knight Bruce in holding 
that the estate was not fully discharged by such a receipt care< 
fally avoids expressing an opinion as to the question which might 
e arise in an action for the mortgage-money. In the present case, 
E it may be that a purchaser of the mortgaged property might 

. rightly have refused to complete on the ground that the plaintiff, » 
one of the mortgagees, was not ready to give a receipt or acknow- ` 
ledgment for the mortgage-money. But, when the question arises 
in an action to recover the debt, we cannot see that it makes any 
difference that the debt was secured by a mortgage. If the debt 
has been satisfied by payment, the rights under the mortgage instru- 
ment are extinguished and the action must fail. The law entitles 
a mortgagor to a registered receipt for his mortgage-money, but 
does not exclude other evidence of payment or make the giving 
of.the receipt a condition precedent to the discharge of the -= 
property.” ? 

It should be observed that in criticising Steeds v. Steeds 3 the 
learned judges admit that the authorities go to show that in equity 
persons lending money to a third person are deemed to be tenants- 
in-common as well of the debt as of any security given for it. If 
this proposition is correct and the learned judges do not — — 
dissent from it, the relevancy of section 38 of the Contract Act om 
which the judgment is almost exclusively based seems to be more E =< 
than questionable. * Ge 

I will limit myself to only one other remark. It is said that F- 
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ìn Matson v. Dennis Lord Justice Knight Bruce catefa ally = i 


avoids expressing any opinion as to any question which mi; pe — 
arise in an action for the _Mortgage-money: On turning to 
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_ report, however, I find that the learned judge distinctly says that 
‘payment to one joint tenant or tenant-in-common does not dis- 
charge the estate in equity. He then adds “ especially in the 
ease of vendor and purchaser I think the purchaser has a right 
to say that the whole £3,000 was not shown to be discharged, but 
that it is consistent with the evidence to suppose that it may 











be still an available charge in equity. ? e 
An incumbrance may also be discharged by payment into Discharge of 
i — š i J incambrance 
court-under section 57 of the Transfer of Property Act. That under Transfer 
e e of Property 
section provides :— Act, section 57. 


(a) * Where immoveable property subject to any incum- 





brance, whether immediately payable or not, is sold ech 
by the court or in execution of a decree, or out of 





- court, the court may, If it thinks fit, on the appli- 
cation of any party to the sale, direct or allow pay- 
ment into court.* 

(1) In case of an annual or monthly sum charged on the 
property, or of a capital sum charged on a deter- 
minable interest in the property,—of such amount 
as. when invested in securities of the Government 





of India, the court considers will be sufficient, by 
means of the interest thereof, to keep down or 


otherwise provide for that charge ; and — 
(2) in any other case of a capital sum charged on the pro- 2 
perty, —of the amount sufficient to meet the incum- Lë 
2 brance and any interest due thereon.’ KS 


Ké 





—— — — 





* (1864) Matson v. Dennis, 4 DeGex sales out of court. It may, therefore, 
= VS. kS., 350-51. be convenient for the vendor to stipu- 
H Itis doubtful whether a sale can late that on accepting the title the 











be made ont of court free from incum- ` purchaser s pay the required sum E — 
braness onder this section, if the pur- into court P the purchase-money. H — * 
= —— not consent and the vendor Hood and Challis’ Conveyancing Act, * — = 
7 — ege eier p- 16; see also (1884) In re ws N. Ry. . SE e E 





mot? 1e purchaser's assistance; for Co., 25 Ch. D., 788. 
n oh now apart | * The section does not provide 1 for 
arrears of — — nterest 
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“ But in either case there shall also be paid into court i Pe bo 
additional amount as the court considers will be sufficient to | Es 
the contingency of further costs, expenses „and interest, Er a | 
other contingency, except depreciation of investments, not e gege xceed- 
ing one-tenth part of the original amount to be paid in, unless — 
court for special reasons (which it shall record) thinks fit to 
require a larger additional amount. : = 



































(b> Thereupon the court may, if it thinks fit, and after 
notice to the —— unless the court, for R 
reasons to be recorded in writing, thinks fit to dis- 
pense with such notice, declare the property to be ` 


— 


freed from the incumbrance, and make any order” 
for conveyance, or vesting order, proper for giving ` 
effect to the sale, and give directions for the retention ` : 
and investment of the money in court. — 
(c) After notice served on the persons interested in or enti- — 
tled to the money or fund in court, the court may 
direct payment or transfer thereof to the persons ` d 
entitled to receive or give a discharge for the same, = 
and generally may give directions respecting | RS 
application or distribution of the capital or income — 
thereof.! : 
(d) An appeal shall lie from any declaration, O eo 
direction under this section as if the same — — 
decree. Ee 

(e) In this section * Court” means (1) a High Court i 
the exercise of its ordinary or — 
civil jurisdiction ; (2) the court of District d ` 
within the local limits of whose juris besche , 
— or any part thereof is situate ; (3) a 
which the Local Government ma; y fo on m ti tir 
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This enactment, which is drawn on the lines of section 5 of the Change in the 
ps D e e law by the 
English Conveyancing Act, 1881, arms the court with a power above sec 
which it did not previously possess. As the law stood before the 
passing of the Act, no land subject to an inecumbrance could 
be sold free from it without the consent of the inecumbrancer. 
Bat a different form of security may be now substituted for the 
land, even in cases where the charge is not redeemable. A 
mortgage may also, contrary to the general rule, be redeemed 
before the mortgage-money is payable, but in such case compen- 
sation will probably be allowed to the mortgagee for anticipating 
the payment, as also for any loss which may be sustained by him 
by reason of the transmutation of the security. 
The section, it will be noticed, also allows a mortgagee to be Mortgages. 
r redeemed in 
redeemed in bis absence, but this can be done, as a rule, only in those his absence 


only where 
: cases in which it is impossible to communicate with him, though communica- 


tion with him 
the Act, [ may remark in passing, contains no express provision jmpossible, 
‘for the service of any notice on the mortgagee.' It is also 
unfortunate that the word ‘ineumbrance ° is not anywhere defined. 
In the corresponding English Act, it includes ‘a mortgage in fee 
or for a less estate and a trust for securing money and a lien, 
and a charge of a portion, annuity, or other capital, or annual 
sum. It would, however, seem from the language of section 101 
that a charge is an incumbrance within the meaning of the Act. 
It is necessary to bear in mind that clause I of sub-section (a) S 
provides for two classes of cases,—one where an annual or monthly 
sam is charged on a property, the other where a capital sum is charg- 
ed on a determinable interest in the property. A determinable in- 
— terest in the property would seem to point to a partial interest carved 
SCH out of some other estate, where the whole is sold together. And this 
_ explains why in such cases, the dividends are required to be suffici- 
ent to keep down the charge, for there may be one or more claims 
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upon the purchase-money in respect of income and one or more. ) a 
Se S s tin ct claims in respect of capital.* For example, in the case of e 
eed a tenant for life and the remainderman, where there is a | S 


pp at. the life estate, the dividends will — the SE: 
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Bull, 46 L. T., 227; 30 W. R. (Engh 
244. Fora form of eao e arani 
` towhich the incumbrancer was not a 









3. 
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income to which the incumbrancer of the tenant for life is entitled ` 
during the latter's life; and the investment will represent what 
the remainderman is entitled to, after the determination of the 
life estate.' This appears to be the true meaning of the sub-section, 
though the language, it must be admitted, is rather obseure. 

It seems that the court cannot be called on to act under this 
section where the incumbrance or rent-charge exceeds the value of 
the land. In the recent case of G. N. Ry. v. Sanderson’ — 
where the question arose under the — section of the ` 


530 cee” OF MORTGAGE. we 





























English Act, Pearson, J., in giving judgment, observed -—*The ` 
question is, whether, under section 5 of the Conveyancing Act, J 
have power, or, at any rate, whether I ought, to compel the Com- 
pany to take the necessary steps to release the land from the rene — 
charge. Section 5 is only permissive in its language. It says 
that ‘the court mav, if it thinks fit . . . — direct or allow pay 
ment into court’ of the amount mentioned. and the court may, 





brance.’ Inthe present case, the sum which would have ta bè 
paid into court would be about £2,300. The first question is, 
whether section 5 applies at all to a case of this kind, and [am ` 
rather disposed to think that it does not. I am not asked by ` 4 
the vendors to make use of the power conferred by this section, | 
but I am asked by the purchaser to say that the vendors ought to 
apply to the court to make use of that power, when the vendors 
do not wish that the court should do so. I think that, wha 
it is said that the court may ‘ direct or allow payment into cour = 
the word ‘direct’ applies to a sale by the court, and the wo Lë 
‘allow’ to a sale out of court. The rent-charge is secured d Sg 
the land by an Act of Parliament, and I have great diffiea a ye 
saying that section 5 of the Conveyancing Act applies at eee 
a case, so as to enable me to take away from the gg 











entitled to the rent-charge that which the other Act b Se e * 


"3 Fer a form of order under the W. ae sis 
corresponding English section made in ford Haven Ry. Co. v. Mut: 






ʻa; case where the property was subject D., 402, where an order * 


to an annuity, see (1882) Patching v. notice to the — geck oT 
of a bankrupt t or, wi 
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them, without their consent, and, indeed, without any notice to 
them. I should hesitate a long time before I could come to such 
a conclusion. But supposing that, upon the application of the 
vendors, I conld declare the land free from this rent-charge, what 
I have to consider is, whether, where the vendors make no such 
applieation, I ought to insist on their doing so, when they would 
have to pay into court a sum very considerably in excess of the 
purchase-money of the land. I am not aware that the court has 
ever said that a vendor is not entitled to rescind a contract, when 
the contract contains a provision such as that which is contained 
in the present contract, and when the result of his not rescinding 
would be to impose on him terms which ke never contemplated, 
and never could have contemplated, and which, if he was not a rich 
man, would inflict on him the greatest possible hardship. In my 
opinion, my decision ought not to depend on the length of the 
vendor's purse. In the case of any ordinary vendor, I think, I 
should have declined to order him to pay into court a sum very 
nearly three times the amount of his purchase-money, and the 
fuct that the vendors are a wealthy company ought not, in my 
opinion, to make any difference. 1 think that the company are 
= entitled to rescind the contract, unless the purchaser is willing to 
_ Waive his reqnisition.” 
Where the mortgage is given not to secure the payment of Performaneo 


| of agreement 
money, but the performance of some other engagement, it will be discharges 
discharged as soon as the agreement is performed, though this may given — 
e sue orm- 
not be done in tbe mode contemplated by the parties. Thus, * 


IM ance. 
the case of a mortgage of indemnity, the mortgage will be extin- 













“guished when indemnity has in fact been obtained, though not d 
in compliance with the terms of the contract or in the way which $ 
the ‘parties had in view. In other words, the mortgage will be 


-B ex xtinguished whenever the object it was intended to secure is 
— accomplished. ez 
T ie mortgage will also be discharged, if the mortgagee re- Kelease eng 7 = 
= or the security, though such release does not of itself discharge mortgagee ` ` 
the debt. A release, it should be added, may be effected by mortgage. — 
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amount of the delt is not less than one hundred rapees.! Itis trae 
a person who releases a security without consideration may be said 
to make a gift of it. But the transaction does not fall under 
chapter 7 of the Transfer of Property Act, which deals only with 
gifts of tangible property. It is, however, never safe to trust 





merely to oral testimony ; and a parol release should, whenever 
practicable, be followed by a delivery of the mortgage-deed to the 
mortgagor. 

I will here interrupt myself, for a moment, to point out that 
in the opinion of English conveyancers a trustee, where the 





instrument contains the usual power to vary securities, can release 
a portion of the securities.? But Mr. Dart thinks that the compe- 
tency of trustees to release any portion of the property comprised 
in their security on a sale without receiving the purchase-money 
or an adequate proportion of it, is a doubtful point. A power to 
vary securities, it is suggested, does not authorise an abandonment 
of part of asecurity. But the preponderance of opinion 1s not in 
favour of this view, which does not, however, seem to be altogether 
unreasonable. Be this as it may, it is clear that the guardian of 
an infant in this country has no such power.* 

In this connection it may also be noticed that a power to 
release mortgaged premises does not include a power to release the 
mortgage-debt.® 

A release of a mortgage need not be general, but may be 
confined in its operation to a specified person or claim so BC 
merely to allow priority to such person or claim, leaving 
mortgage otherwise unaffected. Thus, in an American case where # 
mortgagee gave a release in favour of the United States in order 
to enable the mortgagor to start a distillery business, stipulat- 
ing that the lien of the United States for taxes and pé 
should have priority and that in case of forfeiture the title to the 















2 (1879) Safdar Ali Khan v. Lachman 2 Darts Vendors and Parent 
Das, 2 All, 554; distinguish (1885) 6th Ed., p. 689. — — 
Gurdial v. Jauhri, 7 All., 820; for the 6 Dart., p. 690. ~ an 

“English law on the subject, see Fisher, as (1897) Muthusubbia Y- —— 
BE , l 193. <=> er ty 

5th Ed., secs. 1519, 1520 ; see also (1888) goundan, 7 Mad. Le Je, Be ninr- 
In re Hancock, 57 L.. J. Ch., 793; (1891) Mercantile, re € pee ` 





cf. Edwards v. Walters (1896) 2 Ch., national, &c., Mexico USSe 
157. | | (note). Cf. Jones, set. * 
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3 | premises should vest in the United States, it was held 
= that the instrument did not operate as a general release so as to 
` entitle a junior incumbrancer to priority. 


I should add that a stipulation that upon making certain Stipulation 
about release 


payments, the mortgagor shall be entitled to have certain of mortgaged ` ` 

premises upoa = 
7 _ portions of the mortgaged premises released is not uncommon certain pay- = 
2 ments. = 
ima mortgage-deed ; though where the stipulation is subject 


to the condition that the mortgagor shall faithfully perform the 
= covenants in the mortgage, it can be enforced only upon due per- 














formance of such covenants. Such stipulations, however, do not 
run with the land and cannot, therefore, be enforced by a purchaser 
of the equity of redemption, unless assigns are expressly 





mamed* Mortgage-deeds also sometimes contain a power deene?" 
reserved to the mortgagor to sell any part of the land on sell part of 
_ <ondition of applying the proceeds to the payment of the mort- property: 
 gage-debt. In such cases, it would seem that the mortgagor may 
= convey portions of the property free from. the lien of the RW 
` mortgagee without any release or other act on the part of the , i 
=? latter, if he acts strictly within the terms of the power reserved | 
= to him? But the point is not wholly free from doubt, and a 
E prudent purchaser should insist upon the concurrence of the 
S _mortgagee.* 

LT have already told you that in England if a part of the Esectof re- 
* = mortgaged estate is released from the charge, the release will of corms * 
Present the security from being enforced against any part of the me — 
pe which at the time of the release had got into the hands 

af other persons, with the knowledge of the mortgagee But this 
` fe not the law in India ; though a partial release cannot prejudice The law in 
fe rights of persons interested in the remaining portion, who pe 

i insist upon a rateable abatement of the debt originally charged 
a property. Pledges of moveable property, however, 
cein passing, are governed by a different rule in the 


| owe wW, a release of a part of a security being only an 




































ishm ent Ces, tanto” Again, an —— as Be eg: Mae 
Dee S ` ie 

s pp. 380, S1, ante. x , * E 

p. 380, ante. > AG 








534 LAW OF MORTGAGE. 
































remember, has been created by statute in favour of | judgment- 
creditors who may release any part of the debtor's lands without ` 
imperilling their right to proceed against the rest. Another 
exception has, also, been made by the legislature in the ease of — 


rent charges.” 


EE be Where a release has been obtained by fraud or misrepresen- 
fraud or tation, it will of course be inoperative as between the parties, and — 
nxisrepresen- | y — ok SE 
tation : — the mortgagee would be restored to his original position om 

's rights Bee 


insnehease. discovery of such fraud or misrepresentation. A person wi > 
is induced to give up a subsisting charge in ignorance of Mm 

rights is also entitled to claim similar relief. Thus, an assigne 

in bankruptcy who purchased an estate of the bankrupt under th * 
commission was treated as a trustee of the profit upon a resale for $ a 

an equitable mortgagee by possession of the deeds, though the ber ` 

had delivered them up on receiving the produce of the first sale? 

Substitution So, where a new mortgage is substituted, in ignorance of 


of new Š 
mortgage intervening lien, relief may be given to the mortgagee by — 


= ne E its original priority to the released mortgage. This was done — 
in a ease in America where the holder of a first mortgage, np 
ignorance of the existence of a subsequent one on the ges. 
released his mortgage and tookanew one. There was no evidence 
of mistake except such as might be inferred from the mortgage 
ignorance of the existence of the intermediate mortgage, 
there was also no evidence that he would not have made H 
arrangement, had he known this fact ; but it was considered | pE t 
£ although the court was not at liberty to infer facts not f 

yet it was at liberty to draw all the inferences which logi zi 
and naturally followed from the facts proved ; that it was oh 
of reasonable prudence and caution, such as men commonly 1 
in the conduct of business affairs for one having a first mor ? * 
upon property, without consideration or other appare 
to release it, and take a new mortgage subject to a prior li 
considerable amoant ; and it might therefore be inferred P — 
mortgagee would not have made the release, had he know mor bò ? 


e 
e í 
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eee mortgage.* te ; ) 
a 2 & 23 Vict., c. 35, 5 Ll. ` rgan, Ex A s 
SE & 23 Vict., c. 35, s. 10. ` Jones, sec. 971. See also” 
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Bat the rights of third persons who have honestly lent money Rights of pers 
sons who have 


` on the faith of a release cannot be affected by any secret infirmity lent money on 
in the transaction. In other words, the security will not be * — 
available against a person dealing with the mortgagor subsequent 
to and on the faith of the release.' It must, however, be dis- 
tinctly made out that the money was advanced on the faith of the 
title which the release gave or appeared to give to the borrower, 
and not merely in the expectation that a release would be executed. 
If, for instance, the money is advanced on the mere assurance ot 
the borrower that he would obtain a release, and he afterwards 
obtains it by means of fraud, the mortgagee may insist upon being 
restored to the position in which he stood before he was induced 
to release his security, not only as against the mortgagor, but 
also as against any person who has advanced money though in 
e good faith to the mortgagor on his bare assurance that he would 
=. procure a release.* 
This was decided in Eyre v. Burmester? one of the series of — 

eases which arose out of the frauds committed by the notorious 
John Sadlier. The report shows that after the completion of a 
transaction regarding a loan, but before the whole of the money 
had been actually paid, it was discovered that the estate, which had 
been offered as security, was subject to a mortgage in favour of a 
third person. The money, however, seems to haye been ultimately 
advanced on the assurance of the borrower that he would free the 
Property from the prior incumbrance. This he afterwards suc- 
ceeded in doing, by inducing the prior mortgagee to release his 
S mortgage i in exchange for certain securities which turned out to be 

be It was contended on behalf of the subsequent mortgagees that 
= — entitled to the benefit of the release under a well-known 
| fale which I have already discussed.* It was also argued that as the 
z Fera operated as a discharge of the incumbrance, a conveyance 


4 = to them would have been a mere idle form, the absence of which 
not affect the > legal position of the patie But it was held 
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thata grantor cannot acquire, by virtue of a fraudulent transaction, 
such an interest as would ‘feed his prior contract ;’ and as the 
release had been obtained by fraud, the subsequent mortgagees 
could only claim the benefit of it, subject to the rights of the 
prior mortgagee. 

It was also thrown out by some of their Lordships that, even 
if the advance had been made subsequently to the agreement to 
release the prior security, but before the execution of the deed, 
the prior mortgagee would not have forfeited his preference, as his 
agreement with the mortgagor was that he should release the 
mortgage on getting substituted securities of the same or greater 
value, and not forged securities. 7 = 





It seems, however, to have been generally conceded that if the 
release had preceded the advance of the money,and if that advance 
had been made on the faith of the title which the release gave or ap- 
peared to give to the mortgagor, the case would have been different. 
The subsequent mortgagees would then have advanced their money 
relving on a solemn deed by the prior mortgagee, representing that 
so far as related to his security, the title of the mortgagor was clear, 
and he could not have been heard to say that the execution of the 
release had been obtained by means of a fraud practised by the 
mortgagor. The subsequent mortgagees might then have truly said 
that they were no parties to the fraud, and bad acted on the faith ` 
of a deed which, they had a right to presume and did presume, had 
been fuirly obtained. But this, as the report shows, was not the. 
real state of the case, as the money had been advanced, long before 
the deed was executed, in reliance merely on the mortgagor's 
assurance that such a deed should be obtained. It is true the 
mortgagor did subsequently obtain a release, but he did so by 
means of a fraud, and the case did not, therefore, fall within the 
rule that equity will fasten itself on any new title which may nig 
acquired by the grantor, if the old title is defeated. — 

The right of an incumbrancer, who has been induced to — 
cute : a release by means of fraud, to be restored to WW 






— — of the fraud and acting on E? oft SC 
release executed by him, and not merely, as the whole t ten 
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debate in the House of Lords shows, on the faith of an 
agreement to release the mortgage in exchange for securities of 
=e Nee e which the mortgagor never gave. 
= = ‘Lord Westbury, indeed, goes much further. “If,” says the Westbury 
learned judge “ (which is not proved), they, z.e., the subsequent ; 
wortgagees, had advanced money to Sadlier on the faith of the 
: ; Telease and their actual possession of it, but without taking a con- 
` veyance, they might have had a lien on the deed itself ; but their 
Interest in the estate being equitable only, would still, in my 
| opinion, have been subject to the superior equity of Eyre. W hilst 
= the estate remained in Sadlier, so long was it liable to be pursued 
— and recovered by Eyre.” rz But,” adds his Lordship, “there is no 
= sufficient proof of any such advance by the bank ; and the only ` 
-foundation of the bank’s claim is the mortgage by Sadlier prior 
KI deed of reconveyance.””! 
Lord Cranworth, however. seems to have been of a somewhat fer Lord 
= — opinion. * There can be no doubt as a proposition of law,” 
= says his Lordship, “ that if a person who has a charge on lands, 
_ eaters into a valid agreement with the owner to release his charge 
the purpose of enabling the owner to raise money on mortgage, 
de the faith of that agreement communicated to the mortgagee, 
w mortgage is made, then the person who has the prior charge 

ean nev er setit up against the mortgagee who has advanced his 
Se, ney inconfidence that the prior charge would be released.” His 
hip, however, was of opinion that the facts of the case did not 
— the application of this principle, as the dates of the 
7 "EE between the parties showed that the advances 
emg on the faith of any binding agreement to release the 



































ane learr — of the fifth edition of Fisher's Mortgage 
* think that the view of Lord Westbury was practically 
by Se —— of Lords,® but adds that the prior mortga- 
be ! ad to his position without prejudice to the rights 
vb ho are —— to have lent money on the faith of the 
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release.' The two propositions, however, do not quite fall in with 
one another. But, be this as it may, a judgment based upon the dis- 
tinction between legal and equitable rights which is inherent 
in the English legal system cannot be regarded as an authority 
in this country. The proposition formulated by Lord Cran- 
worth seems, however. to be open to no such objection, as it 
makes no distinction between legal and equitable rights. It’ 
may not be ‘artificial equity ` as it is understood and administered 
in the English system of jurisprudence. But it seems to be in 
perfect accordance with the natural equity which commends itself 
to the general sense of the lay world not instructed in ‘legal ` 
principles.’ 

Rights of exe- I should here mention, in passing, that though a person who has 


cutant of re à 
lease obtained been induced to execute a release by fraud cannot assert his 


by frand fe i 
priority against a subsequent mortgagee, who has lent money on 
the faith of the release, he may nevertheless pursue the whole of 
the property comprised in it, subject only to the rights of such 
subsequent incumbrancer. But he cannot follow any money which 
has been bond fide paid away by the mortgagor to his creditors.* 
cng Be I have been able to find only one case in our reports on the 
| question we are now discussing. In Safdar Ali Khan v. Lachman 
Das where a mortgagee had relinquished his security on certain 
property on the mortgagor giving a security on ether property 
which it afterwards turned out belonged to a third person, it was 
held that the earlier security was not extinguished, “ as the fraud = 
of the mortgagor would go back to the inception of the transaction 
and render all subsequent proceedings in reference to the property 
void and of no effect.” This, however, is a rather sweeping 
proposition, as it makes no distinction in favour of bond fide 
purchasers for value, but the judgment itself may be supported 
on the ground that the purchaser bought the property in igno- 
rance of the mortgage, and not on the faith of the release white — 
was executed only when the fraud of the mortgagor in selling the 
property as unincumbered was discovered. EZ — = = 
















_*® Citing Edwards v. Walters, (1896) 4DeG. KI. 49. —— 


"E Zen CH 2 Ch., 157 ; (ISS8) Re Hancock, 57 L. J. 2 (1864) Eyre v. Burmester, 4 D 
o he ne EE Ch., 793 ; (1859) Scholefield v. Templer, & 8.48. “o * 
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— — Gët? is also an established principle that no person can avail — 
oe obtaining 
— uiweeit of what has been obtained by fraud, unless he is not only relief on 


account of 


= - innocent of the fraud but has given valuable consideration. Im fraud must be 
one case, a debtor and his surety persuaded the creditor to accept ae * 
= from the debtor a transfer of a mortgage, which the debtor knew 
to be imaginary, but which the surety, relying on the debtor’s 
statement, believed to be a good security. A fterwards, the credi- 
tor, at the request of the surety, who suggested to him that he 
was secured by the mortgage, released the surety. Some friends 
_ of the surety, on the faith of this release, then lent him money to 
enable him to compound with his other creditors, which the creditor, 
at the time of giving the release, knew that they had refused to do, 
unless the release was given. It was held that the creditor, on 
discovery of the fraud, was entitled to be restored to his rights 
against the surety, as no consideration had moved from him.' 
It may perhaps be useful to notice in this place that a release 
executed by the mortgagee and placed in the hands of a third 
= Person to be delivered upon certain conditions to the mortgagor 
will be inoperative, if it is delivered before the performance m 
= of such conditions, and cannot be set up as a defence even by 
an innocent purchaser for value. This is not like a case in which 
— release has been obtained by means of fraud, but is more like a 
` esch which the security has been stolen from the mortgagee.* 
E In connection with the subject of release, it should be added E of 
hat a a mortgagee of landed property whose security turns out to be security ng out 
cient will not be allowed to come against the residuary legatees E — — 
t the mortgagor, if there are circumstances which would amount to 


— an equitable release or abandonment of the mortgagee’s right of 
















ae 





> against the personal estate. Thus, in one case, where 
was not only considerable delay but the mortgagee had Peer: 


actually assented to the distribution of the personal estate, it was 
E that the assets in the hands of the legatees could not be 
= SES? the Ee 


schol v. Templer,4 De- visions in their favour we ick out, 
, BR : _ The Vice-Chancellor and the decree made simply without — 
e creditor should prejudice to their ëm? — — 
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Extension of Bat the mere extension of the time of payment cannot impair 


ime of pay 


mentcannet the security of the mortgagee. Thus, in an American ease, wherea 

~_ purchaser of one of the lots complained that the mortgagee had 
extended the time of payment with the result that the property had 
diminished in value and the mortgagor had become insolvent, Be 
was told that his only right as against the mortgagee was to pay 
him and be subrogated to his rights." 

Diehanre of To return. A secnrity may also be discharged bythe substitution 


escarty by k i S i 
substitution. Of another security, though of the same nature, m place of the 











first ; as for example, by a new arrangement between creditor and 
debtor, the terms of which are incompatible with its retention, or 
by any other arrangement which sufficiently indicates the inten- 
tion of the parties to waive 2 Thus, where a person having 
a security for a debt took another from the executor of the debtor, 
with an express agreement that it should be in lien of the first 
and delivered up the original bond, it was held that he was pre 
cluded from afterwards resorting to the security which he had 
deliberately given up. But unless a case of substitution is clearly 
made out, a fresh security will be treated as merely cumulative 
or additional and not substitutionary.* Thus, where a company 
had a lien under its articles on the shares of a member for debts 
due from him witha power of selling the shares, fourteen days after 
notice to the shareholder, and a member who was indebted to the 
company gave his promissory note for the amount of the debt and 
also transferred some of the shares to a trustee for the company 
with power of selling immediately on default, it was held that the 
len under the articles on all the shares was not extinguished. é 
The extinction of a security by the acceptance of another 
security in its place, though not of higher nature than the old 
security, is known by the classical name of novation, and mast 
be distinguished from merger in which the securities are not of 
equal degree. In a simple novation, the debtor remains the same, — 
a new security only being taken, but in a novation — 
tion, the creditor accepts not only a new security but * a 
s Case OBrien (Mich.), 33 N. W. 378. Cf. Lage, Mason v. A — — 
` $ Bank of Africa, La. v. Salisbury, 1 


eee ee Oe 
EE v. Shore, 2 gea 
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person as his debtor in place of the original debtor. A novation Clases of no- 
may also be either cumulative or substitutionary. It is said io nS 
be cumulative when a fresh security is taken without destroying 
the former obligation, and substitutionary when the new security 
takes the place of the old.' 
` A practice obtains in this country which is not the less objec- 
tionable, because it is almost universal. Where money is advanced 
by way of further charge, the original mortgage-deed is not unffe- 
quently cancelled, and the property pledged by a second instrumeny, 
for the consolidated sum, deeds of further charge being very rarely 
executed ontside the Presidency towns. Again, it frequently 
happens that the mortgagor is unable to repay the loan and an 
account is then taken of the moneys due to the mortgagee on his 
security, and a fresh bond is executed, by which the property ts 
pleaged for the original debt with the accumulated interest In 
such cases, however, the priority of the original mortgage will not 
he affected, as whatever form the debt may assume, so long as it can 
be traced, the security will attach to it. = 
In Tenison v. Sweeny? Lord St. Leonards made the following Ten r- = 
remarks :—“ Then another point was started that, as the successive ae — 
mortgages were for the sum secured by the former mortgages and | d l 
for the sums subsequently advanced, the old securities were Se 
_ Merged in the rew, and that the judgment-creditor had a right 
to come in before the last mortgage. That is a very novel view — 
ofthe operation of the deeds. I have had considerable experience re = 
_ in this particular department of the law, and I never before 
heard of such a doctrine. It is clear that the former mortgages 
- continued untouched and operative notwithstanding the new 
` Mortgages, and the new mortgages were for the purpose of letting 
—— advances upon the property. Nothing could be 
Colquhoun, Sum. Rom. Civ. Law, sf 1853, p. 726: distinguish (1881) Badré 
sees —I855: Abdy & Walker, Prasad v. Daulat Ram, 3 All., 7065 
5; ef. (1874) Chedambara v. Jones, sec. 927. q 
dma, L. R., 11. A., 241, 262. * 1 Jones & Lat., 717. Sce also Jones, Be: 
s Bundhoo v. Kaleepada, ve Zi e re 
S; Kishoree v. Umrit, 8. D. 
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more alarming to creditors than that a doubt should be thrown 

out whether by taking a new security for their old debt, and ` 

tor further advances they do not prejudice their original securities.” 
— So also in Miln v. Walton the Vice-Chancellor observed : 
£ “* Does a creditor having a mortgage on the funds of his debtor for 
part of his debt, necessarily surrender that mortgage or lower its 
priority by taking a subsequent mortgage on the same fands for the 
whole of the debt? If there be no more in the transaction, I ap- 
prehend that the earlier mortgage remains in foree and maintains 
its rank notwithstanding the other, and may be dealt with by the 
creditor separately. Or if A, a creditor having a security for his 
debt upon funds of the debtor, take afterwards, either alone, but on 
behalf of himself, and B, another creditor of the same debtor, or 
jointly with B, a security for both debts on the same funds which 
were the subject of As separate security, does A, by doing £0, 
necessarily relinquish the separate security or alter its precedence ? 
If there be no more in the transaction, I apprehend not.” * 
— rive In a recent Calcutta case, the court was invited to presume an 
intention on the part of a mortgagee to surrender his priority by 
reason of his having taken a fresh security on the same property 
together with other properties for the old debt and a fresh advance. 
But the learned judges refused to close their eyes to the true natare 
of the transaction, simply for the purpose of benefiting one person 
at the expense of another. The facts were these: On the 29th 
November 1882, JI mortgaged to the plaintiff his one-third share 
in a house and garden to secure Rs. 1,000 with interest at 12 
per cent. On the 3rd January 1884, H mortgaged his one-third 
share in the same house to a third person to secure Rs. 1,000 
with interest at 18 per cent. On the 14th May 1884, H and his 
two brothers mortgaged to the plaintiff the entirety of the said 
house and garden to secure Rs. 3,400 with interest at 18 per ` 
cunt. ‘This. last mortgage recited the mortgage of the 29th — 










S November 1882, and a further loan of Rs. 100 by ‘the ` = 
s plaintiff to M, and contained the following clause :—“ Now 18 Ke 
ES, order to liquidate the said debt and on account of our neci as = 
SE Ke we three brothers do this day mortgage to you —— ‘ight. ty = 
= E 3 (1843) 2 Y. & C., Ch. R., 354. e (1889) Gopal nen"? 
MISE 16 Cal., 52 -o 
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title and interest we have in the said two premises and take the 
Jan of Rs. 3,400 ; out of this money we have also liquidated the 
said delt, therefore, for interest of the said money, we are paying 
at the rate of Rs. 1-8 per month.” It was held that the transaction 
of the 14th May 1884, did not amount to payment of the original 
debt, but was in reality a further advance and a fresh security for 
hoth the old debt and the fresh advance, on different terms as to 
interest, the old debt remaining untouched. It was also held that 
even if the original debt had been satisfied by the second bond, it 
wonld not have necessarily destroyed the security, as the presump- 
tion was, in the absence of any evidence to the contrary, that the 
plaintiff intended to keep the security alive for his own benefit. 
Ina word, no mere change in the form of indebtedness or Satisfaction of 


e 3 3 ; debt necessary 
in the mode or time of payment will discharge the mortgage for discharge 


which will remain a lien, till the debt secured by it is satisfied wey 
and will not be affected by the execution of any fresh instrument 
asevidence of the debt or even by a personal judgment against 
the mortgagor. “Asa general rule” says Mr. Justice Walker, 
“the mere change in the form of the debt does not satisfy a 
mortgage made to secure it, unless it is intended so to operate. The 
lien of the debt attaches to the mortgaged property and the lien 
can, as between the parties, only be destroyed by the payment or 
discharge of the debt, or by a release of the mortgage. Mere 
change of the form of the evidence of the debt in nowise affects 
the lien. A renewal of the note, its reduction to a judgment, or 
other change not intended to operate as a discharge of the lien, 
still leaves it, as between the parties, in fall vigour. This is the 
tale in equity that is sanctioned by many — cases. In 


that foram, mere form is disregarded and substance only is con- 
7 më 
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8 rh follows that a mortgagee does not waive his security by — ty 
K takin ing a promissory note for the interest due to him, or even by mortgages- 


Sein z & receipt for it or making an endorsement of the amount to such waivers ` 


e eeng the note or receipt is given on the original mortgage, È 
ss third — have dealt with the — in the belief e 





2 Flower v. Elwood, IN. 438 ; — 
sec. 924; cf. (1872) Stewart v. The Delhi * 
dc., Bank, Ld., 17 W. Rey 200, 
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that the interest has been actually paid.! But whens — — 
given for the amount of interest accrued on a mortgage, together ` 
with a further loan made at that time, and an indorsement was 
made on the mortgage-deed, ‘“* Received on the within, interest up 
to date,” and there was evidence that the note was intended by 
the parties to be taken in payment of the interest, it was held 
that such interest was no longer secured by the mortgage* The 
general rule, however. undoubtedly is that a mortgage ean only be 

discharged by payment or release. Thus, in one case, where a 





payment upon a mortgage was made by bills of exchange, which 
were afterwards dishonoured, it was held that the security was 
not extinguished, although the title-deeds as well as the mortgage- 
deed had been delivered up to the mortgagor, together with a 
receipt by the mortgagee that the bills had been received in fall 
payment of the mortgage-debt.® 

[ have not been able to find any case either in the English or 
Indian Reports as to the effect of the mortgagee’s taking $ 
promissory note or even a fresh security for monies paid by him for 
the protection of the mortgaged premises. But, on principle, it 
would seem that the mortgagee ought not to be precluded, if there 
is nothing else to indicate a waiver, from claiming such payments 
as incident to his original mortgage.* 

It will not, [ trust, be an irrelevant digression to turn to the 
state of the law in a country the jurisprudence of which is ee? 


sé, 








on the English system. 

“The taking of further security,” says Jones, “for the — 
gage-debt, whether it be by a second mortgage upon the same 
land or real or personal security upon other property, is — 
no waiver of the original mortgage. Neither does the taking of a ba 
new note pan an indorser whore, there was none ¢ E 















e a (1690) Barret v. Wells, Prec. Uh., Singh e, Ajudhia — All, = SR 
131; cf. (1827) Kemmis v. Stepney, 2 Jones, secs. 929,932. SS 
Moll., 85 ; (1796) Hardwick v. Mynd, 1 2 Jones, sec. 9832. so Te 
Anst., 111 ; (1814) Curtis v. Rush, 2 V.& ® (1842) Teed v. Carruthers, ' ‘aps: "SÉ 
B., 416 ; (1814) Saunders v. Leslie, 2 Ba. - Ch., 31; cf. (1874) Fenton v. —* l 
& Be., 509: Exp. Rivolta, W. N. (1882) L.R., 5 P.C., 167; a Ke 
76 C. A. ; (1889) Patten v. Bond. 37 W. that the rightof then ee 
R., 373; distinguish (1806) Loftus v. 
Swift, 2 Sch. & L., 642, 651; (1887) Antu 
* Cf. Jones, secs. 929, 992. 
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ae ibe tiking of anew note without an indorser in place of an The law in 
old one secured by an indorsement, release the premises from — 
the lien. Nor does the renewal of the note with different names 

have this effect: nor the giving of the new note different 

from the old by making it payable at a certain place ; nor the 

giving of the new note at the request of the holder of the old 

to one to whom it was intended the security should be assigned, 

such delivery to the intended assignee amounting in fact to 

an assignment of the debt; nor the assumption of the mort- 

gage-debt by a purchaser of the equity of redemption.” ' In a 

word, though the mortgagor’s note may be increased, diminished ~+ 

and renewed ever so many times, the mortgage would still attach to 

the debt secured by it even as against third persons. But of course First mortgage 


not continued 


this rule will not hold good, if farther security 1s taken for part of in the second 
if debt secured 


a mortgage-debt with the distinct intention that it shall be with- by latter is 
; drawn from the operation of the mortgage. Nor, it seems, — Eora per 
the first mortgage be continued in the second, if the latter is given 
in settlement of mutual running accounts, of which the first 
_ mortgage-debt is only a part. z 
And this brings me to a recent Bombay case? in which it 
was laid down that the mere circumstance that the debt secured 
by a second mortgage is a balance of the old debt would not justify 
` the inference that it was intended to keep the earlier security Ramkrishna v. 
_ alive, if the old debt had not merely merged in a judgment but — 
-satisfaction of it had been entered, upon the execution by the 
. mortgagor of a fresh mortgage for the money due under the 
* 4 ent, It appears that, on the 4th October 1864, N mortgaged 
without possession a house to K. On the 25th June 1868, N sold 
e eastern half of that house to the defendant, who forthwith 
into possession. K sued A upon the mortgage, and 
ea decree on the 28th November 1868. MW made certain 
to K under the decree until 1875. On the 27th July | 
—— in favour of K an instalment bond for the * Se 
j on the decree, together with Rs. 25 on account of E 
WS es security: executed a new mortgage of the 
of the decree was thereupon entered up ` 
eee —— — l d 
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and the new mortgage-bond was registered. In 1882 K suéd N 
upon his mortgage-bond, and obtained a decree directing the 
debt to be realized by the sale of the mortgaged house, and on 
the 20th July 1883, the plaintiff purchased the house at such 
sale. In 1885 the plaintiff sued to recover the eastern half 
of the house which was in the possession of the defendant. 
It was held that the plaintiff by his purchase in July 1883 did 
not acquire a title paramount to that of the defendant, as all rights 
under the mortgage of 1864 had merged in the decree obtained in 
November 1868, and satisfaction of that decree had been entered 
up and certified when the second mortgage of 1882 was executed. 

Chief Justice Sargent points out in his judgment that the 
question in such cases depends on the intention of the parties to 
be gathered from all the circumstances, and that the mere fact that 
the debt secured by the second mortgage was the balance of the 
old debt was not sufficient to keep alive the decree in whieh the 
old mortgage had become merged. The second mortgage was 
really a new mortgage ; and there were no rights under the old 
‘nortgage which the plaintiff could assert as against the defendant 
In possession.’ 

Again, the absence of all mention of the original security coupled 
with the fact that a different rate of interest is reserved by the new 
security may lead to the inference that it was taken by way of sub- 
stitution. In Ja re Brettle,? it appears that an executor, who was _ 
also a legatee, borrowed £500, and gave the lender a memorandum 
reciting that the money was borrowed for the purposes of the will, 
and agreeing to charge the trust estate “so far as he could and 
lawfully might” as well as his legacy, and a policy which was 
part of the assets. There was also an agreement to execute 3 
formal mortgage. Afterwards the executor borrowed from the 
same person £400, and by a deed reciting the will and stating ` 
certain sums to be due from the estate to the executor, and that 
the executor owed the lender £900, he assigned to the latter 
all the sums mentioned to be due from the estate to him by 
way of security for the £900 with interest. It was held that 
the lender liad by this deed given up such geo if = — | 
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~ 1 Distinguish (1897) Purnamal Chand 
v. Venkata, 20 Mad., 486. 
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the“ testator’s estate, as he had under the memorandum, and 

could only establish a security upon the executor’s beneficial 

interest. Lord Justice Turner in giving judgment said: * This Judgment of 
E ambiguous instrument (referring to the memorandum) is followed Wee Ze 
hy a deed ereating a security for £900, including the £500 cov ered 
‘hy the memorandum and further advances. It has been ingeni- 

ously argued that this deed is a deed of further security and 
arther charge. But it does not mention the memorandum ; it 1s 

framed as an original security for one sum of £900. Ir the 

parties had intended to treat it asa further security, there would 

have been a recital of the memorandum as the original security 

for £500. If, then, there was a charge on the estate by virtue of 

the memorandam, I think that by the deed the parties treated such 

charge as no longer existing and left the rights of the mortgagee 

to depend on the deed alone, which clearly does not create a 

charge on the general estate. One reason against holding that 

the parties intended the memorandum to remain in force is, that 

the interest made payable under the deed is different from what 

could be claimed under the memorandum.” ? 

An intention to waive a prior charge must not, however, be No presump- 


tion about 


presumed from the mere fact that the rate of interest is varied, waiver from 
rate of interest 


or that other properties are comprised in the fresh security given jing varied 
or inclusion of 


by the debtor : though a prudent mortgagee ought not to part Jifferent 
with the old securities, as such conduct on his part may he fre — 
treated as evidence of an intention to waive them? It is of 
course competent to the parties to agree that a change in the 
— -dorm of the mortgage-debt shall operate as a pay ment of the 
debt. But such an agreement must not be presumed except on 
N z strong grounds which must be affirmatively established by — 
_ the person who seeks to make out such a case.* On the other Kë 
A Mand, the position of an incumbrancer cannot be improved by ME 
= any alteration in the nature of the prior securities, if he is nota | 


= to i the transaction. * 


)2 Dec. J. & S., 249, 249. 2 Mad., ER 

ig Other cases (1877) Goloks- ° (1814) Saunders v. Leslie, 2 “Ball. 

wal, 3 Cal., sn (1880) and B., 509. 

Balapa . (1885)  * (1873) Stevens v- ‘pret. Honte By. 
Co., L. R., 8 Ch., 1064; (1882) Zn re 
Navan Ry. Co., — L. R. Tr., 308. 
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It should also be remembered that, as against an inter- 
mediate incambrancer, the security, when it is kept alive, will not 
be entitled to priority, except to the extent of the advances actually 
made before the execution of the subsequent mortgage ; and where 
the interest is turned into principal or a higher rate is reserved, 
the agreement for compound or for a higher. rate of interest will 
have no effect as against an intermediate incumbrancer. 











Questions of waiver generally arise in connection with the 
lien of the vendor of land for unpaid purchase-money. It Is im- 
possible for me within the compass of the present lecture to point 
out what acts do, and what acts do not, operate as a waiver in stele 
eases. I can only find space to say that the lien will not be de- 
stroyed simply by the vendor's taking security for the purchase- 
money, unless the security itself is the consideration for the sale. 
But the taking of a distinct security is always primé facie evidence 
that the lien has been abandoned ; though such inference may be 
rebutted by proof of an agreement either express or implied to the 
contrary.' 

To go back. If the subject of the security is physically de- 
stroyed, the mortgagee, of course, loses his rights. But in the ease 
of land, if the property is sold free of the mortgagee’s lien, and the 
sale is not due to the improper conduct of the mortgagee, the security 
is not, properly speaking, destroyed, for 1 would attach to the pur- 
chase-money. In the case of a partition, too, as we have seen, the 
security is not destroyed but merely wears a different shape, as 1t 
will operate on the undivided interest of the mortgagor, though 
it may be extinguished with regard to any land which may be 
allotted to the mortgagor's co-sharers. — 

A mortgage may also be extinguished by the operation of j 
the statute of limitations. Article 148 of the Statute prescribes n: 
period of 60 years for an action for foreclosure or sale, but the ` z 
High Courts in India are divided in opinion on the true con- 


— 


struction of the article. The Caleutta High Court holds that it — 


applies only to a case in which a mortgagee may claim either ` ` 
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1 For the law on the subject see 926, 7th Ed.; as to waiver of a sonci“ 
Fisher, secs. 1580—85. Sugden’s V.& lien see In re Taylor (1891), fer AN ; 
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dreclosure or a sale in the alternative. The result is the article is 

confined in its operation only to English mortgages. The Madras 

- High Court is also of opinion that the article under notice applies 
only where the suit is an ordinary foreclosure suit as known in 
England. But this restricted construction has not been accepted 
by the other High Courts." 

I now come to the extinction of a security by merger. The Extinction of 
subject naturally falls under two heads: first, the merger of a —— 9 
lowerin a higher security ; second, the merger of a less estate in a 
greater estate. It is a general rule of law,” says Truro, C., “ that 
a party, by taking or acquiring a security of a higher nature in 
legal operation than the one he already possesses, merges and ex- 
tinguishes his legal remedies upon the minor security or cause 
of action, that is to say, the taking a bond or covenant, or the 
acquiring a judgment for a simple contract-debt, merges and 

_ @xtinguishes the simple contract," 
| In this country, it is true, there is no distinction between simple 
contractsand contracts by specialty. But, nevertheless, where there is 
S a formal instrament embodying the transaction between the parties, 
You cannot go behind the document for the purpose of adding to its 
| ` terms,—a rale not based on any technicality but on common sense. 
= In Vaughan v. Vanderstegen where there was an equitable —— i 
mortgage by deposit in the first instance followed by a formal pae a 
assignment to secure certain advances, it was held gie the mortgage in 
~ *quitable mortgage was merged. The Vice-Chancellor said: “ Now, e 
here I may observe that SEET the memorandum made in 


_ December did not indicate an intention to give security for past 
| advances, yet when the mortgage itself came to be made in June, 

` it was competent to the parties so to have made it. Why was 

— then made a security for past costs, if that was the 

inte ition ? Whether it was that Mr. Annesley did not think it 

: ee Ys or —— the omission arose from inadvertence, 
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before the Transfer of Property Act. 
For limitation generally, see Appendix, 
Statutes, Tit. Limitation. , 
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does not appear ; but I think it would be contrary to principle te — 


say that, where there is a deposit for a certain purpose to secure 
a certain amount then due, and then the depositor gives a forma? 
mortgage, expressing for what it is given, that being the agree- 
ment between the parties expressing all that they intend should 
be secured, the mortgagor can have a right to assume that 
the former security subsists, if it is not said in the deed that 
that was the intention. When a mortgage is given to go 
as near as possible to the conveyance of a legal estate, you 
must look to that deed alone to see what security was intended, 
that is, to what contract the property was intended to be 
subject. It may have been intended at the time that, not- 
withstanding the transaction, the policy was to remain a security 
for what is not mentioned in the deed. the costs ; but in the absence 
of any such expressed agreement, I must apply the general principle 
to this case. The policy is, I think, in the hands of Mr. Annesley. 
not by virtue of the deposit, but of the mortgage, and where that 
is satisfied, he has no further right to hold it. The possession by 
the deposit is merged in the possession under the mortgage. Mr- 
Annesley can only have, out of the produce of the policy, what is 
secured by the mortgage.” 

But if the higher security becomes ineffectual, the lower 


security will be revived ; thus, for instance. if there is an equitable- 


mortgage, and a legal mortgage is subsequently given, but it 
is avoided by a prior act of bankruptey, the equitable mortgage 
will be revived.? So also, though the lien of the salvor may be 
discharged and his priority lost by his taking a contractual mort- 

gage, the lien will not be extinguished by the mere acceptance of 
another security, if it turns out to be worthless.” So, again, where 


a second charge was ineffectual because it could not bind the trae — 


owner of the property, it was held that there was no merger ; for 
a good prior security cannot merge ina later charge which is 
inoperative.* 











er 
1 (1854) 2 Drew., 292, 293; cf. (1865) p. 183, — Gees 


Mason v. Morley, 34 Beavy., 471. ® (1843) Kehoe v. Hales, 5 Ir. = 


® (1839) Harrey, Exp., L Mont. ECG, R., 597. 


261; 3 Dea., 547; cf. (1874) Exp. * (1886) Jaitha Bhima v. - Hazi . d. 


Harris, L. R., 19 Eq., 253; Juggernat/ 10 Bom., —* 644; ef. (1870) ~ rn 
v. Ram Narain, S. D. N.-W. P., 1854, v. Framji, 7 Bom. H. C. } 
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Again, if the remedy given by the subsequent security Is not Remedies 


coextensive with the earlier security, there will be no merger. 


Thus, where the debtor gave a promissory note to the creditor which 
was specially registered under section 52 of Act XX of 1866, and 
afterwards renewed on the due date in consideration of the debtor 
securing the debt by an assignment by way of mortgage of his 
interest in certain landed property, it was held that the creditor 
could proceed in a summary way upon the note, notwithstanding 
the mortgage ; some stress being laid upon the fact that the 
promissory note was not given up, when further security was 
taken. So, if one of two makers of a joint and several promissory 
note gives the holder a deed of mortgage to secure the amount 
with a covenant to pay it, the other maker is not thereby dis- 
charged, for the remedy on the specialty is not co-extensive with 
the remedy on the note. 

Again, the circumstances attending a transaction may repel 
any inference in favour of a merger. Thus, where a lessee holding 
ander a lease for forty-six years, subject to a lease in possession 
for twenty years, deposited his lease by way ot equitable mort- 
gage. and, having subsequently purchased the residue of the term to 
which his lease was subject, deposited that lease also with the same 
party to secure a further sum; it was held that the circumstances 
of the transaction indicated an intention that the former security 
should not merge in the latter, and that both deposits were good 
equitable mortgages for the sums respectively secured by them.’ 

it is hardly necessary to point out that a merger may be 
prevented by an express indication of an intention to the contrary. 
A recital in the subsequent security, for example, that it is given 


bg der: ei — e 





P pk: (1896) Arumugam v. Peria- Railway Co. v. M’Namara, 3 Exch. 
mmi, 19 Mad., 160, where two pre- 628; cf. (1887) Venkata v. Ranga, 10 
vious mortgages, which had been Mad., 160. 
consolidated in another which was in- 2 (1850) Ansell v. Baker, 15 Q. B., 
; See owing to non-registration, om. cf. (1824) Twropenny v. Young, 3 
"ere held not to have been extin- B. & C., 208; (1864) Sharpe v. Gibbs, 16 
— C. B. (N. S.) 527; (1865) Boaler v, 
Mayor, 19 C. B. (N. S.) 76; (1838) 
Exp. Bate, 3 Dea., 358; Westmoreland, 
de., Co. v. Feilden (1891), 3 Ch., 15. 

® (1341) Erp. Whitbread, 2 Mont. D.S 
DeG., 415. 
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by way ef farther or additional security will exclude — 
It may alse be avoided in England by the interposition of a 
trestes, as there can be no merger wales the eet 
im the ame persean.* Bet this is a mere matter of form which 
will probably be disregarded in this country, except perhaps as 


showing an intention to keep the old security alive. 








Pucca? a com A jadgment being a security of the highest character known to 





AST) Ch, D. 33; for Indian 
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the law, there seems to be an idea, a mistaken idea, L think, that 
when jadgment ix recovered on a debt secured by a mortgage 
the security is extinguished. It is said that there cannot be two 
debts, one leviable by execution and the other continuing to bea 
charge on the property. The original debt is gone, transit i rem 
pedrcatam ` and a fresh debt is created with different consequences 
This notion, howe, er, seems to be bad on a misapprehension 
of the ob<ervations of Lord Bramwell in Re Ewropean Central 
Raileay Co. which can on!y lend support to it, if they are detached 
from the context.’ A careful examination of the judgment will 
show that these remarks have reference only to a personal action 
on the covenant against the mortgagor and not to an action to 
realise the security.’ 
In Drake v. Mitchell’ Lord Ellenborongh said: “I have 
always understood the principle of transit in rem judicatam to 
relate only to the particular cause of action in which the judg- 
ment is recovered operating as a change of remedy from its being 
of a higher nature than before. Buta judgment recovered in any | 
form of action is still but a security for the original cause of action, 
until it be made productive in satisfaction to the party; and 
therefore till then, it cannot operate to change any other 
concurrent remedy which the party may have.* —— 
— 
— v. Young, 3B. & * (1678 Pa ro Rerepess, SES 
C, SS; (ISN) Ke parte Pennell, 2 ` Co, 4 Ch. D., Mm; (1993) Poppe Ti 
Moat. D.& D., 273; Commissioner of  Sytorster, 22 Ch. D, W: SS 
Sampe v. Hope N1), A. C., (6. But Ch. D., 398, U5 
~ ie Prive +. Moulton, 10 C. B. | 
Fe (1841) Rell v. Banks, 3 Man. & G., 
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 Soako, in an Irish case where an equitable mortgagee by 
deposit of tìtledeeds took a bond to secure the same debt and 

entered np judgment on it, which was afterwards registered as a 
mortgage dës the debtoar"s land, he was held not to have 
forfeited his equitable security. ' 

A mortgage will not, A fortior#, merge in a decree in a smit to 

recover a different debt secured by a different property, if the 

existence of such mortgage, though referred to in the pleadings. 

was not directly and substantially in issue in the previous litige- 

tien? 

The American law of the subject is thas laid down in The American 
Jones “The merger of the note ina judgment does not extin- or eho 
guish the debt, and the mortgage continues a lien till it is satisfied, 
or the judgment is barred by the statute of limitation. The rule is 
the same whether the jadgment be for the whole or for a part 
only of the mortgage-debt ; and whether the security be in the 
form of an ordinary mortgage or of a trust deed. Neither does 
a decree in a foreclosure suit, nor a judgment on sere facias 

` impair the lien of mortgage ; nor the taking of a recognizance for 
the sam due in place of the mortgage note. The mortgagee 
may afterwards foreclose the mortgage, the land being liable 

for the debt till the judgment is paid.” 3 

= But it is generally held that the release of a judgment 
recovered upon the mortgage-debt or the mortgagee’s acknowledg- 
` ent of satisfaction of judgment discharges the mortgage. Such 
Selva ` are not conclusive.* 
now pass on to the operation of the rule of Merger Operation of E 
~ When the security and the estate meet in one and the same person. Ei 

Lord oe in Compton v. Orenden,* states the English — 

able doctrine in these words: “ It is a clear principle, both at Pe") ee 

l in equity, that where there is a confusion of rights vha. 

* — — same person, there can be no right 

“ bat there is an immediate merger. Bat it ~~ 
gs though thre may be s that which, if all was — 
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to a legal right would of necessity operate as a merger, this Court 
acting upon the trast will, on the intent, express or implied. 
preserve them distinct and that confusion of rights will not take 
place.” 

Again in Forbes v. Moffatt} Sir William Grant says: “It 
is very clear that a person becoming entitled to an estate subject 
to a charge for his own benefit, may, if he chooses at once, take 
the estate and keep up the charge. Upon this subject, a Conrt of 
Equity is not guided by the rules of law. It will sometimes hold 
a charge extinguished where it would subsist at law, and sometimes 
preserve it when at law it would be merged. In most in- 
stances it is with reference to the party himself of no sort of 
use to have a charge in his own estate : and where that is the 





case, 1t will be held to sink unless something shall have been done ` 


by him to keep it on foot. Where no intention is expressed or 
the party is incapable of expressing any, I apprehend the Court 
considers what is most advantageous to him.’ 

In the Roman law too. a person who became entitled hoth to 
the security and the estate could always avail himself of the 
mortgage for the purpose of defending himself, if necessary, 
against the claims of a puisne incumbrancer, as it could never 
be to his advantage to allow priority to a later incumbrancer. It 
has indeed been said by some writers that this rale applied only 
to cases in which such person was either ignorant of his own 
rights or of the existence of a subsequent incumbrance ; but 
the better opinion seems to be that the rule was not hedged in 
by any such limitation.® 

The same doctrine was formulated by Mr. Justice Holloway 
in Madras long ago, but the courts in India for several yeats> 


nevertheless, continued to follow the rule laid down in Toulmin 
v. Steere.’ 


DN 


That case lays down that the purchaser of an equity of 
redemption with notice of subsequent incumbrances, stands — 
the same situation as if he himself had been the — 












1 (1811) 18 Ves., 284, 390. H. C., 229. 

3 See the authorities cited in (1873) + (1817) 3 Mer., 210; nayi 
Ramu v. Subbaraya, 7 Mad. H. C., Gournarain v. Brajonath, nw S 
29, 491; saunan D 
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and cannot set up against such subsequent incumbrances either a 
prior mortgage of his own, or a mortgage which he may have got 
in. The purchaser, there, bought the property with the intention TOKINA 
of paving off all the mortgages upon it and thonght that they had 
all been paid off out of the purchase-money. One mortgage, 
however, had been omitted, and the question arose whether it 
should be paid in the order in which it originally stood, the pur- 
chaser being considered as the owner of the antecedent charges, or 
whether it should not be treated as the sole subsisting charge on 
the estate. The Master of the Rolls, Sir Williim Grant, was of 
opinion that the purchaser was in no better position than the mort- 
gagor who could not have paid off the prior incumbrances without 
destroying them. He said : “ In effect Witts has paid off the other 
incambrances ; for they have been paid out of the purchase-money. 
and he has received so much less for bis estate than he otherwise 
would have done. Then, what equity can the purchasers have, to 
consider them as still subsisting as against any person claiming 
ander Witts? They are in no worse situation than they would 
have been “if they had bought an estate on which there was no 
mortgage, but which turned out to be encumbered with an annu- 
ity, not known to them in fact, but constructively known to them 
by means of notice to their agent. In that case would they be per- 
mitted to say, there was a time when there was a charge upon the 
estate prior to the annuity, and, therefore, as between the annuitant 
and us, that charge shall be considered as still existing ?™ 1 
The case of Toulmin v. Steere thus, in effect, decides that a pur- Toulmin v. 
Chaser who takes a conveyance purporting to be free from incum- effect of the- 
brances cannot set ap a mortgage which has been paid off ont of — 
z the porchase-money, against a subsequent incumbrance of which he 
“ad notice either actual or constructive ; and -this unexpected 
_ “Bprovement in the position of the puisne mortgagee is said 
| to be dae to the circumstance that the contract with him is that he 
= - Shoald have a security not merely on the equity of redemption but 
— on the property itself, subject to the prior charge only so long 


Kl H i f E 7 D 
d 
f H 
hd W PR 
4 








Bear., 18: (1662) Gresirold v. Mar- 
sham, 2 Ch. Ca., 170; cf. (1839) Macken- 
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as that charge subsists. Now, if this doctrine was well founded, 
its application could not have been excluded by mere conveyancing 
devices. But Toulmin v. Steere notwithstanding, we know that 
the purchaser may protect himself against the consequences of a 
merger of the debt by taking distinct steps to keep the secarity 
alive, which may be done by going through the ceremony of a 
formal transfer which really transfers nothing, or by simply putting 
in a few lines saying that the original debt is to be considered as 
subsisting for the benefit of the person who has paid it off 
If, however, this precaution is not taken, the mortgagee runs the 
risk in England of being unable to use the prior incumbrance as 3 









shield to protect himself from the claims of puisne incambraneers. 

It would perhaps startle most people whose minds have 
not been hardened or sophisticated by a too exclusive study of 
the system known as equity in England, to be told that the 
addition or omission of a few words may seriously affect a man’s 
rights to property. But a belief in the efficacy of mantrams is 
not evidently the peculiar failing of the untutored Hindu. Asa 
noble lord recently said, English lawyers are not without their 
superstitions, and we have not to go far in search of illustrations, for 
the whole controversy on the subject of merger 1s sensibly tinged ; 
with a strong sediment of realism and represents t the he metaphysical 

rather than the positive stage of law. 











A living American lawyer says, very truly, that you cam trace 
the subtle influence of the philosophy of the schoolmen in the 
English system even in the present day. That philosophy, it is 
true, perished at last, but it has left its impress, deeply stamped, 
on juridical modes of thought. “The old lawyers,” says Mr. 
Bigelow, “ were from the beginning of their education steeped in 
philosophy as something apart, and they carried it as, of course, 
into their legal studies, into their arguments at the bar, * their 
opinion from the bench. Generation after generation i g 
the vice, in constantly lessening quantities fortunately, but down — ) 







to this very day in quantities large enough to account for š = 


* SM of the Sieg of disrespect for the law.” 


2 (1852) Bailey v. Richardson, 9 Hare, 
TH ; cf. (1851) Watts v. Symes, 1 DeG. 
M. & G., 249; see also Mackenzie v. New Yor Bar atom , ZE 
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— ` Noy, do wot wish to say anything which may wear the ap— 
earance of presumption, but I trust I may be permitted to suggest 
el without offence that English lawyers are, perhaps, too much in 
the habit of regarding even the most superfluous and obstructive 
— fadispapsable | safeguards. They should not therefore be 
_ surprised if their motives are questioned and the whole order 
= compared to the Roman augurs, of whom Cato says that they 
` enkt not look one another in the face without laughing. But 
_ those who institute this ‘ odorous’ comparison have no idea of the 
_ powerful spell exercised over many of us by the idols of the 

_ foram and the market-place. 
S The trath is, as I said before, those who administer the 
English law have frequently to work with very faulty tools, though 
we often fail to notice it in the excellence of the system as a 
_ whole, in which a vicious precedent may be rendered innocuous 
SA, the art of the convevancer. But such tools are sure to do 











_ immense harm i in the hands of untrained and ignorant craftsmen. 





_ Thereis a well-known Bengali saying on the point which must 
Been $6 mans of you, but I may not repeat it for fear of 
e pe offence to the disciples of Mathew Arnold and Culture. 
— is, however, impossible to speak with patience of the introduc- 
tion of very questionable doctrines from the English law into a 
country which does not possess an order of conveyancers to supply 
o rather to conceal imperfections in the law which would 
_ Rot otherwise be tolerated for a moment by the common sense of 
Äeren community. Of cobwebs of all kinds, we have surely 
‘enough and to spare. 

seals here even at the risk of a seeming digression call your 
tion to a well-known case which shows how a strong judge 
in brash away technicalities in which his weaker brethren get 
hopelessly entangled, though the question turned more on 


t than on merger. 
K deed was executed by a legal mortgagee of leaseholds, the 
‘the mortgagor, and a new mortgagee, whereby in 
Ke of the payment by the new mortgagee of the old ` 
“ease bt, the oe of which the old mortgagee ` 
by ac nowled led; Sama in consideration of a farther advance ` 
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mortgagee and the executor assigned the mortgaged premises to ` d 
the new mortgagee, with a new covenant by the executor of the 
mortgagor for payment of the aggregate suin, and a new proviso ` * 


for redemption. The deed contained no assignment of the old 








mortgage-debt, but the operative words extended in the usual way 
to all the right and title of the old mortgagee in the premises. 


It was held that the first mortgage was not extinguished, so as to : 
let in a subsequent incumbrance, though the old mortgagee 
had acknowledged the discharge of the mortgage-debt dae to 
him, and there was no assignment of the security to the new 
mortgagee. 





You will note that the word of power had not heen duly 
uttered in the right kind of incantation. The proper formalz had 
not been muttered first backwards and then forwards in the 
traditional places ; for the conveyancer who represents the wise 
man of a by-gone age had not been consulted, and yet justice was 
done. But legal cobwebs never found much favour with Lord 
Justice Knight Brace, who said in delivering judgment: ~ The 
recitals in the deed of the 30th of January 1840 disclose all the faets. 
The deed is so constructed as to render it possible that the 
payment to the original morfgagees operated as an extinguishment 
of the original mortgage-debts as debts. Bat the existence of 
them independently as debts was not essential to the continuance 
of the security. The mortgagees had a right to hold the 
property till the debts were paid, and the debts aere secured 
by a legal estate which could not be recovered by the mort- 
gagor or his representative without payment of the debts. This 
right was transferred to the plaintiff's testatrix. The conveyane- 
ing may not have been perfect, but there can be no doubt as to — 
the intention of all parties to preserve the priority of the charges 
of £300 and £400.” 1 

To return to Toulmin v. Steere. Its chequered career is * 
nearly come to a close. Though frequently cited it is never! 
lowed. A still worse fate has befallen it, for it has been ofte 
commented upon and criticised adversely. And, in the one aio Si 
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+ (1859) Phillips V. Gutteridge, 4 4 DeG. 15. But see (1844) Medley sas Gef, ` 

& J., 531, 538, 539; (1864) Madha- ` Sim, 2. Koontga e, Rama P HI GU 

nanda v. Gonesh Prasad, 1 W. R., 91; S. D. 1770. E E — 


ef. (1851) Waleott v. Condon, 6 Ir. Jur., — 
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cannot be treated nowadays as 
It is true that the case has 


Lord Macnaghten, its authority 
going beyond the actual decision." 
never been actually overruled, but it owes this good 
to the fact that the rule which it lays down may be excluded by 
the insertion of the provision, which is at first sight rather incon- 
sistent, that the debt though paid off shall be deemed to be kept 
alive as against a mesne incumbrancer. It may be here added 
that both the eminent counsel, Lord St. Leonards and Sir Samuel 
Romilly, who were engaged in the case, thought that the decision 


ortune only 


in Toulmin v. Steere was wrong, and an appeal was contemplated, 
though circumstances afterwards rendered it unnecessary.* 

Again, the case has been encrusted with so many exceptions 
and qualifications that it may be said to be fairly buried in them.” 


Thus, 


of redemption who is not under a covenant to pay is no longer 


notwithstanding Toulmin v. Steere, a purchaser of the equity 


treated in England as occupying the same position as the mort- 
gagor who cannot for obvious reasons set up an incumbrance 
of his own against his creditors, either by paying it off or taking 
an assignment of it.* 
where the incambrancer buys 
to his charge, though he takes no distinct steps to keep it alive. 
So. again, where the payment of the charge is contemporaneous 
with the purchase of the equity of redemption, the purchaser 
may claim to stand in the place of the incumbrancer, and to use the 
discharged mortgage as a shield for his protection against 


subsequent incambrances.® But if a prior mortgagee in buying 


A mortgage is also not necessarily destroyed, 


the property which is subject 





' See the remarks of his Lordship in Platt v. Mendel, 27 Ch. D., 246, 351; 


Thorne v. Cann (1895), A. C., 11. 
L * See the report in (1828) Parry ~F- 
Wright, 5 Rass., 142, 148. 

i Watts v. Symes, 21 L. J., Ch., 

L DeG. M. & G., 210; (1865) 
i Hayden v. Kirkpatrick, 34 Beav., 6415; 
Oe Adams v. Angell, 5 Ch. D., 634; 

Ze ze Pride (1891), 2 Ch., 135; Thorne V. 
Cann A. C., 11; (1885) In re 
Docks, 17 i. R. Ir., 









"ee Otter v. Fanz, 2 K. & al. 
Zeg M.&G., 638; aes 
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distinguish Taws v. Knowles (1891), 2 Q- 
B., 564, where the mortgage was paid 
off by a person entitled to a part of the 
equity of redemption ; also distinguish 
(1891) In re Howards estate, 29 L. R-, 
Ir., 266, where the mortgagor had been 
discharged by bankruptcy from his 
personal liability. 

s (1851) Watts v. Symes, 1 D. M. & 
G., 240; Ge Hayden x. Kirkpatrick, 34 
Beav., 645; (1851) Walcott v. Condon, 6 
Ir. Jar., 15 ; Liquidation, &c., Purchase 
Co. e, Willoughby (1898), A. C., 321. 
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Toulmia v. 
Weere — no 
authority in 
India. 


Gokuldas v. 


Pooran Mal. 
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the equity of redemption undertakes to pay off ES 
charges on the property, it seems that he will be — * 
agreement and his own debt will merge against the — 
brancers, though he may agree to waive the benefit of t 
So also, where the estimated amount due ¢ 
intermediate incumbrance is deducted from the Wë ge on — SC 
by a prior mortgagee to whom the mortgaged premises are con * 
by the mortgagor, the intermediate incumbrancer may —— 
relief against the latter not indeed as mortgagee bit oat pur 

chaser of the equity of redemption.” 


f. oulmin vV. Steere, EE at the —— — 


conveyance.’ 





speak with 


that where the mortgagor's 


to do so. 


2 (1832) — v. Stead, 5 Sim., 535; 
cf. (1828) Parry v. Wright, 5 Russ., 
142 ; (1893) Varayanasami v. Narayana 


- Rau, 17 Mad., 62. 


* (1662) Greswold v. Marsham, 2 Ch. 
Cases, 170, the facts of which are 
correctly given in Dart’s Vendors and 
Purchasers, 1040. 

* For the previous state of the law see 


=  McLevy e, Hill, N.-W. P. S. D., 1864. 
- 335 ; (1864) Jummon v. Mundur, W. R., 
1864, 144; (1870) Narain v. Ochoot, 14 
WR, 233 ; (1870) Gournarain v. Braja- 


math, 14 W. R., 491; 5 B. L. R., 463 ; 
ns lg Bekon v..Deendyal, 24 W. R., 47; 
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would bës e EEN to vex the souls of suitors in — ES 
the question had not been set at rest by the only tribunal an: 
canonical authority. vi 
Pooran Mal, it was held by their Lordships of the Privy Coune k: 
s right, title and interest were sold; s TES 
ject to a first and a second mortgage, and the purchaser ¢ 
paid off the first mortgage without taking an assignment of ii = 
the name of a third person, the latter security was not — 
a formal transfer not being essential for the purpose of- 
the mortgage alive, or even the formal expression of an inte 


4 All., 196 ; (1882) Ali 555 ton 
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4 All., 518; (1873) Ramu J 
Subbaraya, 7 Mad. H. C, 2 
Vencatachella v. Panjar 
213; (1883) Krishna Reddi x vM 
7 Mad., 127; (1882) Mul d 
Lallu Trikam, 6 Bom., 
Shantapa e, Balapa, 6 Bom., 5 61 l; D 

Kali v. Kamini, 4 Cal., 475; (1882) Go 

v. Ganga Prasad, 8 Ca — H 
Hirachand v. Bhaskar, 22 
Rep., a. c. j., 1 198 ; (187 


KSE a J 
Cc. il; (18 





gp g” 
EF | 





EXTINCTION OF sxeU RITIES. 561 





= Their Lordships in the course of their judgment say :—“ The Soruma 
* doctrine of Toulmin v. Steere ' is not applicable to Indian transac- 
tions, except as the law of justice, equity and good conscience. 
And if it rested on any broad intelligible principle of justice it 
might properly be so applied ; but it rests on no such principle. 
If it did, it conld not be excluded or defeated by declaration 
of intention or formal devices of conveyancers, whereas it is so 
defeated every day. When an estate is burdened by a succession 
of mortgages, and the owner of an ulterior interest pays off an 
earlier mortgage, it is a matter of course to have it assigned e 
to a trustee for his benefit as against intermediate mortgagees 
to whom he is not personally liable. 
“In India the art of conveyancing has been and is of a Observations 
~- on Tonluain v. 
very simple character. Their Lordships cannot find that a formal Siere. 
transfer of a mortgage is ever made, or an intention to keep it 
alive ever formally expressed. To apply to such a practice the 
doctrine of Toulnin v. Steere seems to them likely not to promote 
justice and equity, but to lead to confusion, to multiplication of 
documents, to useless technicalities, to expense, and to litigation. 
“The obvious question to ask in the interests of justice, equity 
and good conscience, is, what was the intention of the party paying 
of theecharge ? He hada right to extinguish it and a right to keep 
it alive: - What was his intention? If there is no express evidence 
of it, what intention should be ascribed to him? The ordinary rule 
_ is that a man, having a right to act in either of two ways, shall be 
 *sumel to have acted according to his interest. In the familiar 
instance of a tenant for life paying off a charge upon the inheri- 
i is assumed, in the absence of evidence to the contrary, to 
‘intended to keep the charge alive. It cannot signify whether 
P the division of interests i in the property is by way of life estate and 
st, or by way of successive changes. In each case it may 
See advantage of tHe owner of a partial interest to keep on 


ta barge Myon the corpus which he has paid.” ? . 



























317) 3 Mer., 210. Bat it was ap H L. A., 125, 133, 134; cf. (1855) E E 
oe Y thei r Lordships in (1838) Wil-  Sirbadh Rai v. Raghunath, 7 Al., 5635; 00 
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Before closing this lecture, I propose to say a few words on = 
the operation of the law of merger in relation to settled estatesin 


England. In the meantime, it may be useful to notice that 
though their Lordships speak of the intention of the person who 
pays off the charge, the security will not, I take it, be merged, 
if the result would be to give priority to an adverse claim, though 


either through ignorance or inadvertence the person, by whom the 


mortgage was discharged, may have really intended to extinguish 
it! I am, however, bound to add that there are some cases in 
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the English reports in which the language of the deed, purporting 


to extinguish a charge, has been allowed to outweigh all other 
considerations, whether arising out of the surrounding circum- 
stances or the interest of the person who has paid the charge to 
keep it alive.? Of course, it is quite right that an intermediate 
incumbrancer should not be prejudiced by any dealings between 
At the same time, it 15 
not a judge, as James, L. J., points out, to search for some 


the mortgagor and another incumbrancer. 


recondite technical reason for giving a man a benefit at the 
expense of another who was under no liability whatever to pay 
him. Attention should be paid to the substance and not to the 


form, formalism, the philosophy of clothes, as an accomplished : 
lawyer says, being one of the deadliest vices in law. The spirit 


should prevail and the letter must not be allowed to kill. 


In Irby v. Irby,* where an annuity which was charged on land © 


was expressly extinguished by the terms of the deed, the letter was 
not allowed to kill, for it was held that the property on whieh it 


was charged could, nevertheless, be made available for the purpose 


of making good the redemption money, and that the person by 





~~ 





531; (1894) Kalicharan v. Ahmad, 17 
AIL. Aa: (1887) Rupabai v. Audimulam, 
11 Mad., 345; (1884) Gangadhar vy. 
Sivaram, 8 Mad., 246 ; (1887) Seshagiri 
v. Pichu, 11 Mad., 452; (1896) Alan- 
garan v. Lakshmanan, 20 Mad., 274; 
(1889) Gopal v. Herembo, 16 Cal., 529. 

1 (1818) Earl of Buckinghamshire v. 
Hobart, 3 Swanst., 186; (1747) Kirkham Sim., 222, 226. —— 
v. Smith, 1 Ves. Sen., 258; Giford e,  ® (1873) Stevens v. Midlands Raiheas 
Fitzhardinge (1899), 2 Ch., 32; W. N. . 
(Eng.), 1899, 75; (1891) Paran e, Har- 


Beav., 205 ; cf. (1852) Cliford v. © 


® (1828) Parry v. Wright, 1 Si. wb e 
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whom it was redeemed was entitled to stand in the same situa- 
tion, so far as the purebase-money was applied for such purpose, 
as if the annuity had been expressly assigned tohim. The Master 
of the Rolls remarked that though he was unable to fix upon any 
precise words in the indenture leading to this result, it was cer- 
tainly not the intention of the parties to the deed to give priority 
to any other claim, and it was not open to a stranger to take 
advantage of the technical words ‘extinction of the said annuity, for 
the purpose of saying that the property which secured that annuity 
was not also a security in the hands of the person who redeemed 
it, for the repayment of the money employed for such purpose. 
The observations of Lord Justice Lindley in a later case Lujuuatm, 


also show that equity will not, under such circumstances, rob one — — 
ons o 


“ Where,” says the learned judge. Lindley, L. J. 
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ineambrancer to pay another. 
“there was an unknown incumbrancer who would be entitled to 


priority if the charge were merged, it should be treated as sub- 

sisting. The purchaser ought to get what he bargained for, namely, 

the property free from ineumbranees, and a third party cannot 

avail himself of the terms of a deed to defeat the real intentions of 

the parties. A second or third ‘neumbrancer, therefore, cannot 

= “aquire priority by what may he called a mere accident at the 
expense of people who never intended to benefit him.! ” 

Bat perhaps the most convincing argument against me 

is to be found in the speech of Lord Macnaghten in a recent case aghten. 
inthe House of Lords. “The best answer to the question, says 
his Lordship, “ what was the intention of the person who paid 
“off the charge is to be found in the judgment of James, L. J., 
in a well-known case, Locking v. Parker 2 One Lysimachus 
Parker had been for forty years in possession of a mortgaged 
estat without any acknowledgment of the mortgagor's title. 


roer Judgment of 
> Lord Maec- 














— S 
-~ The mortgage was in fee and-in the form of a trust for sale. E 
After the mortgagor's death his devisees brought a suit for the exe- ER 
_ tation of the trusts contained in the mortgage-deed. The defence — 
3 two-fold—(1) The transaction was nothing more than a — ST E 
ed to the protection of EE 


_s > 


~or gage ; and (2) the defendant was entitl 





"See Liquidation Estates Purchase A-C., 321. See also (1872) Anderson 
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two old mortgage terms which had not been surrendered when the ` 
mortgage in fee was executed. Lord Romilly, Master of the Rolls, 
rejected both grounds of defence ; he held that there was a trast 
which was an answer to the Statute of Limitations, and also that the 
terms had ceased to exist though not formally surrendered. They 
were, he said, ‘superseded by the provisions’ of the mortgage in fee 
‘which were inconsistent with the subsistence of these terms. The 
judgment, however, was reversed on both points, in the Court of 
Appeal. As tothe latter point, ‘it is quite clear,’ said James, Ld 
‘that in this deed there is no express surrender of the terms. They 
are not referred to as intended to be surrendered, and the gentle- 
man who had the terms in him did not concur in conveying s0 as to 
merge them in the inheritance. It has been urged, however, that 
there is an implied surrender of them by virtue of the provisions 
of the deed. Now, it is always to be borne in mind that when the 
Court implies from a deed anything that is not expressed in it, 
this is done for the purpose of getting rid of some technicality 
which interferes with what is obviously the plain intent and mean- 
ing of the parties to the transaction. Of course, if we could see 
from the deed itself that it was the intention of the parties that 
the earlier securities should not be kept on foot we might give ` ` 
effect to that intention. To my mind Lysimachus Parker would 
have been demented if he had surrendered his terms, and so lost the 
benefit of his old securities, all of which are referred to in this deel 
without any expression of an intention to merge. I amofť opiniom, ` 
therefore, that there was no surrender or merging of the existing ` 
terms, and that there was nothing in the deed which deprived the 
mortgagee under the earlier deeds of his rights under (hem, E 
“If in that case,” Lord Macnaghten goes on to say, “ the 
Court would have held Lysimachus Parker demented to ha E 
thrown away the benefit of his old securities, what would you sa 
of the conduct of the appellants if they had deprived them: 
of the advantage and protection of Norton’s charge o Mäe 
words would have adequately described such folly ? Ob een 
what they knew. They knew that the fund was £12,000 or 
ally. So far as appears, there were only two ee 
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separated by an interval of nearly two years. N orton w: 
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for his, thouch his debt was over £15,000. So that evidently, 
` somehow or other, the fund had been melting away, and there 
_ wasall the more need for caution. They knew that charges ot 
this sort rank according to priority of notice. For the deed 
IH wwveites the notice given by Norton, with the particulars of its 
date and the acknowledgment of it by Walker ; it is a separate 
recital apparently introduced for some purpose. Then the charge 
is duly assigned to the appellants. There was no reason for 
_ extinguishing it; there is no expression of any intention to 
extingdish it, and yet we are to presume that, without any 
= reason, the appellants, who were paying £1,000 in hard cash, 
deliberately and intentionally threw their purchase away. L can 
understand the owner of an estate preferring to have it discharged 
from an incumbrance, though the ‘neumbrance be his own pro- 
perty, but I cannot understand a person entitled to several charges 
on a money fund, which must rank in priority according to date 
of notice, sweeping away the earlier charges and trusting to the 
last, thon zh it might seem large enough to exhaust the fund, and 
_ though there might be apparently nothing behind it.“* 


at a subs t incumbrance will not Question not 
lt would thus seem that a subsequent incumbrance —— 


be let? ‘or charge > madi f am earlier incum- intention as 
‘Se let in as a prior charge to the prejudice o nO DAAE 


Fé e S b ER i e GE 
brance, Nevertheless, the question of merger 1s said to be s — 


question of intention which may be gathered from the terms of the priority to the 
i a prejudice of 


deed, if any, or from the circumstances attending the transaction oarlier incum- 
2 eren from parol evidence.” But if, whenever a puisne incum- ` — 
brance would otherwise be let in as a prior charge, we are bound 

to presume that the prior security was intended to be kept on 

| foot, the element of intention must be a negligible quantity, the 

` fetention of which can only serve to darken counsel, and perplex 


‘Sntrained jadges ; and I assure youl do not speak idly when I 
* that, if we could move for returns in parliamentary phrase e 
‘of the number of suitors who have been ruined by reason. of an. Set 


almost inexcusable misreading of the judgment in Gokaldas's 


e ge e 







































LY. & C. C., 683; (1851) Davisv.Barretl, 2 T mi 
14 Beav., 542; (1853) Grice v. Shaw, 10 l 
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case on the part of judges in this country, the ‘Fesull wo 
probably surprise their Lordships. m 
Let us now approach the question from — 4 A 
merger can take place only when a security comes into imn va 
diate contact, so to speak, with the ownership, or in 0 
words, when they unite without any ontstanding title in z 
third — But where a mortgagee acquires any property on 
which there are mesne incumbrances, he does not really become 
the absolute owner of the property. His purchase merely transfers 
to him the residual rights of the mortgagor and not any interest 
which had been previously carved out of the estate including | his 
own. Coalescence in such a case becomes impossible, and these 
interests should therefore be left in precisely the same position as- 
before.! Nor can it be said that the mortgage is discharged by 
payment ; for that can occur only when the payment is made 
by the debtor himself or by some other person who is under P 
covenant to pay. 7 
I may add that in America a mortgage is never merged if 
there is an outstanding incumbrance, provided it is not one which ` 


BS 


the owner has assumed to pay or which he is estopped from 
questioning. ‘‘The doctrine of merger,” says Chief Justice e 
Bellows, “ springs from the fact that when the entire equitable a1 i d 
legal estates are united in the same person, there can be no occasion ` 
to keep them distinct, for ordinarily it could be of no use prs 
owner to keep up a charge upon an estate of which he was emer 
in fee simple ; but if there is an outstanding, intervening titte, 
the foundation for the merger does not exist, and as matter of | E 
it is so declared.”? And it makes no difference that the mor mes 
is treated as “ having been cancelled by assignment.” $ The 1 ule, 
itis said, that payment by: a mortgagor extingiishel the n mort- a 
gage is founded upon this, that generally he cannot dert e any 
advantage from keeping on foot his own mortgage asin hisa 
estate. But no such reason exists when a — — an 


incumbrance existing before his purchase. In such cases, 




















* See the observations of West, J., Jones, sec. S48. 


in (1882) Afulchand Kuber v. Latta, 8 Bean e Boo thoy, 51 — 
6 Bom., 404, 413. E sec. 855, * A T, — 
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purchaser should be allowed to keep the security as subsisting, 
as there is frequently an advantage in keeping the mortgage alive. 
No intention, therefore, to merge the security should be presumed, 
the purchaser’s primary object being to perfect the title in himself. 

The American law on the subject is thus summed up 10 American law 
Jones : “ It may be deduced from the authorities as a general —— 
rule, that when the mortgagee acquires the equity of redemption 
in whatever way, and whatever he does with his mortgage, he will 
be regarded as holding the legal and equitable titles separately, 
if his interest requires this severance. The law presumes the 
intention to be in accordance with his real interest, whatever 
he may at the time have seemed to intend.”! 

In the English law, however, the discussion of a question not 
perhaps very difficult in itself has been somewhat unnecessarily 
embarassed by the application, to the priorities of different incum- 
brancers by way of mortgage, of the law affecting the rights 
of owners or of persons entitled to successive interests in estates 
and their representatives, a law which has been evidently moulded 
on the type of family settlements. The cardinal rule is that Word `. 


; | presumption 
everything depends upon intention. But this is a very inade- of merger 
— with reference 
quate statement, as it is likely to call off attention from the to settled 
fondamental difference between the position of a tenant for life mi g 
and that of a tenant in fee or in tail, which is well established 
in the English law. Thus, if a tenant for life pays off a charge 
apon his estate, the amount becomes a part of his personal pro- 
perty, unless he manifests an intention that it should not do so. 
- On the other hand, if a tenant in fee-simple pays off a mortgage, 
— he is prima facie presumed to pay it off for the benefit of the 
— Inheritance, So also, if a tenant in tail pays off a charge upon 
We estate, the amount does not "become a part of his personal 
— unless he manifests an intention that it should do so. 
_ Por he has the power at his own pleasure to acquire ap absolute fee 








ee at, when he pays off a charge, he means the 
Kä e which, in effect he gives to the remainderman, should descend 








. Jones, sec. 873. 
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to him free from the charge.’ Bat a person who takes an estate 
defeasible by exeentory devise occupies a peculiar position, He 
is not like a tenant for life. because, upon a contingent event, his 
estate may become indefeasible. Nor is he like a tenant in til 
because he cannot, at his own pleasure, render his estate inde 
feasible. As he has not the power to defeat the devise over, it 
cannot be intended that the devisee is, in any sense, the object 
of his choice ; and there is not therefore the same reason for 
presuming. when he pays off a charge, that he means to give such 
devisee the amount of the charge. In this respect, as well as 
im the quality of his estate, a person who takes a defeasible estate 
is within the principle that applies to the tenant for life 
o pieni I speak with diffidence, but it is not an untenable suggestion 
Mpende that the presiding rule in equity that merger depends upon the 
vee Sart Te =. 
intention was originally introduced for the purpose of qualifying 
the rigoar of the common law, according te which whenever a 
greater estate and a less coincided and met in one and the same 
person in one and the same right without any intermediate estate, 
the less was immediately annihilated or merged in the greater — 
a result which also followed an union of the legal and equitable 
title, owing to the superiority of the former to the latter. Where, 
therefore, a charge came into the hands of the person whose 
estate was burdened with it, the charge was immediately sunk 
in the estate. But courts of equity applied a more plastie rule, 
and would allow the charge to be merged in the inheritance, 
only in the absence of any evidence of a contrary intention. If 
therefore, the owner had shown any intention to keep the charge 
alive, his personal representatives got the benefit of it. és 
Bat a general rule though constructed, at first, for a special 
purpose has, as we all know, a#remarkable capacity for enlarging — 
its original boundaries, not in one but in all diriections. And we 
are, therefore, not surprised that in course of time by one of thom 
refinements which are at once the reproach and nei — 


— Hi Ca eeng power 
to bar the entail are in the position of 
limited owners; (1790) SArewstury v. 
Shrewsbury, 1 Ves., 2a. 
` SOS Drinkwater v. Coombe, 2 S. 
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E Bagiish equity jurisprudence, a trifling incumbrance on a valuable 
2 estate, which would have prevented the merger of a charge at 


= Jaw, was not allowed to interfere with its extinction in equity.’ 
A more daring liberty was taken with the common law when the 
_ Yemainderman was allowed to take the estate free from a charge 

pud off by a tenant in tail in possession ; the reason being, as I told 

you just now, that if the tenant in tail does not choose to exer- 

cise the power of making his estate absolute, it may be presumed 
that he means that the estate should descend uninecumbered to 

the remainderman, who is in a sense the object of his own choice. 

A still more questionable step consisted in the extension to tenants 

for life of the formula that the intention actnal or presumed is , 

the guiding role in equity, with this difference that in the case of a 

tenant for life there is no presumption in favour of merger, owing 

to the scantiness of the estate. This obviously involves a spurious Ob<ervations 

p on the rule af 

analogy, which seems to have crept into the law owing te the merger. 

prevalence of family settlements in England, under which the head 
of the honse though generally a tenant for lite necessarily stands 

m intimate relations to the succeeding owners. But, in truth, a 

limited owner cannot be linked together with an owner In fee 
| simple or a tenant in tail in one sweeping rule without giving rise 

to confusion. For to the tenant for life it is not at all indifferent 

whether the charge should subsist or not, and, barring the frct 
a that he claims under the same settlement with the remainderman, 
- there is really no difference between him and a mere stranger — 
_ who pays off a charge on the estate which he is interested in a 
_releeming, No doubt. if the tenant for life is in affluent cireum- Kb 
ances, or if the remainderman happens to be his son, he may make | > 
—— of the mortgage to those who are entitled in remainder. . 
it the intention to make such a giff must be clearly established.* Aw? 
Re H —— becomes still more palpably spurious, when it is 
d d to the case of a mere incambrancer who acquires the 
‘an owner of the equity of redemption who pays off an ` 
le ance which he is not bound to discharge. This is surely 

ng generalisation to a point at which it ceases to be ek, 2 
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as it implies that a person may in some cases give up hi * 
in favour of another who can have no possible claim upon his 
generosity, and whom it would be absurd to suppose t at he 
ever actually intended to benefit in any way. Nor are we like s 
to be reconciled to the rule, because its effect may be nent alised 
by conveyancing devices. A Ss — 
The discussion which I am just closing shows the stress laid ` 


Magis ew oo in the English law on the nature of the estate which is possessed 


the punt 


hg? 








— paying off the charge ought to be the © 






















by the person who pays off the charge. Indeed, the whole law on 
the subject has grown out of that peculiar institation known as sa 
family settlement, under which most of the land in “n and 
is held. It is therefore idle for us to expect any usefal = 
dance from the English law. Of the merits of that iaw it w 
be presumptuous on my part to speak. I will not, the Gë 
venture to say whether it does not in the words of the bie Lar d 
Bramwell disclose a “disregard of general principles and ge g 
rales in the endeavour to do justice more or less fanciful in e riain 
particular cases.™! The assertion, however, may be azard ed 
without rashness that the extreme flexibility of the equitable ı ule 
on the subject which may be thought to be its chief recomme nda- 
tion, admitting as it does both presumptive and parol evidence « dÄ 
intention against as well as in favour of merger, has a tende y 
to foster costly litigation. 
In England, the question whether a charge has — 
„ guished or not principally arises in three classes of cases —fi 
where there are other incumbrances on the property for v 
priority is claimed ; secondly, where an estate which 1 p subject 
charge is settled or conveyed for value to a third person, 
question arises whether the conveyance carries with it the e: 
of the mortgage; thirdly, where there is a contest between | 
real and personal representatives of the owner or ae h 
representatives of the tenant for life and the remainder — 
trust I shall not be accused of undue ——— Le re ntu ir 
suggest that some degree of confusion has arisen ker: së: 
intention being treated as a decisive test in all — 
For instance, it is said, the quantity of intere € 
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absence of direct evidence, in determining whether merger bas 
: taken place or not. If he is absolutely entitled, meaning entitled 
‘in fee simple, the presumption is that he meant to free the property 
from the charge ; if only partially interested, as for instance if he Observations 
is only a tenant for life, the presumption is that he intended to sable mg 
keep it on foot. Now this test however appropriate in a contest rinhad: 
between the real and personal representatives of a tenant in fee, D" 
or between the legal representatives of a tenant for life and the 
remainderman, is not quite pertinent when the question is whether 
a later incumbrancer has become entitled to priority by reason 
of the merger of a prior charge. In such cases, it seems to 
me the question of intention may be altogether eliminated. For 
though it is possible for a tenant for life to make a present of a 
mortgage to the remainderman, you cannot ascribe to any sane 
= m&m intention to let in a subsequent incumbrance in favour of an 
utter stranger as a first charge. But in the chaotic state of the 
law on the subject, hope springs eternal in the suitor’s breast and 
ina recent English case a litigant actually contended, of course 
` unsuccessfully, that a mortgage had been discharged by a payment 
made by a person who claimed to be entitled to the equity of 
redemption, though he himself was seeking at the moment to 
‘impeach the latter’s title to the mortgaged property.’ 
* The test in question would seem to be equally inapplicable 
5 when a person conveys or settles an estate and the conveyance 
_ makes no mention of any subsisting charge. Here the ordinary 


` m ke éi 
28 ch 


_ Tale of estoppel will apply, for the grantor cannot be allowed to 


eck eep such a charge like a card in his sleeve, it being an elementary 
Ski ile that prima facie, when a person conveys or settles an estate, 
= _ he means to include in the conveyance every interest which he can 
_ part with and which is not expressly reserved.* Thus, where the 


de 


Owner in fee of an estate in England which was subject to a e 
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charge in which he had a ne — created i 








— —— that the — mere and a bill by de — 


sentative of the owner to establish it was dismissed’ 





But it seems that a limited owner may purchase Anen beet E 
on the estate and a bond ide transferee for value may use them ` = 
for his own benefit against charges on his own interest created — 











— 
by the tenant for life. — 


E 
Extinction of The law in this country is now contained in section 101 of — 
charges: § 101, e = t — 
Transferof the Transfer of Property Act which says :— Where the owner of — 
Property Act. : | 














a charge or other incumbrance on immoveable property is or 
becomes absolutely entitled to that property, the charge orin- 
cumbrance shall be extinguished, unless he declares, by express — 
words, or necessary implication, that it shall continue to subsist, — 


| ‘ 


or such continuance would be for his benefit 


— of Now, in one sense, the owner cannot be said to become abso- 
"a nteiy 


entitled’ lutely entitled to a property which is subject to other incam- 
brances. But | believe the expression ‘absolutely entitled’ whieh ` ES 

occurs in the section does not imply the absence of intervening” = 

charges, but has reference only to the nature of the estate and is ka 

used for the purpose of designating what English lawyers SCH SC 

the fee simple as opposed to a limited estate. a 

If I am right in this view, no question of merger can ariein 

the case of a person who becomes entitled only to a qualified estate ` 


WM 
in the property ; and as in this country there is no distinction ` 
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* (1854) Johnson v. Webster, A DeG. (LAO A. C., 1l; Liquidation, Ze C0- 
M. & G., 474. . Willoughby (1898), A. C., 321; dee ac 
3 (1838S) Harman v. Foster, 1 Dr. and SC the Transfer of Property / 
Wal., 637. Distinguish (1859) Purcell v. Pi e — 
BS The provisions of this section are 11 Jur., N. S.. 141, whore the í SS zap e 
a supported by the following English of Irish Courts as to the meger of 
cases—(1811) Forbes v. Woffat/, 18 Ves., charges is discussed. In the re re S 
384; (1842) Clarendon v. Barnam, 1 Y. reference is made to the follow 
& C. C. C., 68S; (1853) Grice v. Shaw,  —(1860) Siwinfen v. Swinfen, > d 
10 Hare, 76; (1S51) Daris v. Barrett, 199; (1876) .idams v. E “h. D 
14 Beav., 2; (ISH) Byam v. Sutton, 634, 645: (1873) Ranfu Ne 
18 Jor., S47 ; (1843) Faulkner v. Daniel, baraya, T Mad. H. VI 
3 Hare, 199; (1855) Hatch v. Skelton, narain v. Brojonath, 14 
20 Beav., 453 ; (1577) Adams v. Angell, B. L. R., 463 ; (1878) Ka 
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between real and personal estates, such questions can arise only 
where there are other incumbrances on the property or where 
there is a devise of the mortgaged estate. Conveyances for value 
and even voluntary settlements stand, as I told you, on a different 
footing, and should not create any difficulty. 

But the point on which I would like to particularly fix your Observation< 
attention is, that the words ‘or such continuance would be for al Aee of 
his benefit’ are in the disjunctive, and should eftectually prevent a PET 
puisne incumbrancer from acquiring priority, which may not 
improperly be described as altogether unearned, at the expense 
of another person. But notwithstanding the existence of a defi- 
nitely formulated rule in the Transfer of Property Act, our judges 
still speak of intention, even in cases in which there can be no 
possible question but that the continuance of the security would 
be for the benefit of the peron entitled to it. 

In a recent Allahabad case? where the mortgagor had conveyed Matadia v. 
the mortgaged property to the mortgagee in satisfaction of the debt — 
due to him, the mortgagee was allowed to use his security to protect 
himself against the claim of a subsequent mortgagee because, we 
are told, he had not exhibited any intention of foregoing altogether 
his rights under the security. I can only say that it would have ` 
heen very extraordinary if the mortgagee had, with full knowledge 
of the facts, exhibited any such intention. In the words of Lord 
Justice James, he would have been demented if he had thrown 
away the benefit of the old security. n 

Again, the Madras High Court has recently expressed an Madres Bat * 
opinion which, if well founded, would considerably narrow the ing, ve, 
operation of the proviso to this section. It seems to have been ` ` 
Seriously argued in the case to which I refer, that an intention 
bn keep alive an earlier security cannot be presumed, except É 
_ where the person entitled to it has notice of later incumbrances, 
and that, at any rate, it would not subsist if the deed of conveyance 
= to extinguish it. And this contention seems to have 
= ually found favour with the court. The judges say, * We are 
| En think that these words, meaning the words ‘or such 
è would be for his benefit” must have reference to the 
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ea 
time when the conveyance was executed, and it is not clea ges D) 
could be said that at that time it would have been for H ris b enehi 
that the mortgage should not be extinguished. And it is do oubtful 
whether the mortgage could be considered to be kept alive even- 
if it were for his benefit to do so, in the face of the dee * 
conveyance which seems to extinguish it.”! In the end, however, 
the learned judges, I should add, gave the unhappy mortg gee 
the ‘ benefit of the doubt’ on the point. f dë — 
It would thus seem that in the opinion of the Mac ei 

Court a purchaser without notice is in the position oceupied br 
purchaser with notice under the rule in Toulmin v. Sa 
perhaps in a less favourable position, which, it must be said w 
deference, is a reductio ad absurdum? One is inv oluntarily reminded . 
in reading such cases, of a passage in Lord Halifax's Trin F d 
in which that statesman speaks of the labours of legislators and th 
way in which they are treated by those who administer the laws | 
hae — It may be noticed that the Transfer of Property Act sweeps e 
‘Transferof away the distinction between a substantial charge and a trifling 
Property Act. . E? 
incumbrance on a valuable estate, drawn in some English e — 
for the purpose of ascertaining whether the real or the persona s 
` estate should have the benefit of a charge which has been paid o ol : 
by the owners Nor can our courts be called upon to determine 
whether the opportunity of making good a very doubtful ¢ shim 
against third parties would be such a benefit as would keep the 
secufity on foot, a question which gave rise to a very inter? sing 


RS discussion only the other day in Englands 










` Bayn e, Maha- And this brings me to a recent Bombay case, in which 
— ge- 

ES court found an easy solution of the puzzle presented to it, i in = 
a. doctrine of merger. It was there contended that a E gme 
Ke, _ recovered against the mortgagor could not bind a purchase 


the equity of redemption, because he was also the assignee Kë 
security on the property which was prior to the ue nt. | 
appears that Ramji Chikni, who was the owner of & nd | 








1 (1991) Shan Maun Mull v. Madras ® (1860) Richards v. N ard , Joh 
~ Building Co., 15 Mad., 268, 280. Sr Ge 
SS 2 See the observations of Shephard, BS? les Pu hea. 
= Ja in (1890) Madras Building Co. v. , oam or vi 
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_ dispute. mortgaged it to Baji in July 1870. In October 1876, 
- Bapo. a tenant of the land, obtained an injunction against Ramji 
_ restraining him from interfering with his (Bapu's) possession, Bapu v. 
= ma possessory suit which was instituted in the Mamlatdar’s court — 
in May 1876. In July 1877, Baji obtained a decree on his 
mortgage, and in execution he got possession of the property 
from Ramji (the mortgagor) in June 1879. The plaintiff, who 
was the assignee of both Baji and Ramji (mortgagee and mort- 
gagor), sued Bapu in ejectment in September 1888. Both the 
lower courts allowed the claim. On second appeal by Bapu, 
the plaintiff (inter alia) contended, that as he had taken an 
assignment of the mortgage from the mortgagee, he was not 
bound by the proceedings in the Mamlatdar’s court in 1876 
against the mortgagor. But it was held that when the plaintiff, 
who had previonsly taken an assignment of Baus mortgage, 
purchased the equity of redemption from Ramji, the mortgage 
_ Was extinguished, there being no circumstance from which an 
‘Intention could be presumed to keep it alive. The plaintiff could 
‘fot, therefore, stand in a better position than Ramji and was 
bound by the proceedings in the Mamlatdar’s court, notwith- 
~ “tanding that he had taken an assignment of Baji’s mortgage.! 
. The learned judges observe that there was no circumstance in 
= the case from which an intention to keep the mortgage alive could 
be presamed. I may however venture to point out that it was to 
the advantage of the purchaser to keep the mortgage on fodt, as 
he might thus hope to escape from the operation of the previous 
Judgment. There is, however, no reason for saying that the case 
-self was not rightly decided, though it was perhaps not 
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= {absolutely necessary to call in the doctrine of merger. 

rr ft will be noticed that the Transfer of Property Act does not Ne provision 
Gi ] : i Së, ` rof 

= ©Xpressly provide for a case where the payment of the charge is Property Act 


_ Contemporaneons with the purchase of the equity of redemption. bi — 
"5 England, as I told you, the charge will not be now merged in aches GTS 
"choses, so as to let in a subsequent incumbrance as a prior secu- Pr ceaity of 
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- In the Roman law, too, if the prior incumbrancer was paid "*°™P"°™ i 








Kat at of the purchase-money, the purchaser could claim the right 
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to stand in his place as against puisne incumbrancers. Ut bos, 
however, been held in a Calcutta case that the purchaser would 
not he entitled to the benefit of the prior mortgage m the absence of 
anything to show that the money was paid by the purchaser himself 
amd net by the vendor out of the purchase-money I, however, 
venture to think that this case. in the words of their Lordship 
of the Privy Council, is likely not to promote justice and equitr. 
bat to lead to confusion, to multiplication of documents, to useless 
technicalities, to expense and to litigation’ If an incumbranee is 
paid ont of the purchase- money, can it, as I have already pomted | 
ont to von, make any diference whose hand actually pays the 
mower ? In sach cases it is the vendee, I repeat, who redeems 
ami mot the vendor., as no sane mortgagor would allow any part 
of the parchase-money to be applied in redeeming au incum- 
brance, if the purchase-money only represents the value of the 
equity of redemption.’ I am not aware of any later case > 
which the question has been raised, though the point “apparently 
arose in a recent case in Calcutta ; but the report is so obscure 
that the judgment is of very little nse.’ 

In bringing these remarks to a close, I should add thata 
discharge of the mortgage does not of itself discharge the debt, 
though, if the debt itself is discharged or released, the secu | 
would be determined. 
I now pass on to securities on moveable properties, notinig a 
he fake only points of difference. The security will obviously be 
extinguished when the pledge itself is destroyed ; and according 
to the rales of private international law, if a pledged sh À 
captured by an enemy, the security is lost though e. * 
entitled to it is a nentral.* Bat a mere transmutation will 
put an end to the pledge, if the property can be traced 7 th 
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in some systems, a distinction is niade in the case of a permanent 
and essential transmutation. as it is called. The question, for 
instance, whether a ship made from the wood of a forest which 
has been given in pledge would be subject to the security seems 
to have furnished an interesting topic for debate to the Roman 
jurists} Bat such discussions savour of that overmuch refine- 
ment with which lawyers, whether with or without just cause, 
are so often reproached : and I will not occupy your attention 
with them. 
A person who is entitled to a possessory lien does not waive It No *aiver of 
l É possessory lien 
merely by taking a security for the debt. Lord Eldon seems to have if security 
thought that a right which accompanies an implied contract cannot Se? 
co-exist with a special contract. But it is now settled that every 
___-‘Stearity will not destroy a lien. There must be something in 
— the nature of the security or in the circumstances under which 
it was taken inconsistent with the subsistence of the lien to have 
that effect? But the court in the case of possessory liens would 
presume a waiver more readily than in the case of non-possessory 
Asa rule the creditor loses his right to a pledge, if he redelivers Seeurity * 
it to the pledgor, but the pled gee may redeliver the goods to the 
pledgor for a limited purpose without forfeiting his security. For p 
- example, where there is a pledge with a power of sale, delivery to“ 
the pledgor, who is a broker, for the purposes of aale would not 
_ destroy the rights of the pledgee.® * 
„Inthe case of a bare lien the creditor by parting with pos- Possessory Den ` 
Sam forfeits his lien,* which will not revive upon his recovering — 
p * session,’ though in the case of a ship captured by the enemy, the “"™ 
master's lien for freight will attach to it upon its recapture," and itis 
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in execution and purchases thém from the sheriff, he will lose his 


lien ;' bat where the loss of possession is involuntary or duet 
mistake the lien will not be destroyed? Similarly, if possession 
is parted with on a fraudulent misrepresentation, the lien will not 
be extinguished.’ — 

A claim to retain the goods for the debt of another person 
or under another right than the right of lien will also be fatal 
to it.’ 

Bat in the case of a pledge, the ‘ special property ` of the 
pledgee is not determined merely by his setting up an a 
right to the pledge ; at any rate, such conduct would not excusa 
the pledgor from tendering the money due from him.* 

I have already told you that though in the case of land a 
mortgage Is not discharged by a mere tender, the ease is different 
with regard to a pledge of moveable properties. But the tander 
will not discharge the debt for which the pledge was given It 
should also be noticed that though the recovery of the debt 
may be barred by the operation of the Statute of Limitations, the 
right of the creditor over the pledge will remain unaffected. ` 
Ee sr E It 
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* (128) Jacobse v. Latour, 5 Bing, Whitey. Gainer, 2 Bing., > | 
LR ; Fisher, sec. 1504. * (1892) Youngmann V. 





* (IS Dicas v. Stockiey,7 C. & P., 67 L. T., 642; cf. (1868) 
587 ; (1835) Ja re Carter, 55L. J. Ch., Holgate, L. R., 3 Ex, 30 mn 
om e (1866) Donald v. Sucking, L. Ra 1 

* (1823) Tyson v. Cor, T. & R., 3; Q. B., 585, G10; (1989) Bank, dt, Wale 
(1824) Wallace v. Woodgate, 1 Car. E v. O'Connor, 14 App. Cas, 279 ; US 
P., 575; (15%) Diras v. Stockley, T Car. Youngmann v. Briesmann, 6 A 
& P., 597; (1845) Richards v. Symons, GÈ. E 
S Q. B., 90; Fisher, secs. 1595, 1596. * The Eider (1808), 119, WH 

* (1808) Boardman v. Sill, 1 Camp., * (1857) Segar v. Aston, 6 L. J- a 
410; (1842) Dirks v. Richards, A Man. ` ag: (1885) In re Carter, 3 gr ai 
& G., S74; (1879) Juggernauth v. loura al 
Brijnanth, 4 Cal., 322; 3 C. L. R., 375; | 
Fisher, sec. 1598; distinguish (1824) 
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LECTURE NI. 
ACCOUNTING BETWEEN MORTGAGOR AND MORTGAGRE. 


Tag subject of this lecture. accounting, presents a variety of Subject 
? i presents points 

points of more or less intricacy. The usnry laws were repealed of intricacy. 
en long ago that questions arising out of the operation of those 

Las on the relation of mortgagor and mortgagee now possess 

merely an historical interest, and I do not, therefore, wish to detain 

you with any account of them, but will confine myself to the 

rights and liabilities of the parties as they stand at present in our 

(age 


We start with the proposition that whenever the mortgagee Accounts 
seeks to foreclose, or the mortgagor to redeem, an account must be opges A? 
taken of the monies dueto the mortgagee on his security. And, Sic 
ordinarily, it lies upon the mortgagee to prove what is due from the 
mortgagor in respect of principal and interest.? But the position of 
3 mortgagee who has not assumed possession of the mortgaged 
property is, in many ways, different from that of a mortgagee 
who has taken that rather perilous step. It will, therefore, be 
convenient to deal, in the first place, with the mode in which 
the accounts are taken when the mortgagee has not been in pos- 
session, as this seldom gives rise to questions of much difficulty. 

e - The mortgagee is of course entitled to his principal® and also accounting + 
ht interest, if fHere is an agreement to pay it, but the English go not im ome 


— mmm — — — — —— 


"For a short account of the usury 1 Bom. H. C., 177, where the mortgagor BE 
was allowed to redeem without any pay- · — 
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practice under which interest as such is payable undera m 
even in the absence of any express agreement, contrary to the 
general rule as to loans, is not followed here,’ though, if the debt 
is not paid when due, the mortgagee may recover interest by 
way of damages.2. But the question whether the mortgagee Gm 
add such money to his security, is still a debatable point, notwith- 
standing the large mass of case-law on the subject more calculated 
to puzzle than to enlighten the student.’ | 

usefully notice in this place some points- 
Foremost 
is not any 


I may, however, 
which form very frequent subjects of controversy. 
whether 
provision for the payment of post diem interest in i deed -of 
mortgage; and the frequency with which the question recons 


among them is the question there is or 


strongly suggests the necessity ot employing experts in drawing 
I must again repeat that there is n no settled’. 
rule of construction in such matters. and all that I can do is to 


legal instruments. 








(1871) Calisher v. Forbes, L. R.. 7 Ch., 
109, 114 (1871) Merchants, &c., Loudon 
v. Maud, 19 W. R., Eng- 657 ; (1882) Jn 
re Watts, 22 Ch. D., 5. It is hardly 
necessary to point out that the opera- 
tive words of a bond cannot be con- 
trolled by any recital not plainly incon- 
sistent therewith. Australian Jt., te., 
Bank: v. Bailey, (1899) A. C., 395. Ifthe 
mortgage is expressly madea security 
for any costs and charges which may 
be incurred in connection with it, such 
costs and charge may be allowed 
under an account of principal and in- 
terest ; (1869) Blackford v. Davis, L. R., 
4 Ch., 304. 

t Cf. (1858) Exp. Hirtzal, 3 DeG. & 
J., 464; (1869) In ra Kerr's Policy, 
8 Eq., 331; (1856) Cary v. Doimne, 5 Ir. 
Ch., 104; (1872) Leppard v. Ricketts, 14 
Eq., 291; (1861) Ashwell v. Staunton, 30 
Beav., 52; [see however (1855) Thomp- 
xon Vv. Drew, 20 Beav., 49); with Jug- 
quputlee v. Madho, S. D. of 1855, p. 54; 
Heera v. Deo Narain, Agra (F. B.), 63, 
68 ; (1887) Mansab v. Gulab, 10 All., 85; 


(1889) Bhagwant v. Daryao, 11 Al., 417. 


La 


In America also no interest is allowed i 
in such cases. Jones, sec. 1504. — 

2 Act XXXII of 1839; (1899). Chajmet 
v. Brij, 221. A., 199517 AN., 511; (1800 
Moti v. Ramohari, 24 Cal., (EL 

3 (1897) Mott Singh V- Ramhari Singhy 
Ə4 Cal., 699; cf. (1895) ¢ Chaimal Y- Brij. 
supra, but though the mortgagee engl 


add such interest to bis security, be 
an sit 













cannot recover more th 
interest as damages; but see ase 
Badi v. Sami, 18, Mad., 27; 
Rama v. Abbaji, 18 Mad., MS; ES 
L. J., p. 265; (1895) Krishna v. Rendam 
Katialai, 18 Mad., 338; ar E 
(1895) Thayer v. Lakshmi, 3 3 T 
331: cf. (1895) Narindra Te Ai x 
17 All., 581, and — * = 
overruled bnt not on this g — 
the Privy Council in (1896) Me gs e 
Narinder, 19 All, 39; m E An - 
See also in this connection ` 
Bikramjit Y. Durga, 21 Ca KB ti 
Mansab v. Golab, 10 . AL, S, 
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* that you must take the deed as a whole, ascribing 
» parties, as their Lordships of the Privy Council point 
eoatraet. 
In the absence of any contract to pay interest post diem, the Interest only _ 
ay of d: amages in 
phe i be f 
damages. There used to be an ide: contract 
ër z F ost di 
‘tract for the payment of money advanced for a fixed period Por rea, 
of the same rate of interest until actual payment must be implied. 
| Bat it is now settled that there is no such rule, for though the com- 
regulated by the rate of interest specified in the deed, and the No rule that 
— further con- 
e rate of 
i the special circumstances of each Case. Rb Ir is true in Te Roberts? — after 
Lar George Jessel says, that the measure of damages for the "7 fixed 
* J 4 t il 
S ch of a contract to pay a debt is the commercial value of Loree 
_ parties have bargained for a certain rate of interest, although it 
` wei be taken into account a3 showing the value of money, does not = 


pA ee 
— ge intention of making a perfect rather than an imperfect 
ee A 3 | | : allowed as 
mortgagee can only recover interest, as I told youjust now, be: 
at one time that upon a con- contract te 
with interest at a certain rate, a further contract for the continuance 
= qensation allowed to the creditor may be, it is not necessarily, 
= 
-A ‘lecision of the question must turn in a great measure Upon tractat the 
the expiration 
it oney, and the learned judge points out that the fact that the implied. 
E 
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stion of limitation. It should 
| be not dthat though it is said in some of 
se cases that the mortgagor ċannot 
redeem except on payment of interest 
nde Act XXXII of 1839, it is, by no 
ran elcar that the mortgagee can 
im it against a purchaser of the 


4 ri, 19 Cal., 19, overruled only on 
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IS ecide the question. I may, however, take leave to doubt whether 
| = 4he commercial value of money can be regarded as a fair standard. 


ES tales the risk to the — which must depend upon the 





7 M. L. J., p- 18; (189%) Duddu wä 


Gudada, 4 M. L. J. 257; (1994) 
Sundara v. Sama, 4 M. Le J., Be; 
cf. In re Dixon (1899) wW.: N., 13t- 
distingnish (1895) Chajmal v. Brij, 17 
All., 511; 221. A., 199; (1897) Moti v. 
Ramohari, 24 Cal., 699. 

2 (1874) Cook e, Fowler, L. R., 7 LI. 
) ee (187 6)- Deendyal v. Het narain, 


f redemption. sA 
| Mathura Das v.. Narindar, 2 Cal., 415 (1877) Tarachand v. Nafar, E 
ZC 2tLA. 19. (1897) Vitya- 10. B.R., 236 ; (1878) Baldeo v. Gokal, ae 


~ 1 AN., 603; (1880) Juata v. Kinman, 


o All., 617 ; (1878) Nanchand v. Bapu, 3 ` 
Bom., 131; (1886) Bishen v- Udit, s 
AIl., 486 ; (1891) Niwas v- — IA 
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solvency of the borrower, can be treated as an al o — 7 
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sible quantity. — 


































Delay by It is said in some Allahabad cases that delay by the mort 
morig: i 
bringing _ wb. bringing his action may be taken into account in det 
ati w 4 
— Resear the amount of damages recov erable by him. Itis also s 


rate of mter- 
est : ob<ervra- 
tions thereon. 


where the mortgagor has contracted to pay an BS re 
tionate rate of interest, the court may very properly refuse t giv 
the mortgagee any interest by wav of damages except J haps a 
nominal sum.' Bat these dicta seem to me to be of somi what 
questionable authority. Delay in taking le gal proceec in che 
be owing to a variety of causes for which the “cradle may : not 
to blame, and to treat mere forbearance with harshness nay 1 | 
always be wise even in the interests of the debtor. I do no ako 
see how the court can possibly say that the interest whi wie? 
mortgagor had contracted to pay was exorbitant or extortc g: 
without at least ascertaining the nature of the risk which Ë 
creditor incurred in lending the money, the difference bere >€ 2s e 
contractual rate and what is generally known as the marke = 
of interest being primå facie only in the nature of a premi am pi K 
* for insuring the repayment of the debt. In one sense, there 2 

and that not the least true, the more exorbitant the rate, the $ greai 
* should be the amount of damages recoverable by the credi dito 
for delay-in repaying the money. | gi = 
On the whole, the most general rule that can be hid 1 do a KR 
that the rate of interest stipulated for is the proper mi M 
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KS — of damages although there may be special cireumstances 9 whicl 
“ee would make its continuance unfair to the debtor. — And 
er, appears to be the opinion of their Lordships Eo 

se Council.? But it seems that in England the interest ¥ 


doen if the mortgagor seeks to redeem the mortgage. InG 
v. Wequelin? Amphlett, J. A., says: ** Having rega ard to 
e the principle in equity with regard to the 3 
Ee E d mortgages, although the maya for payment has J 
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Se (rett see the Allahabad cases cited security in —* d r to cla in 
vie note but one; distinguish of interest. _ 
(1574) Cook v. Fowler, L. R., 7 H.L., 27, "(sm Chajmat v. Bri 
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R after Cordio v. 
Eé Lag the court will assume - that — is Wen, after aie: 
= * day at the same rate as before. As I said before, what has 
to be paid may technically be called but they 
` damages of a pecaliar kind, for it would not be left to a jury to 
_ regulate their amount ; 
; vf law to find damages of the same amount, as the interest which 
_ would have been payable if the covenant had extended over the 
period.” The notion which underlies this judgment is that a 
_ mortgagor who wants to redeem asks for a favour. 
gor," says Kay, J., in a recent case,! “in fact wants to have the 
indulgence of redeeming the property without paying the whole 
= ofthe interest, or the whole of the damages in lieu of interest if 
he prefers so to phrase it, which ought to be paid. I see no reason 
why I should grant him that indulgence.” 
I however venture to doubt whether any distinction should be Agreement to 
made between an action on the covenant and an action for foreclosure ap fh nord 
= | _ orredemption. For if there is no implied contract to pay interest at the 
— stipulated rate after the prescribed time, there is no reason why pay- 
= ‘Ment at such rate should be imposed on the mortgagor as a condition 
of redeeming the property, but not in an action on the covenant. : 
= = Togo back. Where there is an agreement to pay post drem 
= “interest, the ordinary decree in a mortgagee’s suit directs accounts 
— allowing such rate of interest up to the day fixed for payment, Question = 


damages, are 


the jury would be directed as a matter 


“The mort- 
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= "Sie it is not competent to the court, to cut down the mortgage Wen cinta E 3 
= Bä of interest, under section 209 of the Civil Procedure Code ee SÉ 
| * h does not control the provisions of the Transfer of Property allowed in E Ze 
ge: E £ — ct 3 But the question whether the decree should allow the same decree Ze 
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that the stipulated rate will be allowed 

if it is lower than five per cent., bnt 
will be cut down if it exceeds that 
rate. 


—* s% E ay Oh. | 
); ef. (1881) Furber Ezp., 17 Ch. D., 
Gi Wellington v. Cook, 47 L. J., 
s (1847) Price v. G. W. Ry. Co., 





—*. ; (1853) Morgan v. Jones, 
620. See also the notes to 1667 
"eng 1 Wms. Saunders, 
(nie mt * Si stion of interest gener- 
merican Law on the wand 
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3 (1898) Rameswar v. Mahomed Mehdi, 
25 L A. 179; 26 Cal., 39;-where their 


Lordships say that even where the 


court has a discretion it cannot havea 
better guide in exercising it than the | 


rule laid down in the T. P. Act; but see ` 
- (1895) Chajmal v. Brij Bhukan, P Al 2 oa 
urya Narain ve 


SUL, SITs st (1802) 
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rate of interest subsequent to the date fixed for payment until the 
debt is actually realised, 
And if section 209 of the Code of Civil Procedure cannot affect the 
special provisions of the Transfer of Property Act, there is un- 
doubtedly room for difference of opinion as section 86 of the latter 


It has 


hitherto been the practice, however, to allow interest after the date 


Act does not expressly provide for any additional interest. 


fixed for payment at a reasonable rate. 
divided in opinion on the question whether such practice should be 
The Allahabad High Court which was at one time of 
opinion that no interest ought to be allowed after the date fixed tor 


followed.! 
payment, has since found a new solution of the difficulty in an 
expression of opinion by their Lordships of the Privy Couneil im 
the case of Rameswar v. Mahomed Mehdi, in which the High 
Court had cut down the rate of interest after the date fixed for 
payment. Their Lordships say in that case : “The High Court 
founded their order on sections 86 and 88 of the Transfer of Pro- 
perty Act, which indicate clearly enough that the ordinary decree 


in a suit of this kind should direct accounts allowing the rate of 


interest provided by the mortgage up to the date of realisation. 
the ` 
The mortgagor cannot complam 


These 


=. >. Sa 


If the High Court has 


mortgagee makes no complaint. 


allowed something less, 


if he is made to pay no more than he contracted to pay. 


remarks of their Lordships have been treated by the Allahabad 


High Court as an authoritative decision that interest must be 
allowed at the stipulated rate up to the date of realisation.’ The 
position of a secured creditor is therefore far better than that 
of an unsecured creditor; for he that hath to him shall be 
giyen. d 


— 3 - ⸗ 


EE 20 Cal., 360; (1897) 
Subbaraya v. Ponnusami, 21 Mad., 364 ; 





But the courts in India are 
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(1895) Chaturbhai v. Harbhamji, 20 
Bom., 714. 

1 (1897) Achalabola v. Surendra, 24 
Cal., 766; see also the cases cited in 
the last note, but see (1896) Amo- 
lak Ram v. Lachmi Narain, 19 AN., 
174. In England the certificate cal- 
culates interest up to the date appointed 


for payment. Seton, 5th ed., 1636. But 





ment, the mortgagee may recover inter ` ` 
est at the stipulated rate —*— = 
continuance; but there must be ap 
independant covenant to that eiee — 
(1882) Popple v. Syleester, 2 Ch. D | 
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2 (1898) 26 Cal., 39, 45. Ber 


* (1899) Bakar v. — 


= oe 
Dm "e 










ES ae COUNTING BETWEEN MORTGAGOR AND MORTGAGEE. 


— Gh > - = 
GG — 

SE ee out this brings me to another vexed question—I mean the Distinction 
_ distinction between interest and a penalty—a question on which, as — and 


observed by Jessel, M. R., it is not unlikely that learned judges ?°"™'- 
Ze Pag differ in future as they have differed in times past. It 
i impossible to reconcile all the cases on the subject which 
— the reports, and we can trace in some of them at least 
the influence of that half-conscious repulsion to the doctrines 
i of political economy to which Sir Henry Maine alludes ; for 
they seem to imply that, though since the repeal of the usury 
laws, a person is free to contract to pay any 
that he chooses upon money borrowed by him, 








rate of interest 
a judge ean 
mould a bargain between two parties according to his own 
notions of fairness. It is also said in some of these judg- 
ments that the courts in India are But 
 L have never been able to understand the precise sense which 





eourts of equity. 


this high sounding phrase is intended to convey. It is, 


however, fairly well established by this time that equity cannot When equity 
| an reneve 
-relieve a debtor from the performance of his agreement simply debtor from 
b performance 
‘roguish e of agreement. 


SH because the interest is exorbitant, for equity is not the 
Si that and the borrower cannot wriggle 

oat of his bargain simply becanse it was improvident. There 

must be something more to entitle him to relief, for instance, 
bs 

e that the parties were not on an equal footing or some other 
Les 


` cireamstance E to prove fraud or undue influence.* 
% — — -r — - 


Krater Communities, p. 195. See 


Selden imagined ; 
p 
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grove, 4 Cal., 137; see also the cases 












dai D Chahar v. Mir, 2 All., 715; (1831) 
"e pat v. Bhola, 4 All., 8; see also 
Ti Dipmarain v, Dipan, SAIL, 185; 
ħalilul e. Govind, 2) Cal., 328, 
=n lay down that interest at 
Irate as well as compound 
t cannot both be recovered ; 
v. Buali, 3 AN., 260, where 
SM says “the condition as 
st by its very enormity writes 
down i asa penalty.” Cf. (1877) 
h , 1 Mad., 49. But 
b v. Kamta, 7 All., 333 ; 
—— 1 All., 603 ; 
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cited in the next four notes. 

2 (1878) Mackintosh v. Wingrove, 4 
Cal., 137 ; 2 C. L. R., 433. Distinguish 
(1886) Lali v. Ram Prosad, 9 All., 74; 
(1875) Mathoormohun v. Surendro, 1 
Cal. 108 ; (1877) Mackintosh v. Hunt, 2 —— 
Cal., 202; (1887) Madho Sing v. Kashi — 
Ram, 9 All., 228; (1885) Kamini v. 


Kali, 12 Cal., 225; 12 I. A., 215; ef. $2 ki- 
of Act VI of 1899, amending § 16 of = = = 


the Indian Contract Act of 1872. See —— — 
also (1867) Webster v. Cook, L. R., 2 Serer 
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Wallis v. 
Smh. 


Distinction 
between agree- 
ment to pay 
interest as 
such and penal 
proxision to 
ensure due 
payment. 


de, 


on 


ozi Churn, 2 C.W.N., — Is 


TAR cf. (1899) Denonath v. Nibaran, Pardhan v. No x 
| AG W. Tiss 122. (1899) Balkuraya Ve vie Ta 175; but s ES ef 
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Itistrue the English Court of Chancery has sometimesar 
to itself a much larger power of interference, but this Seck tion ` 
rests upon a very uncertain foundation. Ina recent case, teg $ a 
Justice Lindley, said : zz Whether relief was given on the theory ` 
of oppression, or on the theory that the parties could not have — 
meant what they said—that it was too absurd—or whether — 
was given by reason of the usury laws, I do not know—it is í 





` 
sR- * 














an antiquarian research which I have not prosecuted. ™ In the : 
same case, Jessel, M. R., observed :—‘* I think it necessary to say 


ww 
WS" 





so much because I have always thought, and still think, 
it is of the utmost importance as regards contracts between 
adults—persons not under disability and at arms length—4thek = 
the Courts of law should maintain the performance of the cone f 
tracts according to the intention of the parties : that they should ` — 
not overrule any clearly expressed intention on the ground that ` 
Judges know the business of the people better than the —— * 
know it themselves. I am perfectly well aware that there are 
exceptions, but they are exceptions of a legislative character.” : F 
But it has been suggested in some recent cases in this count ic d 
that there may be a distinction between an agreement to- Ge E 
interest as such, which must be respected, and a penal provision d k 
to ensure the due payment of the principal or interest as the case ` 
may be at the appointed time against which the court may relieve = 
it being added that the court may properly regard an agreement a * 
penal, although on the face of it, it merely provides for the pa; mi ent 
of interest, if the clause was intended not to regulate the terms 
on which the loan was to continue, but only to prevent its — D * ai 
ance by imposing a penalty for default in payment.® Te se ei i 
to me, however. with the greatest respect, that this disti eg v 
is open to the objection which has been made to judges pat ting 
a different meaning om a contract from that expressed | il 
WER — You cannot also — effect to it w 
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* (1882) Wallis v. Smith, 21 Ch. D., C. W. N., 234; (1893) wow 


$ (1882) Wallis v. Smith, 21 Ch. D., Khan e. Sale Khan, 17 Bor 


- Sankamma, 22 Mad., 453. d — ke, L. R., 2 En, 
= oo Cae eee T: Serajuddin, 2 o's: "EC 
— a LC — o — 








D 








INTI G BETWEEN MORTGAGOR AND MORTGAGEE. 587 


je court indirectly with the power to — the terms 
— should be lent. 
a — question which has been thought to present great Whether 


; stipulation te 
nm valty i is whether a stipulation to pay a higher rate ot interest on * higher d 
rate of interest 


o k ault should be treated as penal. In the case of Barnath Sing on default 
e. Shah Ali it was held that an agreement to pay an increased Should be 


treated as 


rate of interest, whether from the date of the contract or in the Pn 


Ai 


eS 





— 
— 
= 


a - futare, was not regulated by section 74 of the Contract Act, but 


ag 


SH section 2 of Act XXVIII of 1855, and the decision of their 
z — of the Privy Council in Bulkissen v. Run Bahadur’ 
` ms referred to in support of this view. A stipulation to pay, 
— a certain rate of interest and a higher rate in default of pay- 
` ment at a fixed time could not, it was pointed out, be regarded as 
` “naming a sum ” payable in case of breach, but simply amounted 
E to fixing two different rates of interest payable under two 
SS? gt sets of circumstances. . 
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Bat a distinction has since been drawn between an agreement Distinction 

= DN pay an increased rate of interest from a future day, and an — Gr 
agreement to do so from the date of the bond, the former being pay EN ES 
—— as a substantive part of the contract, and the latter only say ante 3 


‘in the natare of *a sum named in the contract’ within the meaning to dga of he” 


— f section 74 of the Indian Contract Act.’ | _ bond, > 
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H Cal., 28: see also 7, 4. c. j.; (1869) Matoji v. Husen, ibid, EE 

Së Arjan v. Asgar, 13 Cal., $ ; (1881) Fengid v. Chatu, 3 Mad., 224; WI 7 

3 | ZC (15885) Basarayya v. Subba, 11 (1882) Vythi v. Rarana, 6 Mad., 167 ; d a — 

1 E gé EI ; (1898) Narayana v. (1880) Bansi v. Buali, 3 AJ, 261 ; (1881) e 
reg D D Mad., 62: (1887) Khurram v. Bhowani,3 All., 440; (1880) Lo 





EH 


CZ See? 9 AN., 690; Mazar v. Sardar, 2 All., 769; (1880) — 
4 v. Sundar, 15 All., 232;  Chuhar v. Mir, ib., 715 ; (1881) Khorag — A 
7. Chait, 6 All., 179 ; (1883) v. Bhola, 4 All., 8; (1888) Nansappa v. S | 
Fateh, 6 All, 63; (1864) N., 12 Mad., 161; (1894) Gopaludu v- — 
Saat are CO. os Venkataratnam, 18 Mad., 175; (1889) = = ~ 
pas as Fi Ee B. Dullabdas v. Lakshmandas, 14 Bom., tence 2 

20 ; (1889) Sajaji v. Maruti, ib., 274; — 
1892) Mun v. Salekhan, 17 Bom., — * 
— (1891) Kalachand v. Shib, 19 Ge a Se 
——— e. Sege? — 
e a 
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Observations* This distinction must now éi Be accepted as sound, — 
— one ought to bea lawyer to appreciate it. Buta still greater puzzle 
"TH: remains behind for the untutored layman. An agreement to pay 


an increased rate of interest is not divisible. It is thus a case of 





the whole loaf or no bread. The presence or absence of a few 
words to which the parties probably never attached any importance 
may thus make a great deal of difference in their rights." The 
obvious moral is, —* Read the latest case in the reports before you 
lend your money ; though even then, perhaps, you may not be quite ` 
safe, for it may be overruled before you have any occasion to goto — 
Jam with vour debtor, and judiciary Jaw, as we all know, carries 
“with it all the mischievous consequences of er post facto legislation. 
It seems to me, however, if it is not too presumptuous to say 
so. that to apply section 74 of the Contract Act to agreements to 
pay an increased rate of interest is scarcely consistent with a 


well-known canon of construction which says that special Acts are 





not repealed by general Acts. “In passing special Acts,” says 
Wood, V. C., “the Legislature had their attention directed to the 
special case which the Act was meant to meet, and considered ` 


4 


and provided for all the circumstances of that special case ; and ` 
having so done they are not to be considered by a general ent: 
ment passed subsequently, and making no mention of any such : 
- intention, to have intended to derogate from that which by their ` — 
own special Act they had thus carefully supervised and regulated.’ ZE E 
The language of the Contract Act, too, “a sum naii in the 
contract as the amount to be paid, in case of a breach ” cannot =- 
without considerable straining be made to extend to agreements of 
the class under notice. Si 


-~ Agreement to Then, again, an agreement to pay an increased rate of 


S ——— interest, if the debtor does not pay at a certain time, is sub 


geren stantially the same as an agreement to pay the higher, redu- 


~- 3 ES cible in the case of punctual payment to a lower rate; - — 


G howe 
— — — 














— — — — — — — — — 





—— —— — — —— — —— — — — 


2 (1891) Kalachand v. Shibchunder, (1886) Baij Nath v. Shah All, g E il, 
19 Cal., 392 ; see also (1892) Khalili’ v. 248; cf. the dissentient judgn at ent of 
Gobind, 20 Cal., 328, 348. Banerjee, J., in (1891) Kal ae 
Kg _ 3 (1861) Fitzgerald v. Champneys, 2 ` Shibchunder, 19 Cal., 392; see a t 
aes 8 J. & H., 54, 55. e judgment of Innes, J., in (1$ 
$ See the judgment of Mitter, J., in linga v. Ravana, Oa 107. * 
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zre cement which seems to be perfectly unobjectionable, and against + 
| the court ought not to relieve, if the early day is 
aered to pass by without payment. It is true that a distinction 
Za by the English Court of Chancery between these two 
eements ; but a very eminent equity judge, in speaking of 
th im practice, s said : “I am sorry it was so settled, because any- 
= - thing more irrational than the doctrine, I think, can hardly be 
stated. It entirely depended on form and not on substance.” ! 


— 
pr 


a ` 
= [shonld add that in the absence of any agreement, expressed Simple 





interest «nly 
op implied, simple interest only is chargeable on a mortgage ; and a allowed in 


mortgage account which has been settled on the footing of com- agreement, 
_ found interest under a misconception of the terms of the deed 
_may be reopened.2 But when a mortgage is given to secure the 
| ` Bertrang balance of a banking account and not for a fixed 
3 sum, the banker is, according to a well-known usage, entitled to 


KC compound interest.’ 

























No disenssion relating to interest in this country would be — ef 
a (Lë LC 
E without some reference to the rule of Hindu law known a part of ` 
Hindu Law.. 
—— which forbids the accumulation of interest exceeding 
— he principal, and which is still administered in Bombay as well as 
— by the High Court of Calcutta on its original side. 
_ Now, the rule of Damduput is a part of Hindu law ; and a Rule not 
available by a 
l e mortgagor cannot, therefore, avail himself of it ns Stahommedam 
mortgagor. e a 


a | 


— against a Hindu mortgagee ;* nor cana Mahommedan mort- 
o g gor, generally speaking, prejudice the rights of his creditor by 
ie transfer of the mortgaged premises which may be made by A 

u Bot though the amount due to the mortgagee at the date 





e assignment will not be affected, questions of nicety Hi * 
— arise out of assignments of the equity of redemption d SE 
z the doctrine of — i pA 


London Chartered Bank of Australia 
v. White, 4 App. Cas., 413, 424; distin- ` 
guish (1863) Mosse v. Salt, 32 Peng: 
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7 
Kë 


Ali Saheb v. Thus, in one case, where a Hindu mortgaged his property ts o: ‘= 
um "SE and the interest of the mortgagor was af erw: urd: 
purchased by another Mahommedan, the rule ot Damduput w ZE 

applied by the Bombay High Court as long as the mortagagor was 

a Hindu; but when the property came into the hands re 
Mahommedan purchaser, interest again began to run — its i 
accumulation had been suspended for a long time owing om 

rule of Damduput.! ae 

In a recent Calcutta case, however, it has been laid down | 


broadly that the rule otf Damduput DE only where both t ge? 


es 
KL? 









d Leg: 








— — 


CS 


— 


original contracting parties are Hindus. — 
It should be noticed that the usual decree directing - 
account to be taken of what is due to the mortgagee for principal — s 
and interest, does not exclude the operation of the rule, im Ges 
computing the interest on the mortgage-debt either previous to — 
or during the period allowed by the decree for — 
But if the interest does not exceed the principal when the report — 
is confirmed and the decree becomes final, the aggregate amount Ge 
certified to be due to the mortgagee will carry interest, where ` 
there is any direction to that effect in the decree.* And it w 
apparently make no difference, that the rule was applicable at 
the time the decree became final, if in point of fact it was not — 
actually applied. But when the rule of Damduput has — 
itself before the confirmation of the report and has been SCH 


applied, further interest on the aggregate amount will not be 
allowed to the mort — 





r 
VW Dad 


























— 


ei LS 


A priation 
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= gencral rule on 
ho subject. 
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2 (1895) Ali Saheb v. Shabji, 21 Bom.. 
85; distinguish (1896) Harilal Girdhor- 


learned judge who made the 





lal v. Nagor Jeyram, 21 Bom., 38. 
2 (1897) Umacharan Chatterjee v. Sree- 
borinath Mullick, 1 C. W. N. (short 
== notes), 178; cf. (1887) Nabin Chandra v. 
a Romes Chandra, 14 Cal., 781. 
— ES * (1894) Ram Kanye v. Cally Churn, 
— 21 Cal, S40. Cf. (1887) Nobin v. Romesh, 
14 Cal., 781, where it was held that the 
mere i fact that the question of Damdu- 
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. firt 2 er Ach Ge — K Zi AT x Ka mi NÉE o ru 
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was not enough to exclude the al Vi — 
* (1890) Kanaye v. Anund, 2 Cal, 
903 ; (1896) Buggoban v. Pran Cooma 

23 Cal., 996; (1896) Lait Behars 

Thakmoney, 23 Cal., 899. ` ` 
* See the cases in the fo 
It may here be noticed $ 
rule of Damduput will a 
mortgage under — e 
payable in kind. be 
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za has the first right i say hoe tah pay — should 
ae — and where money belonging to the mortgagor come 
without his knowledge into the mortgagee’s hands, the mortgagor's 
| SE: bt of appropriation subsists till he has had the opportunity of 
exercising itt An express intimation, however, is not necessary, 
BS _ forthe intention of the debtor om the subject may be inferred from 
the circumstances under which the payment is made. Thus, if a 
— — owes two debts, one actually due, the other not yet payable, 
= payment of a som with discount deducted should be appropriated 
= tothe debt upon which discount may be claimed and not to the 
— a E ST due 
— ‘It should be here noticed that though a payment made on 
= “a collateral security for a mortg: age-debt is prima facie àa pay- 
ment on the principal debt, the mortgagee cannot apply the 
` moer i in payment of the mortgage-debt before it is due and 
_ payable. Thus, for instance, money paid upon a policy of in- 
sara, obtained by the mortgagor for the benefit of the mort- 
` mër, for a loss by fire cannot be applied to the payment of the 
a if it is not due, without the consent of the mortgagor.® 
if the mortgagee receives the money under a policy upon 
e premises made payable to him by the terms of the mort- 
ze, the mortgage-debt will be discharged to the extent of the 
sent. 
we this brings me to the well-settled rule that if the 
ie 7 zee receives any money by means of or by virtue of 


the se , it must be applied in reduction of the mortgage-debt. 


D , if a mortgagee releases a portion of the premises to a 


EK nase of the equity of redemption of that portion, the money 
jr such release cannot be applied in discharge of other debts 
we te ohim from the mortgagor.“ Similarly, the proceeds of a sale 


— —— property 
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rt Act; ef. (1340) Waller 476, where the debt 
L —— denied the existence of two debts. — 


1) M lore | v. White, 2 Stark, a ood & CM EE = 
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made — consent of parties cannot 





btor had throughout 
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Appropriation 
of payment on 
a collateral 
security. 
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On sale of part ` 
of mortgaged 


estate pur- 
chase-money — d 
paid to mort- = 


— 
debt, and 


br ege ée 


GA EN "8 
CC? it 


$ * 
AR 


d 


i 














"3 J 
o airi 
D D i 


— 





i ae 
















Appropriation 
where mort- 
fave giren to 
scare current 
acciMID ft. 


Foregoing 
ruie when only 
appi cable ? 


` A Bing., 154. Jones, sec, 908. s — EM ce 





Zen Gm 
CEN ik i 


WK LAW ‘OF MORTGAGE. 





E? * Sps) 
e * J 
à 9 


be applied to the payment of an unsecured debt of the mortgagor.* 
On a like principle, where a mortgage is given to secure a current 
account, but so that the whole amount of the principal shall not 
exceed a certain sum, any monies received by the mortgagee from 
sales of the property must be applied in reduction of the amount 
secured by the mortgage, and cannot be appropriated by him 
im satisfaction of monies in excess of that amount owing on 
the general account between him and the mortgagor. 

Bat the foregoing rule will not apply where the mortgagee 
does not make his security directly available for the payment of 
the mortgage-debt. If, therefore, the mortgagee joins in the con- 
veyance to the purchaser merely for the purpose of assurance and 
is not unwilling that his security should be diminished, and 
having confidence in the mortgagor allows him to receive the 
money, then, though it may be paid to him the next hour, such 
payment cannot be treated as a payment in reduction of the 
mortgage-debt, as the mortgagee would in that case receive 
the money not by means of his security, but by the voluntary act 
of the mortgagor. In other words, the mortgagee is bound | 
to apply the money in reduction of the mortgage-debt only when 
he stands between the mortgagor and the purchaser, and takes 
the money immediately out of the purchasers hands, which 
amounts to his saying, * I will not allow my security to be reduced 
without a corresponding payment.’ 3 





An opinion has been expressed that a general payment Aen) 
be applied to a personal debt of the payer rather than to one 
which the debtor may be indirectly compelled to pay. Thus, for 
instance, if a purchaser of the equity of redemption, who is not 
under any covenant to pay, is personally indebted to the mortgagee- 
a general payment made by him, it is said, should be applied in ` 
satisfaction of the personal debt rather than the mortgage-debt.* 
I am, however, not aware of any authority precisely in Ka 
though such a case would not fall under sec. 59 of the — ege 
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> me 
gd 










R U i 
Lé ` 





_* (1843) Young v. English,7 Beav., 10. 2 (1843) Johnson v. Bourne, 2 Yt 
Cf. (1687) Brett v. Marsh, 1 Vern., 468; Ch.. 268. — 
(1857) Pearl v. Deacon, 24 Beav., 186; & ® (1843) Johnson vV. Bourne, $ e 
Det, & J.,461; (1827) Storch! v. Eade, C., Ch., 268. CS 
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Act, as it speaks of a debtor owing several distinct debts, which 

must mean debts for which he is personally liable. However this Appropriation 
may be, a general payment made by a person who is indebted in men’ ANAE 
his own right, as well as another right, as, for instance, as ex- nos comet 
ecutor, is taken to be made in discharge of the debt due from him sbareclens ae 
personally! 

If the mortgagor does not intimate his intention either when can the 
expressly or by implication at the time ot payment, the right of peters. sy 
appropriation belongs to the mortgagee, who is not bound to h E 
appropriate it to the debt which is most burdensome to the 
mortgagor.* And he can exercise his option, not only when the 
payment is made, but up to the very last moment; and it seems 
that in the English law the creditor may appropriate the pay- 
ment at any time before the jury are called upon to give their 
verdict? In America. however. the mortgagee in a contest with 
the general creditors of the mortgagor will be bound to prove in 
the absence of a particular appropriation at the time that a payment 
made by the mortgagor was made on a different account.* 

) I should add that written accounts and receipts, although very written ac- 
cogent evidence, are not conclusive on a question of appropriation, — 
as it may be revoked at any time by the creditor if it has not pete piste 
been communicated to the debtor. “ The distinction is this,” says a be 
Lord Hardwicke: “ Where a man is indebted by mortgage and 
bond, and pays money to his creditor, he must make the applica- 

| tion, and declare to which debt he applies the money at the very 


time he pays it, and he cannot make the application afterwards ;° 
Ee te e EE acral darren «> 


— — — — 





would have entailed a forfeiture. 
® (1834) Philpott v. Jones, 2 A. & E., 
41,43 ; (1839) Mills v. Fowkes, 5 Bing., 


— Se? 


Husin, 2% Cal, 39; see also (1838) 
p Mackenzie e. Orr & Gordon, 6 C. & F., 
S5. In the civil law, however, a 
, Sneral payment is imputed to the most 
"eeng as explained by Sir Wil- 
| Grant in (1815) Deraynes v. Noble, 
: 3D; cf. (1681) Heyward v. Lomax, 
mA; distinguish (1888) Lowther 
* Hearer, 41 Ch. D., 248, where the 
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N. C., 455; (1823) Simson v. Ingham, 2 
B. & C., 65; cf. Cory Brothers, dc. v. 
Owners of S. S.“ Mecca” (1897), A. AS 
. 

* Jones, sec. 907. 

s (1816) Clayton's case, 1 Mer., 666 ` 


(1823) Simson v. Ingham, 2 BA Oe" 


65 ; cf. (1875) Hooper v. Keay, 1 Q. B.D., 
178 : cf. (1878) Aershar v. Kirkpatrick, 
3 App- Cas., 315, a Canadian case. 

e An express declaration is not 
however always necessary ; see sec. 60, 
Contract Act. KÉ 
38 

































é LAW OF MORTGAGE. « — 
but his creditor may make the application any time after a gene 
r payment by his debtor, so as he does it before an account sett J í A 
between them ; and there have been abundance of cases upon this A 
distinction.” ? — 
— It follows that a person holding two mortgages may apply G 
payment by a general payment to either or to both of them at his option. € 
mortgage, But this rule will not hold good if the mortgages are not made 
by the debtor in the same character, and the mortgagee knows 
the source from which the payment is made. 
In other words, when a person fills several characters, thet = 
in which he held the money which he paid, if known to the ere- 
Appropriation ditor, determines the debt to which the payment must be appro- S 
Selene filing” priated.S Thus, where a Hindu widow mortgaged the estate for ` 
several charac- the payment of her husband’s debts, it was held that certain 
sums being the proceeds of the sale of her husband's jewels and 
the fruits of a judgment recovered by him in his life time but > 
realised after his death should have been applied by the mortga- ` 
gee in reduction of the mortgage-debt and not in discharge of a 
personal debt of the widow, as the mortgagee knew, or had the | 
means of knowing, that these monies were part of the estate ji 
which she took from her husband.* ge 
Appropriation Again, though as a rule, the debtor has a right to appropriate 
= — of thie payment at the time he makes it, and if he does not do so, 
ac ap en the right belongs to the creditor, where a payment is made 
in respect of a composition for several debts due to the same ) 
creditor, it must be applied rateably towards the discharge of a all: 
such debts, whether secured or unsecured, although by reason 
of failure to make the subsequent payments, the creditor is. 
oe afterwards remitted to his original nee for a composi 101 e 
Ke S (Lei Wilkinson v. Sterne, 9 Mod., no longer, if it ever was, — 
Ke ath | koa * Lindley on Partnership, p- = 
E Jones, sec. 906; Baij Kishore v. * (1894) Ramasami v. — 


Futteh, S. D., N.-W. P. (1864), 514, in 
which it was held that where there are 
separate motgages, all sums paid to the 
mortgagee by the mortgagor, without 


specifying to which of the mortgage 
accounts the payments are to be credit- 


ed, should be proportionately credited 
to each of the mortgage accounts, is 








18 Mad., 113; cf. (189%) 
Randhir, 18 Cal., 311; L. R., ISLA 
s (1570) Thomson v. Hudson, Li i 
6 Ch., 320 ; cf. (1831) — 
7 Bing., 489; (1863) G * E hin rl 
Lee — 
Y. Field, 12 Ves., * 
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— H r debts necessarily implies an appropriation of payment propor- x 
tionally to every debt. The same rule applies to dividends 
ia bankruptcy which are applied in rateable payment of all the 
` debts due by the bankrupt.' 
== [f no appropriation is made either by the debtor or the Tee 
editor, the law will appropriate the payments as hetween made eithé: 
= several debts to the earliest in point of time, and as between creditor. | 
= principal and interest, to interest in the first place and then to 
= principal.? 
= Clayton's case? is regarded as the leading ease on the question Clayton's case, 
of appropriation in England. In that case Sir William Grant 
_ » Stys: “ Where an account current is kept between the parties as a 
_ inking account, there is no room for any other appropriation 
__ ‘than that which arises from the order in which the receipts and 
o _ Payments take place and are carried into the account. Presum- 
— ably it is the sum first paid in that is first drawn out. It is the 
Ki first item on the debit side of the account that is discharged or 
— redaced by the first item on the credit side; the appropriation 
= made by the very act of setting the two items against each 
other.” . 
E: And the principle which underlies this case, namely, that Clvyron = case: 
z _ where the creditor carries the payments into a particular account, thereon. 
___ heappropriates them to that account according to the priority - 
in order of the entries on the two sides of the account, will 
= apply in favour of a purchaser of property mortgaged to secure 
— Ri current account, where the mortgagee has notice of the sale.* p 
Ek Bat as the rule can only prevail where there 1s one unbroken 
_ Account, its application may be avoided, where there is no other 
Principle in question, by opening a new and distinct account. It is E 


also important to observe that even in cases prim@ facie falling 


within ‘the doctrine of Clayton's case, the account between the 
Parties, however it may be kept and rendered, is not conclusive 
e Le = i a | A | 


d K 7 = — e — e 
Kies, 


5; | — 
` (ISS) Raikes v. Todd, 8 A. &E.,  * (1816) 1 Mer., 585. 
* * (1813) Martin v. Breaknell, 2 a (1881) London, &c., Banking Co- 
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Am y. Ratcliffe, 6 App. Cas., 722; o- 
7 See Contract Act, sec. GI, which ` (säi Hipkins v. Amery, 2 Giff., 292; 
however makes no mention of interest; (1828) Stuart v. Fergusom, Hayes, — 
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on the question of appropriation of payments. It is only evidence — 
of such appropriation. i ` 
In a recent case on the subject, Lord Macnaghten im 
iaving down the law says: "When a debtor is making a 
payment to his creditor, he may appropriate the money as he 
pleases, and the creditor must apply it accordingly. If the debtor ` 
does not make any appropriation at the time when he makes 
the payment, the right of application devolves on the creditors. 
In 1816, when Clayton's case was decided, there seems to have 
been authority for saving that the creditor was bound to make 
his election at once according to the rule of the Civil law, or 
at any rate, within a reasonable time, whatever that expression 
in such a connection may be taken to mean. But it has long been ~ 
held, and it is now quite settled, that the creditor has the right of 
election ‘up to the very last moment,’ and he is not bound to de- 
clare his election in expressed terms. He may declare it by 
bringing an action or in any other way that makes his meaning ` 
and intention plain. Where the election is with the creditor it 15 
always his intention, expressed or implied or presumed, and not 





any rigid rule of law that governs the application of the money- 


The presumed intention of the creditor may no doubt be gathered 
from a statement of account, or anything else which indicates ami 
intention one way or the other and is communicated to the debtor, 





provided there are no circumstances pointing in an opposite direc 
tion. But so long as the election rests with the creditor, and he 
has not determined his choice, there is no room, as it seems, for 
the application of rales of law such as the rule of the Civil law, 
reasonable as it is, that if the debts are equal the payment receiv- 
ed is to be attributed to the debt first contracted.” — 
His Lordship then refers to the judgment of Sir William 
Grant in Clayfon’s case in which that learned judge points out that 
in the case of a banking account all the sums paid in form one 
blended fund, and proceeds to observe :— — — 
“The facts of the present case are very different. There i i 
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a — ee — 
l —— i 


no current account between the parties here. There was D 
account between them at all, until the bills were dishonoured. — The 
debts were distinct, and the very frame of the account af 
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some indication that it was not intended to apply the pay men 
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in discharge of the first three bills, for the interest on those bills 
is the very last item in the accounts.””! 

Again, it is not an invariable rule of law that where a bond Appropriation 
s is 2 — of payment 
given to secure payment of a specified sum, all payments made where a bond 
by th deh | a a" ` ‘ : F i h is given to 
y Me debtor are to be applied in immediate liquidation of the secure pay- 


e n : e F ment of a 
sam named or of the first items in the borrower's debit. And specified sum. 


ee 


even if the borrower on-a long course of transactions should, after 
the giving of the bond, be for a time in advance to the creditor, 
the debt will not thereby be satisfied, it being open to the creditor 
to show that the bond was intended to stand as a continuing 
security for the current balance of accounts? 

Before dismissing the subject, it may be added that the 


mere fact that the payment is guaranteed by 


Power of ` 
e appropriation 
a surety will not take not af ected 
paymen 


away from the principal debtor and the creditor their power bekia guaran- 
of appropriating payments which are not subject to any particular 


contract with the surety. 


Thus, where a bank on the death of a 


p‘arantor of an account closed the old account and opened a fresh 
one with the customer to which the subsequent payments were 
tredited, it was held that the bank could not be compelled to 
bring them into the old account for the benefit of the surety.’ 
Passing now to the question of appropriation of payments 
Where there are several joint mortgagors, I should notice that 


Where an estate is mortgaged as a whole it is not competent 
for the mortagee to treat a sum paid by one of the mortgagors 


a made by him on his own separate account in respect of what 
might be taken to represent his individual liability for the 


Garg Brothers vV. Owners of S. S. 


“Mecca” (1897), A. C., 286, 29%, 294, 295, 
se this case noticed in 13 L.Q. R., p.333; 


mealto Mallon v. Peat (1599), 2 Ch.,556. 
(1843) Henniker v. Wigg, 4 Q. B., 
192; ef. (1863) Mosse v. Salt, 32 Beav., 
"Bär (1874) City Discount Co., Ld. 
Y. McLean, L. R., 9 C. P., 692; Peck 
Y. Minot, 3 Abb. (N. Y.), 465, cited in 
Jones, $904 ; distinguish (1870) In re 
Boys, 10 Eq., 467. Sce also Jones, 


i Pt where the question is said to bo 















{ mortgage-debt.* And in one case where the mortgagee came to an 
cet E a eee 


cf. (1813) Kirby v. Duke of Marlborough, 
2 M. & S., 18 ; (1825) Williams v. Raw- 
linson, 3 Bing., 71 ; (1829) Pease v. Hirst, 
10 B. & C., 122; (1879) Browning v. 
Baldirin, 40 L. T. (N. S.), 248 ; distin- 
guish (1857) Pearl v. Deacon, 1 DeG. 
& J., 461 ; (1878) Kinnaird e, Webster, 
10 Ch. D., 139. 

"a (1880) Chandika Singh v. Phokar 


Singh, 2 All., 906; (1886) Nara Hari v. 


Vitalbhat, 10 Bom., 648, 655 ; Fakar- 
ooddeen v. Muhanund, S. D., N.-W. P. 


K (1862), 293 ; distinguish (1876) Mahtab— — 
v. Sadhooram, 25 W.R.,419% = = SE 
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agreement with some of the mortgagors by which he consented to 
take a money-decree against them, it was held that the amount of 
the decree must be considered as a sum actually paid in reduction 
of the joint liability under the mortgage.! Bat where the mort- 
gagors have severed their interests and the mortgagee has allowed 
some of them to redeem their shares, thus acquiescing in the 
arrangement, there can be no question of placing the money to 
the credit of a joint account ; and the other mortgagors can only 
redeem, in such cases, on payment of what is justly due from 
them.? 


Account Wi | wW a: * | ak D ? ef p 
E ial L will now deal with the position of an assignee when th 


gages D —F right to set off a debt due from the mortgagee to the mortgagor 
assignee of ` 18 in question, only pausing for a moment to notice that, generally 
— speaking, the account to be taken as against the mortgagee at the 
instance of an assignee of the mortgagor must be taken in all 
respects as though the mortgagor himself was taking it. Hence, if 
the mortgagor would have been entitled to exclude any item in the 
account, such right may be asserted by his assigns whether claiming 
by way of second mortgage or otherwise, they on their part being 
bound by any equity which would have been available against the 


mortgagor.® e 
Wist pay- But the only payments which a purchaser of the equity of 
chaser of redemption or a subsequent incumbrancer can claim to deduct are 
equity o ‘ e 
redemption or Sums actually received or which the mortgagee was bound to 


t i b ` ` | 
— — apply in reduction of the mortgage-debt. The mere fact, therefore, 


“a: thatthe mortgagee owed money on some-other account to 
the mortgagor would not, of itself, entitle the purchaser of 
the mortgagor’s equity of redemption to set off that Money 
against the mortgage-debt.* The reason is that in the absence 
of any agreement between the parties expressed or implied, 
the mere existence of a debt due to the mortgagor rom 









* Se 
-> (1574) Ramkanth v. Kalimohun, ?2 D., 126, 136; cf. (1882) Mabour 
W.R., 310. Banking Corporation P Wé jrougha 
* (1890) Zakshuman v. Madhava, 7 App. Cas., 307,311. | 
15 Bom., 186; cf. (1890) Mahadaji v. Ce 1875) Tarinee v. Ganoda r2 W.. 
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= NN does not operate as a satisfaction of the mortgage 
— _ either wholly or in part. 
= = - Bata transfer of the equity of redemption while the mortgagee Tranferee 


Se? of equity of 
is in possession gives to the purchaser the right to an account redemption 


for the whole of the period during which the former remains pony ot 
in possession.! iaar moie 
while the mortgagee is in possession necessarily carries with it to SC 
the porchaser the right to an account of the rents and profits 
of the premises as an incident to the right of redemption, both 
those received by the mortgagee before the sale and those received 
afterwards. A purchaser of the equity of redemption, therefore, 
will be entitled, on taking the mortgage accounts, to credit for 
unpaid malikana reserved by the mortgage-deed, which has not 
been paid by the mortgagee to the mortgagor. 
| It should be here added that the mere fact that a purchaser of 
the equity of redemption received from the mortgagor a certain 
= “um out of the purchase-money for payment to the mortgagee 
= Will not preclude him from claiming an account of the income, if 
~ the mortgagee was no party to the arrangement. o 
-In conclusion, I should remind you that though a prior — —— 
= mortgagee must account to subsequent for all — — 
E ame received by him in respect of his —— he is not monies nob 
— bannd to account for anything which is not receiv ed either from the mortgagor os 
=; ae or the mortgaged property. In a late case in England, eink 
to which [had occasion to refer in a previous lecture, certain 
` ‘Monies were invested by a solicitor without authority on the — 
— of a freehold estate. The mortgage was considered to be 
neafficient ; and the client had thus the right to treat the money 
in the hands of the solicitor, but at the same time he was 
titled to claim the benefit of the security till the money was 


In EH state of things, a bes in — of the moneys 


For an assignment of the equity of redemption, 
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mortgaged property then paid the whole debt, so that the mort- 
gagee not only received the whole amount of the debt but also i 
a dividend from the estate of the solicitor. It was contended on 
behalf of the subsequent mortgagees that the prior mortgagee 
was bound to bring the dividend into account for their benefit. 
They took their security, it was said, with the chance of the prior 
mortgagee being paid off without any recourse to the estate. It 
was clear that if he had been paid by the mortgagor himself, the ` 
payment would have enured to their benefit, and it was contended ` 
that it made no difference that it was paid by a stranger. But 
this contention was overruled on the ground that the bargain of ` 
the puisne incumbrancers was to be paid out of the mortgaged 
estate and they could look to that alone.! The executors of the soli- 
citor were therefore held entitled to be repaid the dividend for the 
benefit of the general creditors. . It is also pointed out in the judg- 
ment that if the money had been replaced by the solicitor, he would ` 
have been entitled to the benefit of the security, and it made mg 
difference that the solicitor paid only a portion instead of paying 

: the debt in full. The mortgagee could not clearly keep both the 
sums, and as the obligation of the solicitor was merely to indemnify — 
the client against loss by the investment, justice required that the 
dividend should be restored to his estate. 





osition of I now pass on to the more complicated questions which arise i 
, whic. he e when the mortgagee assumes possession of the mortgaged permises; 
possession of ANd the first remark I have to make is that in taking possession, 
Leien he becomes the mortgagor's bailiff without any salary, for though, 


as I told you, he may charge the pay of an agent employed 
in collecting the rents, he is not entitled to anything on account of 
his personal trouble.* And this rule extends to the case of one of 


several co-mortgagees managing the property for the benefit 
— of all, who will not therefore be allowed in account either a salary 
: or anything else by way of remuneration. — 


Question In a recent case before the Privy Council, where it was arg ne z d 
_ whether allow- > 
ance should be that an allowance should have been made to the mortgages fo 


— ee the salary of a resident manager who was the son of the ori dein a 
slary of 
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‘mortgagee as well duriog his father’s life time as subsequently when 
l he himeel acquired an interest in the mortgage, their Lordships 
— arve : “They do not dissent from the view thus expressed as to | 
= what might have been reasonable, and, if the court had been asked 
_ in framing the decree, to insert a special direction that such allow- 
_ ance should be made, it would probably have been acceded to. 
| ` Botin taking an account of ‘moneys laid out’ they think it would 
5 ` wat be right to allow to the mortgagee in possession as a disburse- kadir v. 
~ ment or salary to a manager which was not in fact paid either in CH 
form or in substance. Their Lordships, however, think that, 
— e a salary cannot be allowed as such, yet during John 
— _ Nepean’s lifetime the cost of the separate maintenance of Charles 
Wz Nepean, while absent from bis father’s home and engaged in 


— — 


a 


= - the management of the property, may be allowed to John Nepean 
— asa disbursement or ‘moneys laid out in management. And 
they think that Rs. 100 per month is not un unreasonable or 
e amount to be allowed for that purpose. After the father’s 
there is more difficulty. Charles W. Nepean was then 
— if only the mortgagee and was residing on the property and 
— maging it for the benefit of himself and his co-mortgagees, 
e ` and their Lordships think it would be contrary to principle to allow 
= ` der a salary or allowance for his maintenance in such 

_ €ircumstances.””! 

— _ The reason given for the rule is that the contract of mortgage — 

— ———— merely a claim to indemnity. The mortgagee 
, Zeie merely his bond and nothing more and no departure Is 
d from a rule which is regarded by all good equity lawyers 
* net? But even the best of rules may in time degenerate 
m stition, a stage which seems to have been reached 
jt Trish ose, i in which the court refused to allow any 

n to an agent who had been perom to realise the 







































the right of the solicitor-mortgagee’s es 
partner to claim remuneration, see — EA 

(1857) Sclater v. Cottam, 3 Jar. (Gar vi Yn 
630; (1854) Matthison v, Clarke, ` — É 

Drew., 3; In re Doody (1893), 1 Ch., 


jħes, 12, overruling (1884) In re Donaldson, ` 
zagee 27 Ch, D., 544. See also- Eyre — — 
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rents äech because he happened to be one of the directors of a 
public body which occupied the position of mortgagees.' 

The truth is, as I have observed more than once, the usury 
laws gave a definite mould to the relation of mortgagor and mort- 
gagee which is not to be effaced in a day. But the lines are grow- 
ing fainter and fainter day by day, the tendency in recent cases 
being evidently in the direction of a change in the old rule? In 
this country, however, even while the usury laws were in foree the 
creditor could charge commission for personal trouble in addition 
to interest, if there was such an agreement between the parties” 
And now that the usury laws have been swept away from the 
statute book, there does not seem to be any reason for not giving 
effect to the express agreement of the parties. 








In America, I find that in America a commission is generally allowed to the 
commission | * 

allowed to mortgagee even though the mortgagor merely stipulates that the 
mortgagee. | e 


mortgagee may deduct from the rents any commission that he may 
have to pay for collecting them and the mortgagee pays nothing 
but collects them himself. In Gibson v. Crehore,* the court said: 
“ With regard to the defendant’s claim of compensation for his 
care and trouble in superintending the estate and receiving the 
rents, it seems to us reasonable : and we know of no good reason 
why it should be disallowed. In England such an allowance is 
never made, unless where a bailiff has been employed. But the 
reason for adopting the rule there, as I understand it, does not 
apply here. In England a trustee is never allowed any pecuniary 
compensation for his services in discharging the duties of his trust- 
And a mortgagee (as before foreclosure he holds the estate im 
trust for the mortgagor, if he chooses to redeem) falls within the 
scope of that ancient rule. I am aware that other reasons have 
been thrown out, but they appear to days little weight in them + 5 





— — 





















IT Kavanagh v. T EEEE 3, ČC., H Kousal Singh e. Syed Abdoola, 
Society (1896), 1 Ir. R., 56; cf. (1845) S. D. of 1852, p. 1021, but see — 
Comyns v. Comyns, Ir. R., 5 Eq., 583. (a) T. P. Act. V 

* See the remarks of Jessel, M. R., * 5 Pickering (Mass.), Im ` 
(1880) Union Bank of London v. In- * (1685) Bonithon v. Hockmor#,— 


gram, 16 Ch. D., 53, 56. Cf. Jones, Vern., 316; cf. Waterman v. Curtis 
secs. 1132, 1133. See also the Mort- Conn.. 241. But the English a 

gagee’s Legal Costs Act, 1895 (58 E 59 is followed in New York. See. 
Vict., C. 25). v. Robbins, 7 Rhode Island, gn ` 
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and the true reason of the rule, as I toke it, is the one assigned. 


In this common wealth, the English rule in regard to trustees has 
never been adopted ; on the contrary, claims of executors and 


other trustees under wills for compensation for their services in 


— possession and certainly never when he can get a receiver. 
For by means of appointing a receiver, mortgagees are able to 





J 


aa ber, secs. 870-872 Cf. (1850) Coch-  Ramapa, 1 Mad. H. C., 70. 
_ a Abbott, 1 Tay. & B., 373, where * See the remarks of Rigby, L. J., in 


the trust have been always allowed ; and similar allowances have 
been made in Virginia, Pensylvania, and other States.” 

Section 76 of the Transfer of Property Act defines the duties § 76, T. P. Ac 
of a mortgagee who takes possession of the mortgaged property 
daring the continuance of the mortgage, but it does not state the 
eireamstances under which he is entitled to do so. It is, therefore, 
necessary to remind you that a simple mortgagee as such can never Which class: 


ST 
: 


E i mor ees 
take possession of the mortgaged property, while the right of a entitled to 
SCH 2 r j _ possession. 

mortgagee by way of conditional sale to do so is, to say the least, r 


extremely doubtful. An English mortgagee would therefore seem 
to be the only person who is, properly speaking, entitled to take 
possession during the continuance of the mortgage.” But the sec- 
tion is evidently intended to include usufructuary mortgages, 
tħough the language employed is not very felicitous, for the 
asafractuary mortgagee is entitled to enter upon the land imme- 
diately on the execution of the security by the very nature of the 
contract. Indeed, in the case of an usufructuary mortgage where 
the agreement between the parties is that the rents shall be taken 
in lien of interest, if the mortgagee does not take the troable to 
obtain possession, he cannot recover anything by way of interest.“ 
The position of a mortgagee in possession is so full of peril, — 


o 
no mortgagee except under the strongest pressure should receiver 
: 4 appointed. 


obtain the advantages of possession without its drawbacks ; and 











‘leeds in the English form, therefore, generally contain 
| appointment of or a power for the mortgagee to appoint a person 


— — — 


mmm, — — — e 


See pp. 370-372, ante. The dictam ejectment without demand of possession 





pe) Aman, Ali Azgar,27 Cal.,185, or notice. See also (1876) Lows v- 


* ‘not sufficiently di⸗tinæni⸗h between  Talford, 1 App. Cas., 414, 426. 
"Zb mortgage and a mortgage by * (1892) Mahadaji v. Joti, 17 Bom, 
“onal sale, 425; distinguish (1862) Lakshmi v. 





` “agree was allowed to maintain Gaskel! v. Gosling (1896), 1 Q. B., 669. 


E d d f - 
— bag, a i 


— their 








TIR! LAW OF MORTGAGE. 


vë Wich 
A 







to be receiver of the mortgaged premises in order to secure the due 


payment of the interest; and under clause 2, section 6 of Act . 
XN VILL of 1866, a power to appoint a receiver can also be claimed | 
by the mortgagee, if it is not expressly negatived by the terms of ~ 
the instrament.’ But whether appointed by the parties or under i 





the Act, the receiver is merely the agent of the mortgagor, his TEF 


i 


| 
| 


powers in the former case being usually defined by the instrument ! j 
of appointment.? J 
The successive steps by which mortgagees acquired the powers d É 
which they now enjoy are thus traced in a recent case by Lord | 
Justice Rigby, who begins by pointing out that the court has © 
always favoured any means which would relieve the — 
his liabilities, where he takes possession of the mortgaged property. q 
" Mortgagees,” says the learned judge,’ “ began to insist upon the 
appointment by the mortgagor of a receiver to receive the income, t 
keep down the interest on incumbrances and hold the surplus, if any U 
for the mortgagor, and to stipulate often that the receiver should 
have extensive powers of management, Presently mortgagees 
stipulated that they themselves should, in place of the mortgagor, 
appoint the receiver to act as the mortgagor's agent. This 
made no difference in the receiver's position and imposed no liabi- 
lity on the mortgagee appointing. Though it was the mortgagee 
who in fact appointed the receiver, yet in making the appointment 
the mortgagee acted, and it was the object of the parties that, he 
should act as agent for the mortgagor. Lord Cranworth, in 
Jefferys v. Lhiekson,* stated the doctrine of Courts of Equity on 
the subject to the effect following: The mortgagee, as agent of the 
mortgagor, appointed a person to receive the income with direc- 
tions to keep down the interest of the mortgage, and to account — 
for the surplus to the mortgagor as his principal. These direc- 
tions were supposed to emanate not from the mortgagee but Trom 
the mortgagor ; and the receiver therefore, in the relation betw 
himself and the mortgagor, stood in the position of a person 
appointed my, an instrument to which the mortgagee was no p arty | 


* This Act, however, applies only ina pending suit, see the ni etur 
to English mortgages. 8 gab e vm "ve I 
S Wor the — under whicha 669, 691, 693. AN 
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Land Cranworth, in the case referred to, was speaking of a mort- 
gage of lands, bat the same doctrine applies to all kinds of 
pee- j f (ruskell v. 
property, being founded as it is, not upon any considerations Foring. 
| > r: judgment of 
_ peculiar to the law of real property, but upon the contract between Rigby, L. J. 


the debtor who gives and the creditor who takes the security. 


Of course the mortgagor cannot, of his own will, revoke the 
appointment of areceiver, or that appointment would be useless. 
For valaable consideration he has committed the management? of 
his property to an attorney, whose appointment he cannot interfere 
with. The appointment so made will stand good against himself 
and all persons claiming through him, except incumbrancers having 
priority tothe mortgagee who appoints the receiver. By degrees 
the forms of appointment of receivers became more complicated, 
and their powers of management more extensive ; but the doctrine 
explained by Lord Cranworth in the case cited was consistently 
adhered to,and it remained true throughout that the receiver's 
appointment and all directions and powers given and conferred 
upon him were supposed to emanate from the mortgagor, and the 
mortgagee, though he might be the actual appointer, and might 
have stipulated for all the powers conferred upon the receiver, was 
in no other position, so far as responsibility was concerned, than 
| if he had been altogether a stranger to the appointment. So 
mmn did this practice of appointing receivers by agreement 
between the parties become that, first by Lord Cranworth’s Act 
Q3 and 24 Viet. o 145)' to a limited extent, and afterwards by 

~ the Conveyancing and Law of Property Act, 1881, in a more 
















Evral Manner, a power to the mortgagee to appoint a receiver, 7 
2 Who was to be agent of the mortgagor, was made a usual incident 3 e 
a of Mortgages when not excluded by agreement between the parties. aoe 


E 3 e last mentionel Act extended the power to property of every 





siderable powers of management and yet made the mortgagor a — 


"Pio, placed the power to revoke, as well as to make the * 
ontment inthe hands of the mortgagee, gave the-receiver con- E 





ii sorely liable for all his acts and defaults. This Act, however, only eee — 
TF mm defanlt of agreement between the parties. In itself it i 
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practice of making the mortgagee’s appointee the agent of the 
mortgagor only ; but of course any of its provisions may be 
embodied in, as they may be excluded from, any Dëse —— mort- 
gage security by express agreement between the parties.” 

To go back. In this country, except in the case of usu- 
fructuary mortgages where possession is of the essence of the 
transaction, mortgagees happily for themselves seldom or never ; 
enter into possession before foreclosure in the mofussil ; and I am ` 
only aware of one reported case in which a mortgagee attempted 
to take this rather bold step during the continuance of the | 
security. [n that case the mortgage-deed contained a clause to 
the effect that the mortgagee should be entitled to possession on 
default by the mortgagor in payment of the interest on the prin- 
cipal money secured by the mortgage.' Default having been 
made, the mortgagee brought a suit for possession. But the court 
refused to make an absolute decree in his favour and merely 
directed the mortgagor to pay to the mortgagee the arrears of / 
interest due to him within three months, or that in default the ` 
property should be delivered to the mortgagee to be held by him ; 
under the terms of the mortgage-deed. 

The question when a mortgagee may be said to take posses ` 





sion now claims our attention. The general rale on the subject 
is that a mortgagee does not make himself liable to account, unless ` 
he excludes the mortgagor from the control of the property. E 
Thus, the receipt of the rents and profits is not enough ` 
unless the mortgagee receives them in sucha way that it can be ` 
properly said that he has taken upon himself to intercept the power 
of the mortgagor to manage his estate by taking out of his bands 
the business and duty of collecting the rents. Receipt of rents, 4 ol 
we all know, is an ambiguous phrase. It may moan either the 
receipt of a sum of money, the amount of which is determine? 
by the rents received, or it may mean receipt of the rents as pat 
of the management of the estate. It is in the last sense 
that receipt of rents by the mortgagee would render him lia 
to account as mortgagee in possession. Where, therefor 
mortgagee wrote to the agent of the E SS D 


! (1869) Sifaram v. Ganesh, 6 Bom. H C., a. c. j., 124. 
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the babit of receiving the rents of the estate and applying them 
_ in payment of the interest, enclosing notices to the tenants to 
pay the rents to the mortgagee to be served if the mortgagor 
=e should attempt to interfere, and the agent replied promising to pay 

the rents to the mortgagee, and the notices were never served on 
— the tenants, but the agent paid the rents as he received them to 
the mortgagee, it was held that the mortgagee could not be 


charged as mortgagee in possession.! In other words, a mortgagee 








— 







_ €an be treated as a mortgagee in possession only when he does 
= ` something which goes beyond the mere receipt of sums of money 
to which the rents and profits may amount and reaches a point 
at which he displaces, for the purpose of realising the security, the 
mortgagor from the control and dominion of tlie estate ; for be may 
take the rents and yet stop short of taking the management itself.” 

It is hardly necessary to point out that a mortgagee does bd ind * a 
not enter into possession simply because he insures the property be said to 
or calls on the tenant for his rent, if the latter does not accept ———— 
him as his landlord. Thus, where a mortgagee out of posses- 

Sion demanded rent from the tenant who said he had laid it out 

in repairs, and nothing further was done, it was held that the 
mortgag gee had not entered into the receipt of rent? 

It should, however, be remembered that it is the duty of the RA — 
mortgagee either to take possession himself or to leave the resfiect. 

_ mortgagor alone aud he will not be permitted to play the part 
ofa well-known domestic animal in the manger. The mortgagee 
eng therefore, give notice to the tenants not to pay their rents to 


P mortgagor and then refuse to take possession without making 
















answerable for such loss as may be sastained by the — 

ter.“ 
NM should be also noticed that if a mortgagee voluntarily Aftér taking 

= ae possession, à 

Mooses to take possession, he cannot give it up at his own mor E 


not allowed 





Noyes v. Pollock, 32 Ch. D., ® For a case in which the mortgagee 
i Ward v. Carter, 35 Beav., was held to have taken possession, see 
pk _ See also (1842) Horlock v. Smith, | Sunkelee v. Woodit Narain, S. D., 18300. 


— p. 313. 
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—— pleasure, although the court may relieve him in a proper ease 
= the appointment of a receiver.' It is true the mortgagee — 
bound to take possession, but if he could be at liberty to give itap ` 
when he has once elected to take) possession, he might resume it 
again and give it up again, which cannot — be allowed. 
—— a It may be here necessary to point out that a mortgagee in 
oe Gf Set, possession of only a part of the mortgaged estate, who allows the ; 
mortgagor to retain possession of the rest, will not be charged ~ 
constructively as if the had taken possession of the whole! Thus | 
if there are two independent estates, the mortgagor may take po} | 
session of one and not one of the other. And the case is the same 1 
where the properties are physically conterminous. Thus, to take 
possession of the rent paid by a tenant to whom a farm has been kt 
without the shooting or the timber is not to take possession of 
the latter, the property in which remained in the mortgagor. So | 
to take possession of a farm or of fields surrounded by copses iss) 
not to take possession of the copses.3 Many of you will prob- 
ably think that this is an elementary — but then yon- EH 
are not perhaps aware that the word ‘ constructive’ in the Eaglish ha 
law is a word of wonderful potentiality which has not yet lost all 
its power for mischief. * 
In England, In England, it is not unusual for the mortgagor to remain in 
mortgagor is possession as tenant to the mortgagee under what is called an 
a A attornment clause, which gives the mortgagee the remedies of a d 
— —— — landlord for the recovery of the interest due to him; and — 
sommet there is nothing to limit his rights, the mortgagee may also apply 
the fruits of a distress in reduction of the principal money.” 
‘How rent zm a But though the rent in a mortgage with an attornment — ee 


— * usually determined by the amount of interest on the mortg 
















































































) is not the ordinary one of landlord and tenant. dF e 
E Position of It is obvious that a mortgagee with an attornment clause 
— — does not stand in the position of a mortgagee in poss Gen as 





regards the mortgagor, nor can he be treated as a mortgagee 1 


2 (1889) In re Prytherch ; Prytherch s (1877) Simmins e. SKS 
e, Williams, 42 Ch. D., 598 ; County, ; — 
ste, Bank v. Rudry, d&c., Colliery Co, 
(1895), 1 Ch., 629. i 
3 (1852) Soar v. Dalby, 15 Beav., 156. 
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possession with regard to subsequent incumbrancers, as he is not 
bound to avail himself of the clause.' But in a Madras case, where 

a mortgagor was allowed to remain in possession on payment of 

an annual rent equal to the interest payable on the mortgage, 
it was held that as against a puisne mortgagee the arrears of 
rent could not be treated as interest secured on the land. In 
giving judgment, the court said : 

“The appellant, as second incumbranceer, is clearly entitled — 

to the surplus proceeds after discharging the principal and any 

interest which may be due on the respondent’s incumbrance. 
| The question between them, therefore, resolves itself into this : 
Can the sum claimed by the respondent as rent, and paid to him 

unger the decree for rent, be regarded as interest due on his 
incumbrance? It appears to us that it cannot ; and indeed both 

the lower Courts have treated it as rent and not as interest. By 
letting the mortgaged properties to the mortgagors under the 
stipulation that they should pay rent in lieu of interest, the re- 
_spondent elected to convert the interest into rent. No doubt such 

à course hasits advantages ; but he is not entitled to those advan- 

lages, and also to the advantage of treating the sum conditioned 

to be paid as if it were interest. He sued-for it as rent, and not 
as interest, and under the terms of the decree, directing the sale 
of the property, the sum now in question was awarded to him as D 
rent. There is no foundation for the contention that the arrears 
of rent are charged on the land as against an incumbrance.” ° 

The foregoing judgment, however, is scarcely consistent with 
decision of Jessel, M. R., in Zsherwood, ex parte, in which it 
š held that notwithstanding the insertion of an attornment 
Cause ina mortgage-deed, the real relation between the parties 
not that of landlord and tenant, but mortgagee and mortgagor, 
as the rent, if paid, must be the subject-matter of account. It 

has also been held in Allahabad that if a lease is granted simply The view of 
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of mortgagor and mortgagee, and the rights and liabilities under 
the lease must be considered as arising out of that relation. 
In this view, arrears due under the lease must be deemed to 
be arrears of interest. If, therefore, under the terms of the deel ` 
the mortgagee is entitled to remain in possession until the- 
principal amount and interest have been realised, no redemption ` 
ean be effected without payment of the arrears. The money due 
under the lease may not, as rent, be a charge on the mortgaged 


property, but gud interest it is certainly a charge on it, and 


the mortgagee is entitled to hold the property as security, 


not only for his principal mortgage-money but also for 
interest.” 

It may be here useful to point out that the liability to aceonnt 
as mortgagee in possession attaches only to a mortgagee who 
knowingly enters into possession in that character and not to 
one who receives the rents and profits in the honest belief 
For if, as we are told by Lord 
Westbury, the practice of charging the mortgagee with wilfal 
default, on which I will say a few words presently, owed its ori 
to the analogy between a mortgagee and a bailiff it cannot 
obviously be extended to a case where the mortgagee assames 
possession under an adverse right to the mortgagor,® and the 
Bombay High Court has applied this rule to a mortgagee 
possession under a mortgage made before the decision of the 
Court in Ramji v. Chintoo, who had been led into the belief that 
by reason of the non-payment of the money at the time fixed in 
the mortgage-deed his right had hecome absolute.* | EN 


— — 


that he has become the owner. 


















? (1898) Imdad Hasan v. Badri Pra- 
sad, 20 All., 401, 407; (1897) Altaf Ali 
v. Lalta Prasad, 19 All., 496; cf. (1882) 
Baghelin v. Mothoora Prasad, 4 All., 
430 ; see also (1898) Hardat v. Izzatun- 
nissa, 21 All., 4. 

3 Cf. (1897) Pokree Saheb v. Pokree 
Beary, 21 Mad., 32. It seems that in 
America a mortgagor who has been 
allowed to remain in possession under 
an agreement to pay a stipulated rent, 
may redeem without paying the rent 
due to the mortgagee. The reason 


given is that such an agreement d 


merely personal, as the rent is ¥ 
secured by the mortgage- Ja 
- 1120. 

e Gs GE Parkinson v. Pepe" 
2H. L., 1; distinguishing (1842) Nee 
v. Clarkson, 2 Hare, 163. ach 

See, Anandrar and £ 
Ravji, 2 Bom. H. C., 214; (1568) 
v. Chintoo, 1 Bom. H. C., 199; \™ 
Ramshet v. Pandhay, 8 E m. H. 6 ` 
a. c. j., 236; cf. (1850) S 
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SA mortgagor left in possession of the mortgaged property, 
says the learned judge,’ “whether real or personal, had a right 
to receive the income and apply it to his own use without ` 
becoming liable to aceount to the mortgagee. If there was no 
teeeiver, the mortgagee could only make the income available for 
g down the interest on bis security by entering into posses- 








son. This entry into possession by a mortgagee was always 


considered a strong assertion of his legal rights, since he did not. 


come under any obligation to account to the mortgagor, except in 
a suit for redemption. He was accordingly treated with excep- 
tional severity in a suit for redemption and made to account, not 
only for what he actually received, but for what he might without 
wilfal default have received. This was bad enough when there 
was only one mortgage ; but the position became much worse 
when the mortgage was a second mortgage, since the second 
mortgagee could at any moment be turned out by the first, and 
— forthe sake of such a precarious possession it could seldom be 
— for a second mortgagee to incur the liabilities of a 
ee in possession. Still greater were the risks and less 
le the possession when the mortgaged property consisted 
"zeg as it might do, property embarked in trade and 
i to the vicissitudes of commercial business. It follows of 
> from the almost penal liabilities imposed upon a mortgagee 
4 ia possession that courts of equity were very slow to decide that 
osession had been taken, and would not do so, unless satisfied 
at the mortgagee in possession took the possession in his capacity 
í mortgagee without any reasonable ground for believing himselt 
— in in any other capacity.” 
= O the other hand, if the mortgagee fraudulently denies 
$ char: cter as such, he cannot afterwards turn round and claim 
—  p l vilege of a mortgagee, albeit such privileges are not 
ys abst; tial. Though, therefore, a mortgagee in possession 
y Ze ordinarily be chargeable with interest on his recepts, he 
gh immunity, if he sets up a — title: In The 
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y between —— and mortgagor. Here you set ape 
Be adverse to the owner: and when a creditor denies en 
character as such and claims as owner, I cannot allow him to 
back on his original character of creditor, as if he had nevet 
I will never allow a party, who has put the 

owner atarm’s length, to turn round, when defeated, and claim 

all the benefits attached to the character of a fair creditor. * 
— It is hardly necessary to state that a mortgagee — 
won et if bound to account for any profits received by him out of the mort- 
im in dier gaged property if they were received in an altogether different 
character. Thus in Blennerhassett v. Day,’ where a mortgagee took 

` possession under a forfeiture and kept it without any complaint 










departed from it. 


for a number of years, it was held that he was not accountable as 
So, where the Collector — a 
estate to the mortgagee in possession because he paid up the ar 
of revenue which fell due before the mortgage, it was held t 



















mortgagee in possession. 


he was not bound to render any account to the mortgagor duri ng 
the period of his possession as farmer.* Similarly a mortgage 
cannot be charged as in possession if he enters as lessee * 
property.“ But if a mortgagee originally in possession as a tenan! 
continues in occupation after the expiration of the term of his 
tenancy, he will be treated as a mortgagee in possession and 
not as a tenant holding over after the determination of the ten- 
ote de Er 
It seems thatin the English law when a prior mor gag re 
enters into possession under a lease made by the mortgagor ` i 
the creation of a puisne mortgage, he will be treated as morts gage 
in possession and liable to account as such to the — mo rtg: 
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gee! “Tf there be two mortgagees,”’ says the Lord Chancellor, 
| “and the prior mortgagee enters into possession, it must be in his 
character of mortgagee and any rights which he has acquired T 
sobsequently to the second mortgage can be set up only against 
the person from whom he derived it.” And the reason given is 
that if the mortgagee could enter as lessee, he would be account- 
able to no one except to himself. But the position of a mortga- Position of 
gee in this country who accepts a lease of the mortgaged premises — — 
sabsequently to the creation of a puisne mortgage is altogether Kaes 
different ; thongh it is doubtful whether he can enter upon 
| posession as the mortgagor's agent, so as to be free as between 
himself and a subsequent incumbrancer from liability to account 
as mortgagee in possession.? 
As a corollary to the rule that a mortgagee accounts only !ncumbrancer 
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: e i ‘ í in possession 
for profits received by him in that character, an incumbrancer accountable to 
has lid! i ` d subsequent 
| who has va y acquired the equity of redemption, after enter- mortgagee for 

rents ao 


ing into Possession, is liable to account so far as a subsequent profits only. 
mortgagee is concerned, only for the rents and profits, if any, 

teceived by him while in possession as mortgagee.* Thus, where 

the mortgagee has acquired the interest of a tenant for life, he 

not account as a mortgagee in possession, though he is 

bound to keep down the interest out of the rents.* 

fe mortgagee, however, who enters into possession under a "Se 
| ns ve decree for foreclosure will be accountable for the rents Zenger 
Wi profits as mortgagee in possession. A purchaser under an tiveforeclusure 
perfect decree for sale must also account for the rents and —— 
Prouts if, owing to the absence of any necessary party, the sale 
erated merely as an assignment of the mortgage. But if the 
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ze US Greg7 v. Arrolt, LL & G., Mahomed Wahed v. Mahomed Tulear, 
=); et. (1853) In re M’ Kinley, Ir. L. R., 1 W. R., 201. 
Ani; distinguish (1837) Page v. ® Jones, sec. 1118. 
"Tei, £ Cl. & F., 309. * (1854) Whitbread v. Smith, 3 De G, 
HO In re McKinley's Estate, Ir. M. & G., 727; cf. (1855) Kensington ed 
GH 7 Eq., 467. It is scarcely needful e. Bouverie, 7 DeG. M. & G., 134, 156; — 
i aeotion that where a lessee of the cf. (1842) Earl of Clarendon v. Barham, — 
ræoaged premise 1 Y. & C., 639. ——— 


6 Jones, sec. 1118; cf. (1896) Raja 
Papamma Rao v. Vira Pratapa, 19 
Mad., 249 ; distinguish (1867) Parkinson 
v. Hanbury, L. R., 2 H. L, 1 
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sale effected a transfer of the mortgagor’s estate though subject to 
incumbrances, the purchaser would not be liable to account because 
he would then stand in the place of the owner:.' 

I need scarcely point out that, if the mortgagee takes wrongfub 
possession, he must account for the profits to the mortgagor. In the- 
case of Nilkant Sen v. Joynedin, the facts of which were somewhat 
peculiar, the mortgagee, it appears, turned the mortgagor out of 
possession though the mortgage was one by conditional sale, which. 
did not give the mortgagee any power to receive the rents and 
profits. The mortgagor brought a suit for recovery of possession 
and mesne profits, and got a decree for possession ; but the claim 
for mesne profits was rejected, apparently because there was some 
technical informality in the plaint. The mortgagee subsequently 
proceeded to foreclose under the old practice, and then brought a 
regular suit for possession as absolute owner. The court held that 
he was bound to account during the time he was in possession, just 
in the same manner as if he had been let into possession by the 
mortgagor. It would seem, although this is not quite clear from the 
report, that a suit for mesne profits would have been barred by limi- 
tation.? The judgment appears to proceed on the principle that a 
mortgagee cannot be heard to say that his possession was unlawful. 

But mesne profits recovered by a mortgagee from a mort- 
gagor on account of wrongful eviction from the mortgaged lands 
are not the same thing as usufruct realised by a mortgagee im 
possession ; and he could not therefore have been called upon to 
account for them under Regulation XV of 1793. 

This was decided a few years ago in the High Court of 
Calcutta in a case which was ultimately heard by a Full Bench. 
In that case, which was a suit for redemption, the principal having 
been deposited, the mortgagee was called upon to account for 
monies which he had recovered under a decree for mesne- 
profits against the mortgagor, who had evicted him from the 
mortgaged premises. It was contended for the mortgagor that 
the mortgagee was bound under Regulation XV of 1793 to 
account for the monies which he had realized in excess of the 








* Jones, sec. 1118; distinguish (1890) R., 30; cf. (1S4) Juijit v. Gorind 
Umes v. Zakur, 18 Cal., 164. 6 All., 303. R . 
2 (1867) Nilkunt v. Joynedin, 7 W. — 
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legal interest of twelve per cent. per annum. It was, however, 

held that the mortgagee was not liable to account for the mesne 

profits. In giving judgment, Peacock, C. J., said :—‘“* There is Joymungut vy. 
a wide distinction between usufruct collected by a mortga- — as. 
gee in possession and the damages which are awarded to a 
mortgagee in a suit brought by him against the mortgagor for 

evicting him. We think that the defendants were not bound 

under the words or the spirit of Regulation XV of 1793 or 
Regulation I of 1798, to account for the was/at or damages 

which they have received under the decree in the suit brought by 

them against the mortgagor for possession. If a mortgagor 
wrongfully turns a mortgagee out of possession, it is his own 

fault, and the mortgagee is entitled to retain any wasilat which 

he may recover against the mortgagor, and is not bound to 

account for it. To prevent an evasion of the usury laws, the ` 
regulation compelled the mortgagee to account for the usufruct: 

if that exceeded interest at 12 per cent., the balance was to 

be accounted for. We think that a regulation of this kind must 

be construed strictly, and that we ought not so to construe it as to 

substitute wasilat recovered by a decree of court for usufruct 

enjoyed by a mortgagee. The case of Chutterdharee v. Ramdoo- 

laree' is a case very much in point, though the question arose in 

a different form.” 

I will now consider the liabilities of a mortgagee in possession Liabilities of 


after an assignment of the mortgage, premising that it is settled ei en 
law that he may transfer his rights to a third person by way of — 


assignment, without the assent of the mortgagor.’ 


It is said in a very old English case, that if a mortgagee in 
possession assigns over his mortgage without the assent of the - 
mortgagor, he is bound to answer the profits both before and 
after the assignment, for he is under a trust to answer the profits 
of the pledge and it is a breach of trust to assign such pledge to a 
person whoisinsolvent.* Andina recent case from Australia, their 
Lordships of the Privy Council accepted this view of the law, 4 
holding that a mortgagee is accountable not merely for his actoal ` i 

! 








— 28. D. (1150), 1181. 
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receipts while in possession of the property, but also for whatever — Se 
is received by those to whom he transfers possession under an 
arrangement which is inoperative to transfer the title to the pro- 
perty and is in derogation of the rights of the mortgagor.’ But 
this rule does not apply when the mortgagee gives up possession to 
one of several mortgagors who redeems the mortgage,’ nor when 
the transfer is made under an order of court! 

It must not however be thought that no liability to account 
attaches to the assignee of the mortgage. “An assignee,” says 
Jones, “stands in the place of his assignor in respect to the 
account, whether he be an assignee of the mortgage or of the 
equity of redemption. The mortgagee’s liability to account to the 
mortgagor tor the rents and profits therefore attaches to the 
assignee. * In this country, also, it has been held that when a 


, mortgagee transters his security 


to any person, the assignee 


succeeds to all the liabilities as well as the rights of the 
mortgagee.’ Thus, the purchaser of the rights of the mortgagee 
in a portion of the mortgaged estate has been held liable for 
the whole amount which was found due to the mortgagor, his 
possession being treated as that of a ‘partner in a joint estate"? 
But where a sub-mortgagee was in possession of a part of the 
estate, it was held that as he was not a party to the original 
mortgage, he could only be called upon to account for the profits 
received by him in respect of the portion sub-mortgaged to him 
during the subsistence of such sub-mortgage.” 

Before examining the provisions of section 76 of the 
Transfer of Property Act which deals with the liabilities ot 
mortgagees in possession, I should mention that a — 
on taking posmenion will be TOAN to all crops growing on 7 





* (1879) National Bank of Australasia 
v. United Hand-in-Hand and Band of 
Hope Company, 4 App. Cas., 391. 

3 Maharaj Koonwar v. Bujnath, 
S. D., N.-W. P. (1860), p. 215. 

* (1886) Hall v. Heward, 32 Ch. 
D., 430; cf. (1842) Hinde v. Blake, 
11 L. J. Ch., 26. 

* Jones, sec. 1119; distinguish 


_ Byjnath e, Sheikh Hyder, S. D., NW. 


P. (1852), p. 436. 


— — 


* Hossein v. Ramlal, S. D., N.- w. J 
(1863), p. 192. oe 
SZ Jshreev. Ragoobar, S. D., NeW. — 
(1865), 61. Ss 
7 Joyprokash v. Ragoobur, s 3 
N.-W. P. (1865), 59; cf. — Es 
Hyder, S. D., N.-W. P. —— 136 a 
where a sub-mortgagee was. Kai 
liable for injury to the n een 
property committed t K 
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the premises at the time.' But just as a mortgage of a farm but not to | 
and farming stock does not prevent the mortgagor from making etste mort- "` 
sales in the ordinary course of business,* the mortgagor is not EE ee 
prevented from removing his crops before the mortgagee enters "TT: 

upon possession.” And so in the case of rents, as I told 

you, the mortgagor is not bound to account for past rents.* 

But this rule does not apply when the mortgagee is dis- 

possesed by the mortgagor's collusion with the tenants,’ nor 

will payment of rent before it is due be a good discharge 

as against the mortgagee, though made in ignorance of the 


mortgage.® 
In this context, it should be mentioned that if the mortgagor ——— 
letting land 
has let the land subsequently to the mortgage, the tenant may be to tenant 
subsequent 


turned out by the mortgagee without any notice.? On the other to mortgage. 
hand, he does not become the mortgagee’s tenant simply because 

he continues in possession after receipt of notice given by the 
mortgagee to pay the rent to him.’ 

I may also here notice in passing that on the principle that a Accountability 
mortgagee cannot claim back rents, a prior mortgagee cannot be — 7 
called upon to account to a subsequent mortgagee for any money to to him Ga 
which may have been paid to such prior mortgagee by a receiver pee So 

of the mortgaged premises, in the absence of any notice that the 


interest due to the subsequent mortgagee was in arrear, if the 





1 P, Wl—ante. 125 ; (1813) Wilson, Exp., 2 Ves. and B., 
? (1550) National, &c., Bank v. Ham- 252; (1740) Higins v. York, d&c., Co., 2 
pson, 5 Q. B. D., 177 ; distinguish (1880) Atk., 107 ; (1745) Mead v. Orrery, 3 Atk., 
Taylor v. M’Keand, 5 C. P. D., 358; 244; (1854) Hela v. Berly, 20 Beav., 127: 
(1881) Payne v. Fern, 6 Q. B. D., 620. (1798) Cotman v. St. Albans, 3 Ves., 25; 
(182) Temple, Exp., 1 G1. & J., 216; distinguish (1875) Anderson v. Butler's 
(1880) National Mercantile Bank, Exp., Wharf Co., 48 L. J., Ch., 824. 
16.Ch. D., 104, (1887) Yorkshire Bank- * (1745) Mead v. Lord Orrery, 3 Atk., 
ing Co. v. Mullan, 35 Ch. D., 1235. See 235, 244; but see Jones, sec. 1120, 
also (1883) Balvantrac v. Ganpatrar, 7 e (1870) De Nicholls v. Launders, L, 
Bom., 336. But the mortgagor will not R.,5C. P., 589 ; (1872) Cook v. Guerra, 
be allowed to remove growingcrops after is EE. TO, Ra 1 










a demand of possession by the mort- * (1873) Gibbs v. Cruikshank, L. R., —— 

gagee, particularly when he puts a per- 80. P., 455; (1876) Lows v. Telford. 1 ZS — 

son in possession and requires the mort- App. Cas., 414, 426; (1884) Corbett a ) — 

gagor to give up possession; (1879) Plowden, 25 Ch. D., 678. © | — SC ER 
Bagnall v. Villar, 12 Ch. D., 812. 7 $ Towerson v. Jackson (eon), 2 o. EE 
"See pp. 260, 261, ante; cf. (1887) B., 484; compare (1870) Ajodhya v. pet 2 
dog & Co. ee ZC, D., Girdharee, 2 N.-W. Bs 199. — P eee ad 
— — SW" Se eebe E EE — + TN. — STOL 
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first mortgagee received the money, not on the footing that it was 
to go in reduction of what was due on the first mortgage, but as 
additional interest payable under a subsequent agreement.' If 
the money has been wrongfully paid to the first mortgagee, it 
may perhaps be recovered back by the puisne incumbrancer, but it 
cannot be allowed in taking the usual accounts under a foreclosure 
decree.” 
21 erty Coming now to the provisions of section 76 of the Transfer 
Act: habilities of Property Act, we find that the first duty of the mortgagee is 
of mortgagee i 8 
in possession, to manage the property as a person of ordinary prudence would 
manage his own estate. This enactment only formulates a well- 
established rule, for though it is true that a mortgagee in posses- 
sion is not a trustee for the mortgagor, he is still bound to act as 
a prudent owner and will be liable to account for any damage 
done to the property, as by pulling down bnildings,’ or cutting 
down trees* in an improper manner. And in one case a mortgagee 
in possession of leaseholds was charged for permitting the forfeiture 
of a lease by reason of a breach of a covenant to complete 
buildings on the demised land. A mortgagee in possession, it was 
said, is bound to preserve the mortgaged property ; and it cannot 
be a proper mode of dealing with it to allow the leasehold 
to be forfeited because he does not choose to observe the covenants 
in the lease. 


Duties of Similarly, the mortgagee of an agricultural holding will be 

such mort- li bl Ss CG h m ilt a’ f ONSET = D . . "` 

gagee. iable if he is guilty of gross mismanagement in the cultivation 
s of the land, though he is only bound to cultivate the ordinary 


crop which the land is capable of yielding. The mortgagee will 

also be liable, if he allows a stranger to deal with the mortgaged 
S property to the injury of the mortgagor? But no injunction will 
be granted against a mortgagee to stay waste where it is com- ` 











J 2 (1867) Law v. Glenn, L. R., 20h. D., 226, 234; (1879) National, de. a S 

A | | 634. Australasia v. United, &c., Co., 4 App- ` 

a 3 Ib. Cas., 391. be 

— * (1843) Sandon v. Hooper, 6 Beav., ° (1864) Girjoji v. Keshacram, 2 Boms __ 

— 246; 14 L. J. Ch., 120. ` H. C., 211, the head-note of which is < | 

E * (1670) Withrington v. Bankes, Sel. incorrect; cf. (1836) Wragg v. Denham, 
tes Ca. in Ch., 31. ` 2 Y. & Ô., Ex. R., 117. F 

CR * (1855) Perry v. Walker, 1 Jur. N. S., 1 (1856) Hood v. Easton, 2 Giff., ez 

ERR 746 ; cf. (1886) Taylor v, Mostyn, 33Ch. doubted on appeal, 2 Jur. == — 
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mittel by other persons under an alleged custom and without his 
permission.' 

I may observe in passing that clause (e) of section 76 of the | 
Transfer of Property Act expressly forbids wilful waste by the —— 
mortgagee, but it was hardly necessary for the legislature to add 
that the mortgagee must not commit any act which is destructive 
or permanently injurious to the property, because no man of ordi- 
nary prudence, the pattern held up for the imitation of the mort- 
gagee, deals in such a wanton manner with his own property.’ 

I should here mention that a large number of cases have Duties of 

mortgagees 
clustered in England round the working of mines and quarries by = poraa 
mortgagees in possession in which a distinction is made between quarries. 
new and open mines. In the case of open mines, the law undoubt- 
edly is that the mortgagee has the right to work them*: but 
he cannot be called upon to speculate by making a large outlay, 
however likely it may be that they will be improved by the expendi- BS 
ture. For the mortgagee cannot be required to incur hazard in Ge 
an adventure or to risk his fortune in a speculation, the benefit K Se 
of which must ultimately be reaped by the mortgagor. At the e 
utmost, he is not bound to advance more than a prudent owner = 
would spend.® 





Bat so long as the property is not a deficient security, the 
mortgagee is not entitled to open new mines, and if he does so, 
he will be charged with the gross receipts without any allowance 
‘for the expenses of working. But when the security is insufficient, 
the mortgagee is entitled to open new mines, though he must do so — 
at his own risk, for the expenses would be charged only against the a 
profits, and the surplas, if any, would go in reduction of the mort- 
gage-lebt.* He would, however, be liable to account in such case 
only for the profits or royalty and not for the value of the minerals 





raised or even for damage done to the surface, if it is the = 
unavoidable consequence of working the mine and is not wantonly — — 
or improperly committed.* Biro 









* (1823) Anon., 1 L. J. Ch., 119. quarry, see (1879) Elias v. Snowdon ` oa — 
* For a case onder this clanse see Slate Quarries Co., 4 App. Cas, 484 ` — — 
(18594) Lachmi v. Jethu Mail, 16 All., 386. * (1847) Thorneycroft e. Crockett, 16 SEET 








© (1822) Rowe v. Wood, 2 J. &W., Sim., 45; 2 H. L. C., 239; (1962) _ E SC = 
ge e what is an open mine or Millet nike nee EE * SE — 
T EE EN Se yi Sal a oe ** — gë SR Bu 
i — a AA 
Ku d k f K m , ka g be d Zë de J * ei f i 
d e fw jn Le, es ae. Je 
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In the absence of all authority, it is difficult to say how st 























questions will be dealt with under the Transfer of Property Act. E 
But it would seem there being no distinction ì in favour of a mort- Sg 
gagee with an insufficient security, that no new mine can be opened ` — 
by a mortgagee in possession, however scanty his security may be, — = 
for such an act would undoubtedly amount to waste which is for- = 
bidden by the law.! The same remark would apply to cutting `: P 
3 down timber, a matter which is now regulated by statute law im- = 
England. But the mortgagee is certainly entitled to make the Gs 
most of the property for the purpose of realising his money, 
though it seems he cannot plant any trees on the mortgaged and. P = 
But, I apprehend, this prohibition applies only where the act would 
amount to waste in the real and not in the technical sense of the = 
' English common law. = 
EE x It is hardly necessary to add that a mortgagee who has E "es 
ora P re properly let the premises to a tenant is not accountable for = 
a damage done to the estate without his knowledge.* Bat where ` A 
the same persons were the lessees as well as mortgagees of a G 
mine and they granted an underlease, authorising the under-lessees ` 
É to work certain pillars from which they had no right to take — z 
away any coal either as lessees or mortgagees, it was held that SC 
they were chargeable with the value of the coal removed by the ` i 
under lessees just as much as if they had received it themselves, i 
=e. and as the coal had been won wrongfully, the mortgagees — 
not allowed the expense of severing it from the mine.’ : s "= 
—— The liability of a mortgagee in possession for involunt yo 
— waste raises a more difficult question. In Wragg v. Denham, 


where the liability of a mortgagee for deterioration of the 
mortgaged premises was disonased, Alderson, B., in giving th gie 
judgment of the court, said: ke ve d 5 ge 
“Tt is clear that a mortgagee ought not to be — d 
deterioration arising in the ordinary way, by reason of house: ang 





CIR 

i Dr. Whitley Stokes is of the same 3 (1866) Bahadoor v. Kora, 1 
| opinion, Anglo-Indian Codes, Vol. I, p. H.C. Rep., 281; cf. ës: 
GE 787. _ N.-W. P. (1864), Vol. I, 305. 
$ Sec. 19, Conveyancing Act, 1881. * Jones, sec. 1123. — es 
Zeie For the old law on the subject, see (1886) — ve fo Ch, 
(1670) Withrington v. Bankes, Sel. Ch. * * 
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buildings of a perishable nature decaying by time which was the 
case in Anstruther. There the mortgagee was in possession of the 
premises for forty years, and during so long a time the decay would 
naturally take place, even supposing the premises to be repaired 
in the meantime in the ordinary way. I think, also, that a mort- 
gagee ought not to be charged exactly with the same degree of care 
as a man ts supposed to take who keeps possession of his own pro- 
perty. But if there be gross negligence, by which the property 
is deteriorated in value, the mortgagee who is In possession is 
trustee for the mortgagor to that extent, that he ought to be made 
responsible for that deterioration during the time of his possession. 
It is not necessary to go the length of shewing fraud in the mort- 
gagee, gross negligence is sufficient.” ' 

In another case it was said that a mortgagee is not bound to 
keep up buildings in as good repair as he found them, if the 
length of time will account for their being worse? The 
Transter of Property Act, however, seems to insist on a higher 
standard, for it says that the mortgagee must manage the 
property as if it was his own; but the words must not be read 


too literally. e 
I come now to the next duty of the mortgagee. He must, Mortgagee 
to ase bis bes 
the Act says, use his best endeavours to collect the rents and pro- — 
to collect 
fits of the mortgaged property, and this would seem to be in rents and 
profits, 


aceordance with the law in England on the subject, where the — 
mortgagee accounts not only for what has been actually received 
by him, but also for what he might have received, but for his 
wilful default.’ WE 
In Lord Kensington v. Bouverie,* Lord Justice Turner says : — 
“A mortgagee, when he enters into possession of the mortgaged dE 
estate, enters for the purpose of recovering both his principal and = 
interest, and the estate being, in the eye of this Court, a security ~ 








only for the money, the Court requires him to be diligent in real- | AE — 
izing the amount which is due, in order that he may restore the 88 













3 (1736) Wragg e. Denham, 2 Y.& C., 2H.L.,1; oe S T 
Ex. R., 121, 122; cf. (1847) Batcħelor v. 8 Ch. D., 424. — 
Ne ee Hare, 75; see also Jones, * (1855) 7 DeGex M. & G., Wäi E d 
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lt is SCH Ss are — that he should do so.” ` DE 
seems that a mortgagee in possession, will be liable for the pe, 


to it. 


negligence of an agent employed by him for the purpose of = 
collecting the rents, although proper care was taken in the selection ` ` 
of such agent. — 





But a mortgagee is not bound to take any particular trouble — 
nor can the mortgagor 
lie by without giving notice and afterwards charge the mort- 
Thus, if he knows 
that the estate is underlet, he ought to give notice to the mort- 
for the purpose of making 
In other words, the mort- 
way of ‘ penal 


to charge the mortgagee with the effect of his own 


to make the most of another a property ; 
gagee with the effect of his own negligence. 


gagee and ‘afford his advice and aid’ 





the estate as productive as possible. 
gagor cannot keep quiet and seek afterwards by w 
enquiry ` 
negligence.” * 

It should also be remembered that the mortgagee is not 
bound to embark in doybttul litigation with third persons, nor cam 
simply because he does not ` 
choose to avail himself of the sight possessed by a landlord in 
England to seize the property ofsstran gers which may happen `` 
to be on the premises. This was laid down in a case in whicha ` ` 
mortgagee in possession distrained certain carriages and horses 
which were standing at livery on the mortgaged premises, but 
which he subsequently gave up to the owners who hee 
him with legal proceedings. It was contended that although ` 
the mortgagee was not bound to distrain, yet having siezed the 
property under a distress he was not at liberty to relinquish —— 
But it was held that the mortgagee was not chargeable —— 


wilful default, as he was not bound to plunge into bigs 


— — — — — —— — — — tele —— — 


he be charged with gross negligence, 


























3 Jones, sec. 1123 ; (1880) Union Bank 


of London v. Ingram, 16 Ch. D., 38 ; 
(1884) Noyes v. Pollock, 32 Ch. D., 53. 
Where the collections of an estate, a 
share of which is in mortgage, are made 
by the joint servants of all the owners, 
it is not enough for the mortgagee 
to prove the proportionate share actu- 
ally received by him on account of his 






; fractional share. It is his duty to see 


i 


not only that all assets are 
and brought to account, but that t 
expenses are regulated with care 
he is expected to exercise caution a ad 
vigilance ; (1865) Ali Reza vV. 
deree, 2 W. R.,:150. | | 
3 (1806) Hughes v. Williams, rv e 
403 ; (1862) Brandon v. ` 
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to say nothing of the propriety of compelling a landlord to Mke 

the goods of third persons in satisfaction of his claim for rent, ? 
And this leads me to remark that the mere fact that a mort- 

gagee in possession brought an action for rent which proved 


abortive, will not establish a case of wilful default. 


Thus, where 


a mortgagee brought an action for rent which was afterwards 
withdrawn owing to a technical difficulty, the plaintiff undertaking 


not to bring any other action for the rent, but not releasing 
his claim to such rent, it was held that the mortgagee could not be 
charged with the rent which he had failed to recover.® 

The ease of the mortgagee, I may notice in passing, seems to Pleadin 


be the one sole exception in the English law 


order directing wilful default must be based upon a distinct 


allegation to that effect in the pleadings. 


The practice seems to 


be a legacy from the past, when an usurer was regarded as a sort 
of legal Ishmail not entitled to the benefit even of the settled 


rules of pleading. 


[ may add that it is not even necessary for 


the mortgagor to give any evidence of wilfal default at the trial 
in order to entitle himself to an enquiry.’ 


Let me pause here for am nent to explain that the term Meaning of — 
‘wilfalde- nns 
< wilful default,’ in such commun usé in the English law, and fault) — 


which I have employed more than once is not a 


term of art. 


As explained by Bowen, L. J., in Jn re Young and Harston’s 
Contract * * defanlt > is a purely relative term, and therefore hard 
to define. It means nothing more, nothing less than not doing 
what is reasonable under the circumstances. It would be equally 


difficult to define the other word ‘wilfal.’ 
able, but merely that the person of whose action the expression is- 


It implies nothing blame- 


used is a free SEN and that what has been done, arises from the 





* (1857) Cocks v. Gray, 1 Gif., 77. 
Horses and carriages in a livery stable 
were not then protected under the law. 

3 (1849) Burke v. O'Connor, 4 Ir. Ch. 
lowed credit in the account between 
bim and the mortgagor for the costs 
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pre apse E? nae af 





424 ; but see (1968) Makhum Lall v. Sree 
Kishen, 12 M. I. A., 157,192. But the 
burden of proving that he made the | 
most of the mortgaged property while 
in possession does not rest on the mort- _ 





engt gege ` 
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to the rule that an in the English 


law, 
























d 


KS 





Wilful de- 
fault must be 
gross, 








LENT OF Sz 
CENTRAL LIBRARY 


624 LAW OF MORTGAGE. 





spontaneous action of his will. It would, therefore, be idle to __ 
attempt to define wilful so as to apply to every conceivable event. 
But in Courts of Equity, ‘ wilfal default” has been almost raised 
to the dignity of a term of art, though its true import has been 
rather obscured than elucidated by the numerous cases whieh 


have accumulated round it and which are thus summed up im 
Fisher’s s Mortgage :— 










“The mortgagee is not usually required to account for more 
than he has received, or according to the actual value of the land, 
unless it can be proved that but for his gross default, mismanage- 
ment or fraud he might have received more. 

“Such may be evidenced by his refusal or removal of A suffi- 
cient tenant, who offered or paid a certain rent ; his refusal or 
combination with the tenant to receive the rent, or to take out exe- 
cution on a judgment in ejectment ; or his making an improper 
use of his security, by suffering the mortgagor himself to take 
the profits to the prejudice of his other creditors, or where he ts 
bankrupt of his trustee. 

“ Butin these cases the proof must be distinct. The mortgagor 
is not suffered to bring in the mortgagee, and ask him how much 
rent he could have got, when in possession, not to involve him in & 
minute inquiry, whether some person was ready, unknown to ` 
him, to have given more rent for the estate, and the mortgagee 
may even be excused for refusing a higher offer from a sufficient ` 
person; as if the tenant in possession be in arrear, and by removing 
him the arrear might have been lost. And it is the duty of the ~ 
mortgagor, if he has the opportunity, to give notice to the mort- — 
gagee that the estate can be made, and to assist him in making fk — a 
more productive, which, if he omit to do, and lie by, making no ` 
objection to the mortgagee’s proceedings, he cannot afterwards 
charge him with mismanagement. Therefore, a mortgagee Ze 
possession of a block of residential flats who managed them (y ith- = 
out negligence) at a loss, was allowed such loss in his accounts." a CG 

“ The mortgagee in possession accounts for rent, anpa wez is 
which has been reserved. But if fraud or wilfal default b 
by the other party, it will be for the mortgagee to prove tl 
„tenant. offered -s or gated, be had with rem A genc 
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act to prevent the letting, to which the mortgagor was a party, 
will be an answer to the charge of wilful default.” 

‘The price at which the mortgagor proves the estate to have 
heen let, whilst in the hands of the mortgagee, will be taken 
to be the rate at which it was let during the whole time of his 
possession, unless he shows the contrary.” ' 


The proposition that a mortgagee is bound to account tor the Mortgages . 
rent at which the premises were let when he took possession, unless count for rent 
the contrary is shewn by him, is embedded in a very old Chancery — La, ` 
case? This rule, however, must be applied with great caution in be: A4 
this country, where so much depends on personal qualities, and 
where a change of management and possession may cause a falling 
off of receipts. An estimate of a preceding rental is not, there- 
fore, always a proper measure of actual receipts, nor can a charge 
of wilful default be based on such an estimate, as the mortgagee 
is not an assurer of the continuation of the same rate of profit 
which his mortgagor was able to raise.’ 

[ must. however, admit that there is a large number of cases Mortgagee 
in the books which show that the mortgagee will be generally held — for all 
answerable for the whole of the rents shown in the rent-roll of — E 
the estate in the absence of any satisfactory explanation why he 
was unable to realize any portion of such rents. In the case 
of Hurbuns Rae v. Petam Singh, the Court observed: “The 
principal Sadder Ameen has correctly made the jamabundee or 
gross rental the basis of the account. It is the business of 
the mortgagee to realise the rents, and he is allowed 10 per cent. 
on the collections, in addition to the legal rate of interest on 
his debt on account of the trouble and responsibility involved in 
this duty. It is only on a special plea that the balance accrued 
from cireamstances beyond his control, that he can be allowed 
to deduct outstanding arrears ; ordinary balances must be held 
to be covered by the allowance of 10 per cent. given for the 
trouble of collecting. No circumstances have been alleged by 


the appellant in this case which can entitle him to have the ` 

















* (1369) Shah Makhun Lal v. Sree 
* (1623) Blocklock v. Barnes, Sel, Ca. Kishen, 12 M. I. A., 157, 193; 2 B. L. 
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asserted balance of rent thrown ont of 
ases to the same effect which seem practically to treat 
a fixed percentage 


are other c 
in possession as an insurer, 
and risk.* . The practice, however, savours too much of what je 
known as the rule of thumb to satisfy lawyers at the present 
day. 

As a general rule, the mortgagor is entitled to credit for 
every sum realised by the mortgagee out of the mortgaged property 
as the latter cannot be heard to say that any of his receipts were 
illegal, But 


though the mortgagor cannot go into. proof of payments illegally 


provided that they are entered in his accounts.’ 


realised which are not admitted by the mortgagee, as, for instance, 
sums tolls, he should he 
credited with the rent of the land occupied by the market.! 


derived. from unauthorised market 


It should be here noticed that a mortgagee is not a trustee : 
he is therefore at liberty to make a profit ont of a collateral 
contract, — he does so by virtue of his position as mortgagee. 


=> — — — = o Ml — — wë — — — 


` 
„W. P., of 1863, p- 692; 





— — — CO — = — 


' 8S. D. N. W. P., of 1854, p. 371; Singh, S. D., 
cf. Hashman v. Oomrao Khan, 8. D., Ramkishen v. 
N.-W. P., 1864, pp. 337, 353, where the p. 1513. 
mortgagee was held liable for rents 2 Sheodull v. Bunseedhur, S D., N-- 
which had been realised forcibly by a W. P., of 1843, p. 266 ; geet? Singh vi 
stranger during the mutiny: Runjeet Sahoo Luchmun Dass, S. D., AN P., 


pocket ae? SA, 


ee 
a v 


the acconnt.” There 


18537" 


Singh v. Dhookhin Acharaj Kunwar, S. 
D. of 1858, p. 1847; Jhħojjo Sahoo ~v. 
Haruck Chand, S. D. of 1860, Vol. I, 
p. 639 ; but see Anundgopal v. Gopaldas, 
S. D., 1862, p. 57 ; cf. (1889) Muhammad 
Inayat x. Karamat Ulla, 12? All., 301: 
Hurdoorga v. Katinath, S. D., N.-W. P., 
of 1852, p. 831. It should be noticed 
that a mortgagee in possession must 
collect the rents directly from the 
tenants, and cannot farm the pro- 
perty, though this might be in every 
way an advantageous arrangement : 

Bujnath v. Ramsaroop, S. D., N.-W. 

P., of 1864, p. 140 ; Sheochurn v. Soorja, 
S. D. (1852), p. 1137 ; but see Maharaj 
Nuwul ‘Kishore v. Syud Inayut Ali, 
S. D. NeW. Pi of 1852, pp. 248, 250: 


distingitistr. r Saunders e, Rad Khooman 


Ë Zeg 


of 1853, p. D: Chokey Lal v. Kalian 
Das, S. D.. N.-W. P., of ISM, p. Lä: 
Booniad Ali v. Deendyal, S. D., AM. 
P., of ISS4, p. 201 ; Wazeer Ally v. J og- 
mohun Singh, S. D., N.-W. P., of 1554, 
465 ; Khyuleeram v. Ram Dyal, S. D.. 
N.-W. P., of 1855, p. 51 ; Abbas v. Sahib 
Alee, S. D., N.-W. 
Dildar v. Hurpershad, S. D., N.-W. P. 
1556, p. SSS; Gukul v. Hurpershad, S. 
D., N.-W. P. (1861), p. 397 ; Mohun Lati 
v. Bunseedhur, S. D., N.-W.-P., of 


1859, p. 303. — 


T Nuwul Kishore v. Syed Inayut Ali, 
S. D., N.-W. P., of 1852, p- 248 ; distin- 
guish Shujaet Ali v. Dutram, S$. D, ` 
N.-W. P. of 1853, p- 178. 


P., of 1855, p- 355; 
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Thus, a mortgagee should not be surcharged with the profits made 
by the sale of beer to the tenants of the mortgaged premises, because 
such profits are in no sense derived out of the mortgaged property.' 
At the same time, if a mortgagee lets the premises with a restriction 
that the tenant should take his supply of beer entirely from him, 
he must account for such additional rent as might have been got by - 
him, if the public-honse, the subject-matter of the security, had 
been let without any restriction, for a tenancy subject to such an 
obligation must obviously be of less value than one which is free.? 


If the mortgagee in possession instead of letting the lands Mortgagee 


cultivating 
to tenants cultivates it himself, he is not liable to account for his lands himself 


s f : z ; liable only for 
_ profits trom farming the land, but only for such profits as he such roll ta as 


e ee l 
would have received if he had let the land to a tenant, and so in "ie dech e 


the ease of any other benefit derived by him from the land, hake bech 


mortgagee in personal possession is chargeable only with an 
ocenpation-rent.® 

[In Prabhakar v. Pandurang,* however, a mortgagee who had 
planted trees on the mortgaged land was directed to account for the 
net profits arising from the trees, only a moderate rate of interest, 
ü per cent., being allowed on the capital invested by him.‘ 


e In giving judgment, Sir Michael Westropp said: ‘“‘ There Prabsatar v. 


` ` ` . ` , Pandurang, 
are two modes, in either of which the mortgagee in personal * 


possession would, in the absence of any special contract to the 
contrary, seem to be chargeable. The first and simpler mode 
would be that the Court should fix a fair occupation-rent for the 
nse and enjoyment of the land or buildings mortgaged. In the 
ease of buildings in the possession of the mortgagee, personally 


LL: White v. City of London P., of 1862, p. 108; Bhageruth +. Mulik 

Brewery Co., 39 Ch. D., 559; 42Ch. Riyazut,S.D., N.-W.P., of 1853, p. 107; 

D., 237 ; cf. (1859) Robertson e. Norris, Sumbul v. Dulthummun, S.D., N.-W.P., 

I Giff., En: distinguish (1804) Gubbins of 1864, p. 117; Chħhowharja Dayal v. 

v. Oreed, 2 Sch. & Lef., 214; (1871) Mahomed Ali, S. D., N.-W. P., of 1864, 
Clougħley +. Jameson, 13 Ir. L. R., 471. p- 518; Boonaid Ali v. Deendyal, S. D., * 
® (1888) While e City of London Bre- N.-W.P., of 1854, pp. 201, 208; cf. (1810) | 
| wery Co., 39 Ch. D., p59; 42 Ch. D., Lord Trimleston v. Hamill, 1 Ba. & 
i 277. Be., 377, 355; (1861) Marriot v. Anchor 
* (1867) Rughoonath +. Baraik Gree- Ricersionary Co., 3 D. F: & Ja, 177, 
dë dharee, 7 W. R., 244; see also Sidna v. 193; Jones, sec. 1122. (cb 
ss Lultoo, S. D., N.-W. P., of 1882, 62; * (1875) 12 Bom. H. C., 88. 
` (B®) Marshall v. Cane, 3L. J. (O.S.)_  * (1875) Prabhakar v. Pandurang, — 

ch 57; Dobes v. Furman, S. Di, N-W. 12 Bom. HE 


h WW ’ D — 
e Ki m e 
- i -A - 
` * ir i 
e n A . e b -À d aa Se = R M H 
dp - e e | 
g F "I "wës R 
e d ad f 
WW A 8 8 = a $ 8 à 


8 
— 











628 LAW OF MORTGAGE. 





occupied by him for the purpose of residence or carrying on = 
trade or business, a fair occupation-rent would seem — 
only satisfactory mode of charging him. In the case of land, 





personally occupied or cultivated by him, he might be charged — 
either in that way, or with the actual net profits realised by him 
in using the land. But in order to ascertain what these profits 
should be, with which the mortgagor ought to be creditedin `: 
reduction of his mortgage-debt and interest thereon, we think — 
that, not only ought the mortgagee to be allowed credit for monies __ 
expended in obtaining produce from the land, such as the cost of 





seed or young trees, and the fair expenses of cultivation, but also a 
moderate interest, say 6 per cent. per annum, on the capital thus em- 
ployed ; for it would not be fair that the whole of the profitable results 
of the employment of that capital should be applied in reduction 
of the mortgagor's debt. After deducting from the gross produce 
of the land the Government assessment, or other lawful charges 
payable in respect thereof, the cost of seed, &c., the proper. 
expense of labour and cultivation and a fair sum for interest on the 





capital employed in procuring such seed and carrying on such ` 
cultivation, the surplus profits ought to be carried to the credit of 
the mortgagor and in reduction of his debt and interest. FS Se 
"7 No doubt, in the case of land (as welkas in that of buildings) | 
in the personal occupation of the mortgagee, it will often be the ` — 
more simple course for the Court to ascertain what would be a 





fair ocecupation-rent, and thus to get rid of the account of = 
the expense and profits of every crop which the mortgagee — 
enters into possession simply by taking the rent from the tenants 
in actual occupation of the land or buildings, the subject of the Bo 
mortgage, the account of rents and profits can be easily taken 
against him. Circumstanced as this particular case is, we — P 
that we must require the Assistant Judge to ascertain and re : 
to this Court what was the net profit made by the Wes 
trees planted by himself.” Ke 


a 
em 


Before parting with the subject, | ought to mention that secti Se n ae 

76 of the Transfer of Property Act which speaks in clause (h) © 

personal occupation by the mortgagee, would wees ` nelud 
occupation by a servant. Where, however, the mortgagee is is noi 

Lo — — it seh be shawn. shat. thy. pean. a 
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occupation was let in under such circumstances as would place him 

in the legal relation of a servant to the mortgagee, and it would ` -; 
not be sufficient to show that he was let in merely as a licensee. 

[t does not, however, follow that the mortgagee may not be liable 

as for wilful default.' 


In conclusion, [ should state that a vendor remaining in Vendor in pos 


session is not 
possession of the estate is not chargeable as mortgagee in posses- chargeable as 


sion, his position being very different from that of a mortgagee —— 
who enters into possession ; for the vendor does not, properly 
speaking, take but remains in possession of his estate which may 
never become the estate of the purchaser at all. If, therefore, he 
continues in the due and ordinary course of management, he 
eannot be treated as a mortgagee in possession for the purchase- 
money.” Bat it must not be understood that the vendor will not 
be liable for wantonly negligent conduct, for if he insists upon 
retaining possession, he undertakes the duties of keeping possession. 
„and is therefore bound to use reasonable care to preserve the 
property.® 

I shall now treat of the rights and liabilities of the mortgagee Mortgages 
when he allows the profits to be received by the mortgagor instead — to 
of receiving them himself. The rule of English law on the dee Ze 8 
subject is thus stated By Fisher as the result of the authorities : —— 
"After receiving notice of a puisne mortgage, the mortgagee in e 
possession becomes liable to account to the puisne incumbrancer 
for so much of the surplus rent as he has paid to the mortgagor 
or his representatives ; but so long as the mortgagee in possession — 
is without notice, the puisne mortgagee cannot call upon him or — 
the mortgagor for an account of the bygone rents.”* 

The foregoing rule was applied to Indian mortgages by the Pee ae 
_ Privy Council in an appeal from the Bombay Sudder Dewany. In > R 
that case, the mortgage-deed, after stating that the village of ` d — 
 Mujeeyam and the house at Swal were mortgaged for a certain  —  — 
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twelve annas, on these conditions, that the holders of the mortgage 
are to receive in redemption the whole of the produce of the said 
village, about 3,000 or 3,200 rupees, and after allowing for interest- 
the remainder will go for the purpose of liquidating the principal. 





and they shall continue so to receive and appropriate the annual 
produce until the whole of their demand be liquidated. The 
risk of collecting the income, and of any deficiency in the revenue, 
is upon our heads, that is the mortgagor's; and we do further 
declare that the holders of the said mortgage shall station a mehta 
or clerk of their own in the said village, for the purpose of 
making the collections ; and we, the mortgagors, so long as this 
property remains in mortgage, do agree to give him a monthly 
salary of five rupees and his daily food so long as we can afford 


ES oe 


to do so.’ It seems that the mortgagee continued in possession 
under this deed for a short time, but afterwards allowed the mort- 
gagors to receive the rents and profits. In execution of a decree 
obtained by the plaintiff against the mortgagors, the property 
was placed under attachment when the mortgagee for the first time ` — 
had notice of the plaintiffs claim. 4 

In discussing the respective rights of the parties, the Privy 
Council observed :—‘* Now, the question will be, in what way the 
mortgagee’s rights are affected by this conduct; and that will 
depend, first, upon the construction of the instrument itself. If 
this is a binding contract,—binding between him and the mort- 
gagors,—binding him to apply the rents and profits to the pay- 
ment of the debt, he might be considered as having forfeited hi- 
right to payment in consequence of having allowed the mort- S 
gagors themselves to take possession of the rents and profits — 
during some of the years during which the mehta was in 
possession. But their Lordships are of opinion that that As = 
not the true construction of the deed, but that it is merely a = 
power to satisfy himself, just as- an English mortgagee- may, by ` 5 
taking possession of the. rents and profits_of the estate ; and fan 
English mortgagee chooses to. forego the benefit of — w 
rents and profits, and permits the mortgagor to take them, it i 
would have no effect as between him and the mortgagor + — 
would have a full right to recover his debt by reason of 


mortgage. The only effect would be, when some ul 
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incumbrancer came in, and he had notice of that claim. In that 
case the rule and law in England would be that if, after notice, he RE 





permits the mortgagor to receive the rents 
himself to the claim of the second incumbrancer : and that is the 
principle which their Lordships think ought to be applied to the 
present case. ! 

By the decree which was ultimately made, the mortgagees 
were postponed to the attaching creditor in respect of the rents 
which might have been received by them, but for their allowing 
the mortgagors to continue in possession, after notice of the 
charge. The rights of the mortgagees against the mortgagors 
personally were left untouched, but they were only permitted to 
continue in possession till the balance settled on the «above 
principle was realised. 

A fortiori, if the mortgagee ni: akes any payments to the Mortgagee 


liable to 
mortgagor after he has notice that the equity of redemption has account to all 


heen purchased by a third person, he will not be allowed such Gett — 
payments in account.? I may also remind you that a similar —— 
liability attaches to the mortgagee where the corpus has been 
improperly dealt with. Thus, if the first mortgagee with notice — 
of a subsequent incumbrance joins with the mortgagor ina sale of  — ~ 
the mortgaged property, and the balance of the purchase-money 
after payment of the first mortgage is handed over to the mort- 
gagor, the first mortgagee must make good to the puisne incum- i 
brancer the amount of bis security to the extent of such balance.’ 
But where the prior mortgagee neither sells nor receives the whole 
of the purchase-money, but the sale is made by the mortgagor 
merely with his concurrence, any right which may be possessed 
by a third person can only be enforced either against the mort- 
gagor or the purchaser.* | 

To return. One of the first duties of the mortgagee in posses- —— 






and profits, he exposes S 





-aion is the ët of all —— charges, and also the. — if — 


TE — Dasa v- Ram 
Dass, 2 M.1.A., 487; 6 W.R., P.C., 10; 
ef. (1756) Archdeacon v. Bowes, M’cle, 
165; (1821) Parker v. Calcraft, 6 Mad., 
Il; (1634) Coppring v. Cooke, 1. Vern., 
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Koer v: Gobiid: 6 Ail., 303. oe ae 
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&c., Bank v. Reliance, etc., — 
: Uh. D., 187; 29 Ch. D; WH. sat 
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and to pay 
rent in the 


case of leAse- 


holds. 


Mortgagor not 
in possession k 
Seet to have been paid by the mortgagee in possession can sue the latter S 
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formoney paid at once for the money paid by him and is not bound to treat it a 
as revenue. 
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the mortgaged property is a leasehold ; though the words. “a 
arrears of rent in default of payment of which the property may | k 
summarily sold,” in clause c, section 76, which have been evidenth 
borrowed from some old decisions of the Sudder Dewany are | ike RK: 
to create not a little difficulty, which might have been Sch 
avoided.! It follows that, if the mortgagee in possession mskes 
default and the estate is leased out to a farmer, he will be liable — 
for any loss sustained by the mortgagor.* And in one case, it was 
held that a mortgagee in possession of a portion of a joint WW, 
estate is bound to pay up an arrear of revenue due on another — 
portion, and if he does not do so and the entire estate is then 
farmed by the collector to him, he must account as mortgagee in 2 
possession for the profits of the farm. But this is surely adding@ —— 
new terror to the entry by the mortgagee into the — 
premises ; for I take it the mortgagee of a sharë who pays the — 
whole of. a paramount charge for the purpose of preserving: his ` 
security cannot charge against the mortgagor more than the < 
amount for which the latter was liable as between himself and bis “a Š 
co-sharers.* ai -KA 


— 


It seems that a mortgagor who pays land revenue which ough S 


a mere part payment of the mortgage-debt, for which he we k = 
be entitled to claim credit only when the accounts are taker E 9 
But the mortgagor cannot claim the benefit of a mere reducti 
in the revenue of the mortgaged estate, except when he seeks ¢ 
redeem the mortgage. Thus, 1 in one case where the revent S 











— — — — — — — — —— 
— 


è Itshould be noticed that Chougt N.-W. P., of 1852, p. 7. 
the mortgagor may compel the appli- * Khadim v. Sheonunog, § 
cation of the rents to the payment S.-W. P., of 1854, p. 164; cf. Two 
of a paramount charge as being a —— S. D., N.-W. P., o d 
fund held in trust for that purpose,a p. 465, where no interest vas p 
third person who has been obliged to during the time thè estate w 
pay off any such charge cannot directly to a third party. 4 a 
claim to be reimbursed by the mort- a Jones, sec. 1134 ; compare 
gagee. Bonner v. Tottenham, etc., 
Society (1899), 1 Q. B., 161. ` 

8 Sheodutt v. Bunseedhur, S. D., 
N.-W. P., of 1845, p. 266 ; Juggut Singh 
v v. Kasim Ali, 8. D., N .-W. P., of 1848, 
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reduced by the amount of an allowance in the nature of a pension — of 
which the mortgagor was entitled to receive out of the estate, it — Ss 
was held that the mortgagee was not bound to make over the SC 
amount of the difference annually to the mortgagor; though when = 
an account came to be taken, the mortgagee must credit the debtor S 
with the whole of the increased profits realised by him." E: 

The mortgagee is also bound to make necessary repairs out Mor gages E 

of the income. In the case of Jogendra Nath Mullick v. Rajnarain r necessary e 
Palooye? Mr. Justice Kemp observed: “ Under the law as —— 
administered in this country, a mortgagee in possession is in the 3 
position of a trustee. The mortgagee must use the mortgaged SCH 

» premises as liable to become the property of the mortgagor, and S 
must not do anything to diminish the security upon which * 
the money was lent: In this case, the mortgaged property was — 

_ œ thatehed house. To allow it to fall out of repair and to Bee 
become uninhabitable, would have been diminishing the value = 


of the security on which the money was advanced, and prevent- 
ing the mortgagor from paying off the debt from the usufruct. 
It is the bounden daty of the mortgagee in possession to keep the 
premises in necessary ZEN and he will be allowed to charge for 
the same with interest.” 

You will notice the learned judge says generally that it is / —— 
the duty of the mortgagee in possession to keep the mortgaged observations 
premises in repair. This is, no doubt, true in a sense, but the — 
proposition requires one qualification. The mortgagee is not and 












never was bound to make any outlay even in necessary repairs, = 8  — 







unless there was a surplus left after deducting the interest from the = " 

net income.* The property may deteriorate by lapse of time, or e SS 
- even owing to want of repair, but the mortgagee will not be held ` — * 
answerable except where the repairs could be done out of the in- — 


come, after deducting the — and the interest due to him ; ie e i ? e 
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for the mortgagee is not bound to increase bis debt by laying at 
» additional money on the mortgaged premises. The — 

ought not also to be charged with the same degree of care which ` 

he would take of his own property.’ For though he must manage 

the property with ordinary prudence, he is only bound to keep the 

estate in necessary repair, but not to make complete repairs alto- 





: - gether out of proportion to the value of the estate or to his own — 
ss interest in it, and it has even been doubted whether he is bound to 
repair defects due in the ordinary course to waste and decay. 


lg — If the mortgagee fails to perform any of the duties which 
perform his the law imposes upon him, he will be debited when the usual 
i c=. | 


accounts are taken with any loss sustained by the mortgagor $ 
and it seems that this may be done, if a sufficient case is made 
out, at any time before the foreclosure becomes absolute. — 
Tunlor xv, In Taylor Ve Mostyn,* it Was discovered long atter the e; 
aba judgment directing the accounts in an action of foreclosure that E 
the mines which were comprised in the mortgage had been flooded. 
An application was made by the mortgagor under the judgment — 
us it stood for an enquiry with reference to the flooding and 
seeking to charge the mortgagees with injury caused to the mine. 








— But though the application was wrong in form and somewhat ` 
Sos Sie ARCO, the court was of opinion that the foreclosure should not be 
e made absolute, if the mortgagors could establish a primd facie case | 
A for an enquiry. — 
Rule about It may be here noticed that the rule that the mortgagee may 






e, be debited in taking the accounts with any loss sustained by the 

= — to mortgagor by reason of his wrongful conduct extends to the corpus — 

Kee 4 where the mortgaged property has been sold. Thus ges 
x ot ow ving to BEE REG the vendor declined to complete the sale $ 





ir 7 eg 
KE) 


4 Pp. 620-21, ante. | not be appointed adversely toa 1 
8 (1747) Godfrey v. Watson, 3 Atk., gagee in possession for acts SH 
517. Anusufructnary mortgagee is not management if he swears that even Det. 
Seas bound to make repairs. Sec.77,T. P. is due to him ; the only remedy of the 
Ka — — SR Act. | mortgagor is to redeem and ch ) 
EE e 8 Sec. 76, T. P. Act (1891}Sheva Deri mortgagee on taking the ac | 
ay v. Jaru, 15 Mad., 290; (1879) Ragnue Rowe v. Wood, 2 J. & W., — 
— Nath P? ‘Ashraf, 2 All., 252, which was r (1886) 33 Ch. Ahi 226; 
— "deng ual bat e Transf of Próperty unni v. 
Atis gine r, if it ever was ae 














made by a mortgagee under his statutory powers, and the sale was 
afterwards completed, compensation being allowed, it was held that 

as aguinst a second mortgagee, the first mortgagee was liable for 

the mistake, and mast be charged in taking the accounts with * 
sich loss as was occasioned by the misstatement.’ f 

The mortgagee is also boond under the law to keep accurate Mortzagee w 
iecounts of all sams received and spent by him as mortgagee, and —— 
to give the mortgagor, at any time at his request and cost, copies 
of hie accounts as well as of the vouchers by which they are 
“apporte |? 

These accounts must also be fall and complete. In Noyes v. 222 
Pollok? which was an action for redemption, the mortgagees comptete. 
iwoaght in an account purporting to show their receipts in respect 
of the rents and profits of the mortgaged estate, bat which, in fact, 
only showed certain lump sums received by them from their agent. 

It was held that the account was insufficient, as the mortgagee< were 
homnd to deliver an account showing not only what they had re- 
ceived from their agent, bot what the agent had received from the 
tenants. It was said that the agent was dead, and the mortgagees 
could not obtain such an account withont action, bat the court 
thought that this did mot relieve them from rendering a fall account. 

In Galake Chunder v. Mohan Lait? Phear, J., also points out ——— 

hva Leit, 
that the account mast set forth what the mortgagee bas realised, 
froh what portions of the mortgaged property, in what terms or 
periods, with what loss and gain on the several assets, with what * 
necessary reductions and what remains then as the net profits TE 
which can be taken as actaal realisations towards liquidating the — — 
sum due under the mortgage transaction,’ Ko 







— — ke - — — — — 


* (bse) Tomlin v. Lace, Ch. D. Seolefan v. | Baksh ili, 8. D, NW, ad p 
im. ef Lamp 26: 2R LR. CG, 28. 


P See, Mig Thieprovicios ix new, 
bet the cant in the sert Leo notes may 
serve as illustrations. - 

* (1 Oh. D "e 
"$ (të AW. R.S. 2; ad. (1008 
Asgecggesbieeg +. Ram Read. 5 W. RB. 
SD: (19 Mefsstar, Golat, OW. R, 
372; Sagata Khan. Mathra Dasr, 
aD, NeW. Pf — —— 
Kusen v. Kamion, Kamica, W. 


* The mortgagee is alo bound when 
he ts caller upon by interrogatories in 
an action for redemption to set oat in 
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We will now pass from the liabilities to the rights of mortga- 
gees in possession, which are defined in section 72 of the Transfer _ 


of Property Act. 


To begin with. The mortgagee may spend such money as is 
necessary for the proper management of the estate including the 
collection of the rents and profits.“ In this country under the 
head of expenses of collection, a certain percentage on the gross 
collections is generally allowed to the mortgagee varying from 
five to ten per cent., a practice which seems to obtain also in 
some of the American States, where a mortgagee in possession 
is generally allowed a commission of five per cent. on the rents 
collected by him.” In one case, however, the court observed : “ No 
item should be allowed to the mortgagee, which is not either 
admitted by the mortgagor, or supported by evidence of some sort. 
For instance, neither ten per cent. nor five per cent. should be 
allowed for collection charges, but only so much as the expenses 
of collection actually amounted to, and if proper vouchers for 
this are not forthcoming, at least some evidence should be adduced 
sufficient to lead to a reasonable estimate of what the expenses 
under this head probably were.’ 

The fixed percentage which is generally allowed to the 
mortgagee does not, however, include law expenses incurred bond 


fide in realising the rents,* though such expenses may not be re- 


covered from the mortgagor personally, where his liability is 
excluded by the terms of thedeed. Thus, in Ganesh Dharnidhar 
v. Keshavrav,’ where the mortgage-deed provided that the costs 








— — — — — 


t Sec. 72 (a), dl P. Fa? Where the trouble of collection. Moolchand e. 


mortgagee in accordance with the cus- Deokoower, S. D., N.-W. P., of 1852, S k a 
tom of the country is liable to pay an p- t77 ; distinguish Bhageruth v. Mutt ` — 
outgoing tenant for crops in the ground, Riyazut, S. D., N.-W. P., of 1853, p. 107. — 

































the mortgagor cannot claim the benefit ° (1868) Mukund Zall Sukul — E- 





of them without making an allowance Goluk Chunder Dutt, 9 W.R., 572, 575; 


to the mortgagee if he pays the tenant. (1864) Brojonath v. Bhugobutty, 1 Ww. ` E 
(1854) Oxenham v. Ellis, 18 Beav., 593. R., 133; but see (1866) — * * S 


3 Ruchpal v. Shumsoodeen, S. D.,  Luchmi, 1 Agra, 132 ; 
N.-W. P., of 1861, p. 514. The wages of Mahomed v. Noor, 8. D., N. w. Gë 
patwaries as well as of chowkidars are 1862, p. 200. << 
allowed in the North-West in addition * Saunders v. Rao enge? 
to the Auqtuhseel which isa percentage S. D., N.-W. P., of 1853, p. 692. — 
onjoyed by the mortgagee exclusively Bas) 15 Bom., 625, wech >a EES 
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of any proceedings taken by the mortgagee for the purpose of Ganesh v * SE 
realising the rents should be deducted from the revenues and the — 
mortgage was found to be ultra vires, it was held that in the face Së 
of this express provision, no implied promise by the mortgagor to 
pay sach expenses personally could be presumed. 


I have no precise information of the practice in Madras ; but Pokree v. 
*.* TP, 





in one case where the mortgagor was let into possession under a 
tenancy created after the mortgage, it was held that costs incurred — 
in recovering the rent from the mortgagor were not costs incurred 
for the due management of the property and the collection of the 
rents within the meaning of section 72 of Transfer of Property Pes 
Act. A contrary rule, in the opinion of the learned judges, would = 
enable the mortgagee to recover the expenses incurred by him in * 
attempting to realise rents from tenants pnt into possession by EN 
himself. * Shonld such tenants fail to pay, there is no reason E 





why the mortgagor should be responsible for the expenses of the 
litigation, unless of course he has entered into any contract with 
the mortgagee to be responsible. The fact that, in the present 
ease, the mortgagor is the tenant can make no difference in princi- 
ple, since she was sued as tenant not as mortgagor.” 





The mortgagee is also entitled to spend money for supporting Mortgagee — 
the mortgagor's title to the property, as well as for establishing his geif: — 


own security against the mortgagor.? And where the mortgagee e — 


in an action against a stranger has been only given party and party his own titles ot 
costs, the difference bet ween such costs and solicitor and client costs + SS 
will be allowed as charges and expenses :* for when we say that | — 


a mortgagee is entitled to be paid his principal, interest and costs, | * = SH 


























— mr — * ` P W Ss 


* (1897) Fokree Saheb Beary v. Pokree Ellison v. Wright, 3 Rew, 458; (i877) — 
Beary, 21 Mad., 32, 3 ;7 M. L. J., 238. Wilkes v. Saunion,7 Ch. D., 188 ; (1879) ——— 
"This goes much beyond (1859) Parker v. Exp. Carr., 11 Ch. D., 62; (1851) Pelly ` S S — 
_ Watkins, Johns, 133, which itself has v. Wathen, 1 DeG. M. & G., 16; (1856). 
been questioned. See Ashburner, Ford v. Chesterfield, 21 Beav., — Pees 
p- (1890) Batten, de v. ——— Zä AS, 
i CH cls. (e) and Léi, T. P. Ch. D., 612 ` 
— v. Watson, 3 Atk., * (1705) Ramsden v. 


aa 
— 
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a 


we mean such costs as would indemnify the mortgagee against 
any loss and not merely the costs which are ordinarily allowed 
as between party and party. 

The mortgagee will also be entitled to the costs of perfecting 
his own title! but not to the costs of maintaining his title to the 
security against n third party, where the result of the litigation 
cannot in any way affect the rights of persons interested in the 
equity of redemption. Lf litigious has been 


some person, it 


said, chooses tu contest the mortgagee’s title, 


Ir 


any one who has the misfortune to have dealings 


that ought not to 


affect the rights of the mortgagor. is the ordinary case of 
with a litigious 
person who is unable to pay the costs occasioned by his conduct.’ 
It may be here noticed that in England the mortgagee is en- 
relation to the 
mortgage-debt, no distinction being made between his position as 
If, therefore, he 


incurs any costs in enforcing his claim against a surety who has 


titled to all costs reasonably incurred by him in 


only given a promissory note, such costs will be chargeable against 
the mortgaged property. And the reason given is that whether 
he is trying to get his money from the mortgagor, or from a 
surety, or out of the mortgaged property, he is equally trying 
to enforce his rights as a mortgagee. 

But under the Transfer of Property Act the rights of the 
mortgagee are not so large, as he can only claim costs which 
72nd 


not as in England all charges and expenses incurred by him 


properly fall under clauses (¢) and (d) of the section, and 


in connection with proceedings whether by action or otherwise to 





recover the mortgage-debt either from mortgagor or a third 
person.* 
1 (1885) National, &e., Englund v. Detillin v. Gale, T Ves., 583, 585. But 









Gomes, 31 Ch. D., 582; cf. (1814) Pryce 
v. Bury, 2 Dow., 41; sce also (1799) 
Lane v. King, Seton, 1622n. 

2 (1859) Parker v. Watkins, Johns, 
133; cf. (1830) Doe d. Holt v. Noe, 
6 Bing., 447; but see Ashburner, 308 ; 
Fisher, secs. 1863, 184. 

® (1885) National Provincial Bank v. 
Gomes, 31 Ch. D., 582; cf. (1838) Dryden 





e Frost, 3 Myl. & Cr., 670, 675 ; (1802) 


it seems the mortgagee will only be 


allowed such costs as have been reason- 
ably incurred in relation to the mort- 
such. — 


gage-debt since he became 
Fisher, sec. 1899. 








charges and expenses ‘and should 


distinguished from costs under sees. 3 Bez 


88 and % of the Transfer of Property 
Act, for which see Lecture XII, post, 
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It is hardly necessary to add that the mortgagee will be Expenses for = 
allowed in account any money spent by him for the preservation of —— SCH : 
the mortgaged property from forfeiture or destruction,' but not for Dë 
preventing its sale by an unsecured creditor of the mortongor ? — 
If the property in mortgage is a renewable leasehold, the Expenses of Es 


renewin 
mortgagee may renew the lease and add the money to his security.® lease. € 


But this provision is likely to be a dead letter in this country where 
renewable leases are very rare. 
-In the absence of any contract to the contrary, the mortgagee Expenses for- 


insurance of F 
is also entitled to insure the mortgaged premises for an amount property. — 








not exceeding two-thirds of the money, which would be required Ai 
to restore the property in case of total destruction, if no amount sA 
D e cp e ! EZ 
is expressly specified in the mortgage-deed and he may add the — 
premioms to his security. The mortgagee, however, may not — 















effect an insurance, when the mortgagor insures to the amount — 
in which the mortgagee is entitled to do so.* | —— 
I presume that the proportion of two-thirds has been fixed Amount of fs S 


surance not to ge. 
upon, because mortgagees seldom lend more than two-thirds of the exceed two- 


$ D æ H D SA thi ds f — 
valne of the property which is given as security. Bat clause (f) of ar mE eh 
ee restore — =" 





section 76 of the Act requires the mortgagee to apply any money propert Ga 
which he may receive on a policy of insurance in reinstating the eh A 
property, and if he fails to do so, he may be debited with such loss 
as may be sustained by the mortgagor. But how the mortgagee 
can be expected to discharge this duty when he receives two- 
thirds only of the value of the property, is a puzzle for which I do 





not pretend to be able to give you any solution. The fact thata 

similar provision is found in the English Conveyancing Act from ` PE — 

which this section has been borrowed, almost word for word, may | SC WË 
_ explain the situation, but cannot help us in solving the difficulty. — SE | S 


Before quitting the subject of insurance, I should state that Insurance 
an unauthorised insurance by a mortgagee in possession cannot anthori — 
give him any rights against the mortgagor, as it isin effect no Se: S 
more than an insurance by a tenant, the — of SE me PS 
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which — the R paya to adi his — to the — 
money have been borrowed from the English law which is vert 
clearly stated in Fisher. 


What expendi. “ The mortgagee will be allowed monies paid for the ge 
ture by mort- 

in pos- tion of land-tax, and for the renewing of leases upon which the 
session will be x 
allowed him, estate is held, though there be no covenant by the mortgagor to — 





e Ze 
— 


renew ; as well as what he has expended for the preservation d 
the estate, as for head rent, or in preserving the property from _ 
deterioration, or in supporting the mortgagor's title to the estate, 
where it has been impeached, or otherwise doing what is essen-. 
tial to protect the mortgagor's title, or to make his own title good 

against the mortgagor, at law or in equity, or in taking out ad- ` 
ministration to the mortgagor to secure himself, in case he were 
defeated at law. Money laid out in perfecting the mortgagee’s title, — 
as in payment of the fines and fees upon admission to copy-holds, _ 


allowed to the mortgagee, and so will premiums due to an insu- 
rance office (being mortgagees) which the mortgagor has agreed 





— but failed to pas." 
ee = But though the mortgagee is entitled to claim these moneys 
—— 
— for his reimbursement, they do not, strictly speaking, constitute 














z any part of the principal or interest due on his security. Where, 
SOS, i = therefore, the total amount recoverable under a mortgage wus 
eee limited to £900, it was held that the proviso did not ‘apply to ` 
ieee payments of rent or insurance which the mortgagor was bound to — 
G SE reimburse to the mortgagee. 3 SE 
— But such disbursements must be distinguished from — 
outgoings, and the mortgagee should take care that the latter SES oe 
not exceed the rents and profits, because in the absence of my 
special provision in the mortgage, the outgoings, as they are cs 


cannot be allowed against the > capital. $ But if the mor zage A 


u ~~ 












ei 
Ke 
= 





——— — — — — — -= — ö— — 





2 (1850) Dobson v. Land, S Hare, * Fisher, sec. 1775. | 
216: 4 GeG. & S., 576; (1861) Bellamy v. * (1888) White v. City, de, L 
re EE 2 J. & H., 137; but see Co., 39. Ch. D., 559; (1880) 4° C wh. sy 

Fy | Mik Lockwood, 9 Jur. * (1805) Hughes v. Williams, 12 V 
ER = 4%; (1862) Mitter y. Daris, 
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` property includes a business carried on there with power to the 
mortgagee to enter on the premises and,‘ manage and receive 
the rents and profits thereof,’ the mortgagee will be allowed any loss ; 
sustained by him in the management not only out of the rents 
but also out of the proceeds, if the property is sold.' As a rule, 
however, all expenditure incidental and necessary for the pur- 
pose of obtaining profits, 
actually produced. 


ean only be charged against tbe profits 
Where, therefore, the mortgagee is not called 
upon to account, no allowance will be made for ordinary repairs, 
. the cost of making them being regarded as necessary for the enjoy- 
ment of the profits.? But a mortgagor cannot claim an account 
only for a part of the time during which the mortgagee was in 

` possession, as this would be manifestly unfair to the mortgagee. 

In this context I should observe that the word * outgoings is Meaning of 
of very large signification, and Bramwell, L. J., speaks of it as an Dee 
awkward one.* Literally it means, ‘ something that has gone out: 

But, ordinarily, it means 
expenses of which the advantage lasts oyly for a short time, and does 
not include sabstantial or permanent repairs of which the advantage 


is durable. 


expenses that some one has been at.’ 


In this sense, expenses incurred in connection with the 
revenue survey of mortgaged lands undertaken with the object of 
laying down boundaries are not an outgoing.® 

It only remains to add that a mortgagee is bound to account Mortgagee to 


for his gross receipts from the time when a proper tender is made —— 














on 
470. Section 72 (a) of the Transfer of ° (1865) Bapu v. Ramji, 2 Bom. H. CG, tender. 


Property Act, however, seems to treat 
costs of collection and management as 
forming no part of the outgoings. 

* (1886) Bompas v. King, 33 Ch. D., 
279. 











* (1880) Lakshman v. Hari, 4 Bom., N.-W. P., 1852, p. 4S; Moolchand v. — 
5854; cf. Sheodial v. Kooner, N.-W. P. Deokoomer, id., p. 477; Bhageruth e ` — — 
S. D., 1845, 352. Mulik Riyazut, 8. D., N.-W.P.,1853, = 

* Hashman v. Oomrao Khan, S$. D., p.107; Heera Sing v. Sahoo Feck, © 

se P., 1864, p. 337. Ka —— 





a. c j- 220. As to what allowances 
will be made to a mortgagee in pos- 
session in this country, see 
Ameeroolah v. Ram Das,2 Agra, 187; 
Nucul Kishore +. Syud Inayut, 3. D. 


(1867) — 





"7 (ft Budd v. Marshall, DL. J., 


we 


= QB. 5; cf. Maller & Co. v. Inland 





vu 
EZ 


Question ` 


“whether mort- 
emptied There is an idea, erroneous I bake — to think. that, nda 





vagee 
to allow 
on account of 
repairs under 
as ee 


Mortgagee 
sponding 
money in 
speculation 
does so at his 
own risk. 












RS — the point, 
* Ra 


the words of the legislature simply to avoid a change in | 
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or in the case of a deposit of the mortgage-money from the ea 
moment perei he could * eS Lä 


Transfer of Property Act, the mortgagee is not entitled to pe 
allowance under the head of repairs, except such as are absolutely ; 
necessary. It is thought that the mor tgagee should merely — e 
the estate in as good a condition as that in which he received its 
and if he does more, he does so at his own risk. But surely the 
words of the Act ‘the due management of the property are wiles 
enough to include all expenses which a eee owner would incu a 
for the profitable enjoyment of the land ; as, for instance. man 
spent in repairing a well which has been re — useless from ` © 
natural causes,’ or in constructing a substantial embankment in the 
place of an inferior structure for the better protection of the estates 
_ Of course, if a mortgagee chooses to speculate and spend a : 
money in the hope that he would be able to improve the property, 
he must do so at his own risk. But it would seriously hamper 
the mortgagee, and in the end might also be hurtful to the = 
interests of the mortgagor himself, if the whole duty of the 
former was to restore the property merely in the condition in : 
which it was, when he assumed possession. ‘I have no difficulty — 
in saying, observed the Master of the Rolls in Hardy v. Peeves, 
“that a mortgagee of a copyhold may pull down ruinous houses — 
and build much better ones ;° a remark the application of which, Aa d 
may mention in passing, is not confined to cottages on a copy hold. ` 
_ It may be useful before proceeding farther: to say a few wo 8 
and I think, w 
may refer to it without offending against the canon laid down b, 
their Lordships of the Privy Council in the case of Norendr Ké 
Kamal Bashin: For what their Lordships deprecate in their ju ml g 
mont is, as I understand it, the habit of wresting or suppleme it * 


éi , 
GE ue 
` it Jes 


on the previous state of the law on the subject ; 


3Sec. 76, T. P. Act; cf. Asima 
Beebee v. Sheikh Ahmudee, S. EN N.-W. 


® Fakir v. 
? (1799) 4 Ves., 166, 4 7s 
s 231. — dach > 


Rame, 


SS 
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as deduced from the previous authorities. But it is certainly 
lawful and permitted to resort to the former state of the law for 
the purpose of aiding in the construction of a Statute of doubtful E 
import,’ or one which like the Transfer of Property Act consists 
merely of a heap of dry inarticulate bones.* 

But be this as it may, it is absolutely impossible to approach Knowledge 
the Transfer of Property Act without some knowledge of the le 
previous state of the law. ‘* However much,” says Mr. Justice 
Holmes, “we may codify the law into a series of seemingly 
self-sufficient propositions, those propositions will be but a phase 
in a continuous growth. To understand their scope fully, to know 
how they will be dealt with by judges trained in the past which 
the law embodies, we must ourselves know something of that 
past. The history of what the law has been is necessary to the 
knowledge of what the law is.’ 

it is true a member of the Indian Civil Service who happens 
to fill a high jadicial office is reported to have said of one occasion 
that the whole law of mortgage was contained in the Transfer of 
Property Act, which must be now regarded as the sole repository 
of all the learning on the subject. Bot this remark, which 
reminds us of the famous dictum of the Caliph Omer, must have 
been thade in haste by one to whom the reading of law, whether 
much or little, was a weariness of the flesh. 

To retarn from this short digression, not I trust altogether Before T. P. 
irrelevant. As the law stood before the passing of the Transfer — — 
of Property Act, though a mortgagee was bound to make only $ me 

necessary repairs, he was invariably allowed in taking the accounts TTT: 

for all substantial repairs providently made for the purpose of en- 

abling bim to realise the mortgage-debt, as.the refusal to make any 

sach allowance might have condemned to sterility the very fund 

out of which the mortgagee was entitled to be paid. 

In a case decided more than thirty years ago, where the Mancharsha v. 

mortgaged premises had been aecidentally destroyed, the mort- Judgment of 

_gagee was allowed for expenses incurred in restoring thence 7 














* See the observations of Lord Her- 2 See the notes in the Chapter on — | 
schell in Bank of England v. Vagliono Mortgages, — — ot — a 
os ee eee ee E Property Act. SE — Reg 
s — — CC —— f Ge SC? Si ee -1 — 
Sé — E Eeer ZC E oa apy CH = a? 
i op , bs , L Saz 
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though such expenses greatly exceeded the amount of tl the 
principal money secured by the mortgage! ; andin giving judgm wé 
in that case which may be regarded as a classical authorit 
on the subject in our reports, Sir Richard Couch cites, with approval 
the law as it is laid down by Fisher in his work on Mortgages. 
“ The mortgagee,” says that learned author, ‘ will be allowed ` 
for proper and necessary repairs, to the estate and if buildings are — 


— 


incomplete or become ruinous so asto be unfit for use, he may 
complete or pull them down, and rebuild for the preservation of- his ` = 
security. And the rebuilding or repairing may be done in an im- 
proved manner and more substantially than before, so that the” 
works be done providently, and that no new or expensive buildings 
be erected for purposes different from those for which the former | 
buildings were used; for the property when restored ought to be of 
the same nature as when the mortgagee received it; andif it je 

thus wholly, or in part, converted from its original Saale 

money expended will not be allowed to be charged upon it.” 

Has the Trans- Now in the face of the enactment that the mortgagee — 
Act aay claim an allowance for money spent by him for the due 
— management of the property, I cannot persuade myself — 
the Transfer of Property Act has made any change in the law ` 
in this respect. For the term ‘due management’ implies WT, 
E ment in the same way as a person of ordinary prudence would _ 
— manage his own estate.* But an owner who does not venture to make 
an immediate outlay on permanent repairs is not generally regarded 
as an ideally prudent man. We all remember Pope’s couplet— * 
Cutler saw tenants break and houses fall, ` | 
For very want : he could not build a wall.” 
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ctio Now the legislature, no doubt, occasionally does str: aD, vor 
and we. things, but it can hardly have intended to set up Cutler as a mod | 
De — to be closely imitated by mortgagees in this country. ae shoul 
— = also be borne in mind that you cannot construct any ien : 
= which should distinguish sharply.between necessary and sı 


TET — without assuming, what we know is not true, 
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y (1868) Mancharsha v. Kamrunissa, v. — ge Jaga e 7 
Bom. —— 109; see also (1868) ` Fisher's — ai E 
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ean always be marked off from one another, and the practical 
effect of. any rule founded upon such a false assumption must 


necessarily be to paralyze the management of all estates in the Distinetion in 
. 5 e case o 


possession of mortgagees. This is the reason why in America 
though improvements as a rule are not allowed for, a distinction 
is made in favour of permanent repairs, the mortgagee being 
- allowed to charge the cost of such repairs, though they may 
amount to improvements, when they are reasonably necessary and 
beneficial to the estate ; nor is the mere fact that the cost of the 
repairs exceeds the amount of the rents and profits any objection to 
their allowance. And in one case, where the mortgaged property 
was a mill, the mortgagee was allowed the value of improved 
‘machinery in place of the old, on proof that it was necessary in 
order to run the mill in successful competition with other mills 
in the neighbourhood which contained such machinery.! 
And this brings me to a recent Madras case, in which the 
learned judges lay down, without any reservation, that unless the 
=~ expenditure was necessary to preserve the property from destruc- 
tion, no allowance whatever should be made to the mortgagee for 
his outlay, a statement of the law which I venture to think is 
open to question.” It appears from the report of the case thatthe 
mortgaged premises were badly in want of repairs and the tenants 
threatened to quit the house. The mortgagee requested the 
mortgagor to pay off the debt and take back the house, but the 
mortgagor said he had no money and did not want the house and 
that the mortgagee might, if she liked, repair it. The mortgagee 
thereupon effected some repairs, the nature of whist is thus set out 
in the report. ‘ The repairs effected are raising a wall, renewal 
of tiling, putting up a tiled verandah for a thatched one, and build- 
| ing some pials for the protection of the house.” The snbordinate 
= judge whose finding could not be questioned in second appeal ® 
observed : “ These repairs cannot be said to be either additions or 
; _improvements. Putting a tiled verandah in place of a thatched 
one may, in some circumstances, appear absolutely necessary for 
— of the house. There is no evidence that it was 
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m ; 3 — sec. 1129. * See the observations of Lord Davey 
„ ` $ (1896) Arunachella Chetti v. Sithayi D KE See E 
ao —— 327. 
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Areaechelia  nnnecessary for preservation.” It was also found that the — = z 
See done came more appropriately under the head of substantial repairs ` 
than of improvements or additions. But the learned judges of — 
the High Court were nevertheless of opinion that the mortgagee — 
was not entitled to the benefit of the expenditure unless it was 





L iA 


necessarily incurred for the preservation of the property.’ z= 

Still more open to criticism is the proposition that, in the ab- 
sence of a promise to pay, the mere acquiescence of the mortgagor = 
was not sufficient to justify the mortgagee’s claim to an allow- 
ance, a point on which I intend to say a few words in a moment. 


Mortgagee not Improvements strictly so called, however, stand on a different 
entitled toso ` r l 
make improve- footing, for, though bound to use reasonable means to presggye 
ments as to A WË | ; 

make itim- the estate from loss and injury, the mortgagee has no right to lay 
possible for e A ) : > 

mortgagor to Out money in increasing the value of the property in such a way 
redeam. 





as to make it impossible for the mortgagor with his means ever 
to redeem. This is termed * improving a mortgagor out of bis 
estate.” At the same time, where lasting improvements have been — 
© Lastingim- made which were necessary and proper and which have added 
— to the value of the premises, it would in the words of their 
Lordships of the Privy Council be ‘contrary to common justice’ 
to deprive the mortgagee of the benefit of the outlay when the 
property is subsequently sold and fetches an increased price owing ` 


gei 


to such improvements.* 


" Saudoa v. The subject has been discussed several times in England. — 
/ e i ` . a ~y GN ` ; — F 
ite In the leading case of Sandon v . Hooper? which 1s generally — 














cited in favour of the mortgagor — the mortgagee sets upa 
| claim to improvements, Lord Langdale says: “ Now, in this case — 
it has also to be considered whether it is a matter of course te 
— direct an enquiry whether any money has been laid out in lasting = 
E improvements. Many such enquiries have been directed where — 
the fact of any money having been laid out has been — un d 
brought to the attention of the Court. I quite agree with t he 
argument that has been used on this occasion that it wa — — 
necessary for the defendant to prove the items of sums of mone à = 


el wn 


laid out in the permanent baprovemanis alleged to. have be 





~ ` 
we 











a + No reference is made in the judg- 150, 163. — E 
sec. 72 (a). SOS 6 Bens., 218 Kg 
bere + Attwood 090, Ap, 
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made.” Then the learned judge goes on to add: ‘He may have 
done something towards the improvement of the estate, and if he 
had entered into any general proof without going into the items, 
it is very probable that the proof might have been such as would 
lave induced the Court to direct an inquiry upon the subject.’ 
These observations, which expressly recognize the mortgagee’s 
right to claim an allowance for improvements, were cited with 
where the learned Shepard e, 


Jones, 


approval by Jessel, M. R., in Shepard v. Jones, 
jadge remarks 


“With regard to the other point, it is one of 
more general interest. I have always understood the practice to be 
quite settled. 
ee, having charged in his pleadings that he has laid ont money 
in lasting improvements, produces general evidence that he has 
laid ont money improvements,—that is, produces 
evidence of the laying out of the money, and that the works are 
prim@ facie improvements—that is sufficient for an inquiry. If he 
proves more, that is, if he not only proves that he has laid out 


If upon the hearing of a redemption suit the mort- 





in lasting 


money in permanent works, but they are really improvements and 
have improved the property to the extent of the money laid out, be 
will then get not only an inquiry but an account of the sums laid 
ont in the lasting improvements. But, of course, to get the 
account he must prove a good deal more than to get an inquiry. 
We have only to consider whether there was in this case proof of 
both those facts. There was not only general proof, buat, as I 
understand, there was detailed proof as to the money laid ont. 
There is no dispute abont that. The money laid out was about 











£100; bat was it proved generally and prima@ facie to be laid an 
P 2 = — e ` H ° e — 
out in lasting improvements? Now it stands in this way ; the i 

K —— ~ S d ` — 
money was laid out in boring for water. That was not at first — 
prodactive, and then they laid out more money which was p 2 
J — — — Ce 
* (1882) 21 Ch. D., 4659, 476; cf. Han- perty Act. But where the mortgagee du — 
deræon v. Alfwood (1894), A.C., 150, 163; went into possession in 1865, it was held ` ` Ca? — 

geg (1834) Houghton v. Sevenoaks, de, — that he was not entitled to get credit — BS 
— 33 W. R. (Eng.), 341; W. N. (1881), 243 for improvements made on his own- RR — 
Se, — 





= _ (1810) Lord Trimleston v. Hamili, 1 Ba. 


, 377, 385; (1861) Powell v. Trotter, 
E ) r. & Sm., — (1863) p field e, 





— seg gi i 


4 W ei 8 
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v productive, and the quantity of water was largely increased. 
Whether or not that was an increase which added much to the 
saleable value of the property would be a matter for inquiry, but ` — 
they did satisfy the two things laid down by Lord Langdale, — 
namely, that they laid out money, and that the money was prima ` 
facie a lasting or permanent improvement. It was lasting and 
permanent, and it was prmmâ facie an improvement; because it very ` 
much increased the quantity of the water in the well, whether we 
look on it as a brewery property or even as a property not used ` 
as a brewery, because it appears that a supply from the water 
company was no longer required. I think there is sufficient for 
inquiry even if there were no special circumstances in this case to 
distinguish it from the ordinary redemption suit. Of course a 








mortgagee takes the inquiry at his own risk, as to what may be 
the result of the inquiry. But there are very special circum- — 
stances in this case which {I think distinguish it from an ordinary 
redemption suit, which puts the right of the mortgagee to the 
inquiry upon higher grounds.” 

Sir George Jessel then goes on to point ont that the action ` — 
was not for redemption but for an account from the mortgagee, 3 
who had exercised his power of sale, of the application of the 
proceeds and a claim for the balance. If the mortgagee had done 
something to the property at his own expense which increased its 
saleable value, it was plain, says the learned judge, on ordinary 
























a principles of justice that that increase should not go into the pocket 
— of the mortgagor without his paying the money which caused the ` 
E * increase. Of course, the mortgagor could not be made to pay 
— more than the increase ; but to that extent in ordinary justice the 
ee, mortgagee was entitled to say, ‘ You shall not get that increased — 






benefit cansed hy my outlay without paying for that outlay.’ ! ; E 


In a standard work on the Law of Mortgage, the — J 


Be 
e 


` suggested by the authorities in the English law is thus stated :— - E: 
“The improvements must always be reasonable, having reg ard d 
to the nature and value of the estate ; for, if it were not s * 
weapon would be put in the mortgagee’s hands with wl ioh , h he 
— SC? Sg the right of Se ee — Sa £ Fe 
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right to make more expensive than is necessary to keep the estate 
in good repair and working order and to protect the title. And 
the mortgagee should inform the mortgagor as soon as possible 
of the necessity or the intention to incur extraordinary expenses. 
If he does so, and the mortgagor agrees expressly, or by acts which 
show consent or acquiescence, the mortgagee need not show that 
the outlay was reasonable ; if the mortgagor does nothing, he will 
not be charged with an unreasonable outlay, merely because he 
had not.ce, nor on the other hand will the mortgagee lose his 
right to repayment for want of giving notice, if the improvement 
was reasonable and beneficial.” ? 

_ The eases on the sabject are also reviewed in another well-known 
work on mortgage, and it is pointed out that the later decisions are 
more favourable to the mortgagee than the older authorities. In the 
last edition of Coote’s Mortgage the law is thus formulated :—** Un- 
less the sanction of the mortgagor has been obtained, the mortgagee 
will not be allowed for substantial repairs, not being strictly 
necessary, or for improvements, unless the value of the property 
has been increased thereby. Indeed, according to some older cases, 
even substantial improvements have been disallowed, unless done 
with the consent of, or acquiesced in after notice by, the mort- 
gagor. Anda mortgagee can hardly be said to be safe in making 


improvements on the mortgaged property without such consent or ` 


acquiescence. But the tendency of later decisions appears to be 
more favoarable to the mortgagee in this respect, and it has been 


laid down that primĉ facie a mortgagee who has expended money 


in improvements is entitled to an enquiry whether the outlay has 
increased the value of the property, and to be allowed such outlay 
so far as the value is proved to have been increased thereby. 
And where a mortgagee had raised the question of improvements 
made by him in his pleadings and supported it by evidence, and 


the mortgagor did not in his pleadings raise any objections to the 
: claim, the outlay was allowed.” ° 


i "The same problem, it is interesting to find, perplexed and di- The ee | * 2 
i — old Roman jurists, and the divergent opinions o of two Re GC ware 
Se et the most eminent — S — — mme ebe Se P 
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Dr. Hunter : “ A question arises whether expenses not necessary | bn T y 
beneficial to the property ought to be allowed. Paul speaks gen La 
ally of improvements? which would include beneficial expenditure — 
(Utiles empenoz), but Ulpian speaks with more hesitation? Heg 
recommends a middle course to the Judge : on the one hand, not ` Ki 
to be too burdensome on the debtor ; and on the other, not to — 
too fastidious in disallowing beneficial expenditure by the creditor. ` 


— U 
eg 








<a He puts two cases illustrative of his meaning. <A creditor teaches 

e slaves a handicraft or skilled work. If this was done with the’ Ta 
SS i consent of the debtor, of course, the expenditure must be allowed: 
AA also, if the creditor only followed up what had already been begun. 

Ze D . 8 7 ; 
N Necessary instructions must also be allowed, but further than that _ 
aS, . a . ] 1] ~ - d 
1 en Ulpian was not inclined to go. The other case is somewhat different. 

De: D ` | | . 

KS, A large forest or pasture is hypothecated by a man who is searee 

eni ; i ' d ? 

— able to pay the creditor: this creditor cultivates it. and makes 
Sr . ` > e e Si À 
= it worth a great deal of money. Ulpian thought it was too hard — 
E that the debtor should thereby be improved out of his property.” 

d Ké e ' D e D i E =| 
ho law in It is rather a long step from the ancient law of Rome to the - 
America on A | ; | ) J 
~ the point. American law of our day, but as the topic has everywhere 
— e > y s * 
beer given rise to much controversy, no apology, Í think, is necessary S 


for inviting your attention to the law in America on the sabject. 
The ordinary rule there is not to allow the mortgagee for any outlay 
made by him except for the purpose of keeping the premises 








in repair. The mortgagee, it is said, has no right to inerease the 






= burden of redeeming the property, for his title is only a defeasible 
tto title and if he chooses to improve the property, the improvements _ 
i should enure to the benefit of the mortgagor on redemption, the E 

mortgagee having in the mean time the use of them.* Suchi improves o 7 
ments may be of permanent benefit to the estate, and yet no al- ` a 
` Jewance will be made for them unless they were made with the con- 
S ` sent of the mortgagor which, however, L may state in passing, n 
ae ` be presumed from the mere fact that the mortgagor inter 

— — objection, though he knew that the improvements were in pro; 
— gin | We have seen that in the opinion of Ulpian, if a large fo i 
SS a a is mortgaged by a person who is hardly able to pay the de de 
mm EE — cannot sarge the mortgagor with the cost of re 
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it; and this view generally prevails in America where there 
are large tracts of forest land inviting the ploughman. 

In Moore v. Cable) Kent, Chancellor, said :—* The next Moore v, Cubi 
question is whether the defendant, standing in the place of the 





mortgagee, can be allowed for what the case states as improve- 
ments in clearing part of the land. Suchan allowance appears to 
me to be unprecedented in the books, and it cannot be admitted 
consistently with established principles. The defendant was in 
this case a volunteer. Instead of calling upon the debtor to repay 
the money or foreclosing the mortgage, he elected to enter npon 
unenitivated lands, and to execute acts or ownership by clearing 
a part. To make the allowance would be compelling the owner 
to have his lands cleared and to pay for clearing them, whether 
he consented toitor not. The precedent would be liable to abuse, 
and would be increasing difficulties in the way of the right 
of redemption. Many a debtor may be able to redeem by 
refun ling the debt and intere:t, but might not be able to redeem 
under the charge of paying for the beneficial improvements 
which the mortgagee had been able and willing to make. The 
English courts have always looked with jealousy at the demands 
of the mortgagee, beyond the payment of his debt.” 

And this brings me to the Transfer of Property Act which, Section 72, 
too, like the American law does not seem to recognise the right of ree 
a mortgagee to charge for mere improvements, properly so called, 
though the line dividing them from substantial repairs is some- 
times rather thin’ You will observe that I speak with some 
hesitation, because I cannot say that a plausible argament at least 
in favour of the mortgagee may not be founded on the language of 
section 72, if the improvements are reasonable in their character 
and the expenditare on them is also reasonable in amount.’ 

Be this as it may, in India and Burma where grants of 
waste lands are made subject to very stringent conditions in m ) 
respect of their re@lamation within a definite period, a mort- waste I 
gagee in possession is not only entitled to clear the land, but 


oOo o oeo — — 
* 1 Johnson, Ch. (N. Y.), 385 ; distin- 3 Cf. sec. 63 with sec. 72 of ibe. 
guish Morrison ¥. M Leod, 2 Ired. Transfer of Property Act. | 
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may be said to be under an obligation to do so, as the grant © s ` 


might otherwise be forfeited. Thus, in the case of Kadir v. Nepean — 
the mortgagor was debited with the cost of reclaiming the property — 
which amounted to a considerable sum. He was pr charged 
with the cost of building a house for the use of the person e 
was managing the property, their Lordships observing that whether — 
any improvement made by a mortgagee in possession is reasonable 
in its character and whether the expenditure on such improve- 
ment is reasonable in amount are both questions of fact.’ 








Le — 
Where, again, 


mortgagee any monies spent by him in permanent and substantial 
improvements ; and this on general principles which have not 
been abrogated by the Transfer of Property Act. 
conflicting opinions which the controversy on the subject has called 
forth, one thing is tolerably Whenever the mortgagor 1s 
shown to have given his consent either express or implied to the 
outlay, it is universally allowed to the mortgagee in taking the 
accounts. The dictum, therefore, of the Madras High Court that 
the mortgagee cannot claim the cost of improvements unless the 
consent of the mortgagor amounted to a promise to reimburse 
the outlay is, I submit with deference, too narrow.* 

I must also tell you that when the estate has been sold by the 
mortgagee, a goodeal may be said in favour of his right to claim 
the benefit of improvements which have added to the saleable value 
of the property. But the Transfer of Property Act is silent on the 
EES and in the absence of all authority I have no desire to rush 
` in where even the most accomplished lawyer would fear to tread. — 
Allow me to make one other remark. 


clear. 








ECH | Mad., 327. — 
See also (1895) Kishori Mohun v. sec. 63 does not require th 
: Cal., 228; ef. (1853) assent of the age 





was, 


the mortgagee gives the mortgagor notice 
of the proposed expenditure, and the mortgagor either expressly ` 
or impliedly assents to it, the Court ought certainly to allow the ` ` 


In the maze of 


I have always tought E 
E that the fear which is sometimes expressed, that the tere 


GE mar be too burdensome on the mortgagor, is more imaginary than ` 
CS ` rel Eege do not risk their money in an outlay on ano ber ` 
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mans property if the benefit of the expenditure is likely to Goproing a 7 
be intercepted by the real owner, while the loss, should there bake 
be any, mast fall on themselves. ‘Improving a mortgagor out 
of his estate’ therefore may be effective as an epigram, but is 
hardly convincing as an argument. All epigrammatic sayihgs, it 
has been truly said, seek sharpness of impression by excluding one 
side of the matter and exaggerating another. They should there- 
fore be read as subject to all sorts of limitations and corrections, 
or we should miss the true lesson hived inthem. But when a 
proposition is condensed in a pointed phrase or sentence we do not 
always closely examine it. And hence the words ‘ improving a 
mortgagor out of his estate ` are repeated by many who have not 
dipped into the report of Sandon v. Hooper, which would have 
supplied the necessary corrective. 

It is hardly necessary to point out that the mortgagor can be eis ne 
called upon to pay only for unexhausted improvements, namely, for only for 
such improvements as enhance the value of the land at the time of improvements. 27 
redemption. Where, therefore, the value of the improvements had 
diminished between the date of the preliminary decree and the final 
decree for redemption, it was held that the loss though it was not 
attributable to neglect on the part of the mortgagee, but to vis 
major, should fall on him and not on the mortgagor.* On the other 
hand, the mortgagee may claim a revaluation if the value of the 
improvements has increased since the accounts were taken and 
before the property is actually redeemed by mortgagor.’ 

I should add that, where the mortgagee in possession is not Mortgages not 

accountable 

allowed to charge for improvements, he is not bound to account for increased ` 
for any increased rents and profits which may be directly traced sts an e 
to such improvements.* Thas, in a recent English case where the ges 
improvement was purely speculative, the mortgagee was not allow- ser 
ed to add the outlay to his security ; but bis right to deduct the ` 
money from the profits, if any, due to his outlay was admitted.* On ae KH 
the — band, if the mortgagee is allowed for the improvements, 
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he is chargeable with rent on the property in its improved ` S 


Whatever " 
controversy there may be as regards the right of the mortgagee to 
improve the estate at the expense of the mortgagor, no exception 
can betaken to this mode of taking the account. 


condition, and not as it was before the improvement. 


[ now pass to less debatable points. 
It is 
for money spent by him on the estate, as all outlay made by 
Where, therefore, 


settled law that a mortgagor can claim no allowance 
him enures to the benefit of the mortgagee. ! 
a prior mortgagee is in possession merely as transferee of the equity 
of redemption, he cannot make any claim for improvements against 
an intermediate incumbrancer. In this respect, he is in no better 
position than the mortgagor himself; and in one case where it was 
contended that the improvements should be presumed te have 
been made by the purchaser in the character of mortgagee, and 
not as the owner of the equity of redemption, the court remarked 
that no such inference could be made, because it was not shewn 
that the mortgagee was entitled to enter upon possession in that 
capacity? The law will not also allow a second mortgagee to 
charge for improvements as ‘against the first.* In the case in 
which this was decided, Fry, J., said no authority had been shewn 
to him for the contrary proposition, and he was not going tomake 
an inconvenient precedent for the first time. | 
In the Code Napoleon, however, sums spent in improvements 
which give additional value to the land may be recovered from 
the mortgagee by third parties in possession of the mortgaged £ 
premises. On the other hand, they are liable for deteriorations `` k 
proceeding from their acts or negligence.* d 
I return again to the Transfer of Property Act, only to state- SE E 
that a mortgagee does not under section 72 acquire an indepen aay 
charge on the property for his advances. If therefore he releases — 
his security, it cannot be revived so as to entitle him to a lien — 3 
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Sarathi Naickar, 20 Mad., 120; eea 
(1334) Houghton v. Sevenoaks Esta 

33 W. R. (Eng.), 341; cf. (1703} 
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for such payments ; though it may * still open to him to sue the 
mortgagor personally for the money. 
Aud this leads me to consider the case of pay ments made by Payments 
made Ph Ge t- 


a mortgagee who has not taken possession of the mortgaged gagee in 


character ve 


premises. The Transter of Property Act contains no express*pro- snch. 


vision on the subject. But there can be no doubt that such a 
mortgagee is entitled to add to his security all expenses which have 
been properly incurred by him in his character as mortgagee.” 
It is true the principle on which salvage liens are based is not 
generally recognised by our courts, but an exception has always 
been made in favour of payments made by a mortgagee for thie 
protection of his security.’ 
[ndeed, in one respect the position of a mortgagee who has Position of 


mortgagee not 
not entered into the receipt of the rents and profits is far better entering — 


receipt of rents 


than that of a mortgagee in possession ; for the former has the and profits, 


option of recovering his advances personally from the mortgagor A 
and that without waiting till he can call in the mortgage-money.* 

But a mortgagee in possession bas no such choice as be can 

elann payment for his advances only in account with the mort- —— 
gagor, unless a new charge not anticipated by the parties at — 

the time of the mortgage and not theretore taken into account monay pall tae É 


ti 
bas been imposed on the mortgaged property. Thus, in the —— 





case of an usufructuary mortgage where the rents and profits e 
are to go in lieu of interest, an action may be brought at once by ge: 
the mortgagee in respect of any money which he has been — 
obliged to pay on account of an unexpected increase in the — — 
revenue in the estate." * For it would be unrea⸗onableꝰ in the words | ee 
* (1800) Anandi Ram v. Dur SS sion at the time they were made, the | á ES 
Ati, 13 ANN., 195. payments could not be treated as a a 
P, 370. ante. But allowance will be charge on the mortgaged property. ` | ae Re 
wule for payments by a mortgagee in * Pp. 152, 161, ante. | — 
receipt of the rents and profits which * See secs. © and 70 of the Con- Be Së 


would not be admitted in the case of a 
mortgageew ho has not taken possession. 
EE eeh L. R., 5 








tract Act, cf. 65, Transfer of Property = * 
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S Nite. of the Allahabad High Court ‘to expect the mortgagee to — 
payment year after year for the mortgagors to be treated as mere 
supplements to the original loan.’ This view, I may add, is not at 

all inconsistent with some cases in the Caleutta High Court whieh 

show, not that the mortgagee cannot bring such a suit, but that he 
will be allowed, if he chooses, toadd the payments to his security, J 
as he would otherwise in the probable event of the mortgagor s 
requiring no account of the receipts be left only with a doubtful ` 


remedy by suit for the money, which might be met by setting up 
, the law of limitation as a defence.! 
e But in one case it was held that the mortgagee has a right tg 


call in his money immediately in such case, and if he does not do 
so, he will be presumed to have agreed to receive the diminished 
profits as his security, but the report is very meagre and not quite 7 


intelligible.* 
_ Comparison of It may be interesting to compare our law with the English | 
Indian law e 


with the En d law on the subject, which has not as yet completely disengaged 
subject. itself from the ‘primitive notion of a mortgage as a redeemable — 
sale, which still survives in the rule that monies spent by the 
mortgagee can only be added to the security, and in the absence 
of any agreement to that effect are not personally recoverable 
from the mortgagor. For equity which ultimately gave the mould 
to the present law of mortgage was powerless to bind, though it 
could unloose. It will not, indeed, relieve the morigagor except on 
the terms of his paying to the mortgagee in addition to the mort- 
gage-debt all charges properly incurred by him for the purpose of — 
protecting his security ; but it cannot compel the mortgagor to ` 
redeem against his will; the equity of redemption in the English 
law being in the nature of a privilege which the mortgagor, if 
wishes to avail himself of it, can only buy at the price fixed by courts — 
of equity, but which he is at liberty, if he chooses, to forego. d 
E Ze therefore the mortgagor submits to be foreclosed, he cannot, b > 
d — compelled to pay the mortgagee any expenses which — 





































E e ` 8 (1865) Nurjoon Sahoo v. Moo- 371; (1888) Girdhar Lal v. Bhola, | 
=_= Seerooddeen, 3 W. R., 6; (1865) Joy All, 611; but see Wuheedun v. Aboot 
eee Prokash v. Oorjahan, 3 W. R., 174; S. D. of 1852, 1063. ` E —— 
R. (1864), p. 27. | 
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be®n incurred by him in maintaining a property which the mort- 
@eagor does not choose to claim. In a word, the mortgagee must 
take the property for better or for worse in satisfaction not only 
of the mortgage-debt but also of his disbursements. It follows, as 
[ said before, that a mortgagee must wait till he is in a position 








to call in the principal money.' 
All this is very clearly explained by Lord Justice Cotton in Fort 
E - Ferings, per H 
a recent case, where, in disallowing the mortgagee’s claim to Cotton, L. J | 
recover certain sums of money spent by him as a debt due from the 
l mortgagor, the learned judge says: *“ No doubt, if the debtor, in 
his character of mortgagor, claimed to redeem the mortgage, the 


court would not grant him that which originally was an indulgence, 






















a departure from the strict tenor of his legal right, without impos- 
ing upon him the condition of paying the mortgagee, not only the 
debt which he had contracted to pay by his covenant, but any ~ 
expenses which had been properly incurred by the mortgagee in his 
position as such. But that is an entirely different thing from say- 
ing that an action of debt could be maintained by the mortgagee 
against the mortgagor for those expenses. It is said that the 
mortgagee’s right in a redemption action is founded on an implied 
contract by the mortgagor to pay these costs, but I am of opinion 
`æ there is no such contract, but as a condition of redemption a court 
of equity imposes on the mortgagor the terms of paying all costs 
properly incurred by the mortgagee for the purpose of protecting 
the estate or himself as mortgagee.’ * a 
The foregoing judgment discloses the large sedimentary He, ` 
formation which has been left in equity jurisprudence by the com. iag fod den 
mom law of England ; if, indeed, it would not be more correct 
të say that the rules of equity are in the nature of an accre- 
tion which has gradually gathered round the common law as a 
nucleus. Owing to the adherence by the common law judges 
to the mere letter of the law which kills, the Chancellors — 
“tempted to devise new ways to creep out of the Sg of J 


* P 327. ante; (1944) Burrowes v. Ch. D., 338. 
i Molloy, 2 J. & Lat., 521, R23: —* 
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E "e 
and temper it with equity.” But, as I told you in the opening — 
lecture, they were obliged to innovate with great caution, a vd | 


were not improbably themselves in partial bondage to the notions 
which had been inherited from the common law. e. E 


Mode of taking l shall now discuss the mode of taking the accounts against 
accounts SÉ 
against mort- the mortgagee in possession, only premising that though under ` 
gagee in 


only —— may be entitled to claim an account notwithstanding that the — 


special circumstances a mortgagor who bas given a zuvipeshgt E: 


egpeka to term of the lease has not expired, 1 as a rule 4 mortgagee can be — 
a called upon to account only when the mortgagor seeks to redeem, 4 


except where such redemption has become impossible ; as, for S 
instance. where the prope rty bas been sold under 4 power or J 



















acquired for public purposes.* 3 
How g The gross receipts, whether they arise from the rents or from — 
account is f — 
taken. accidental payments, so to speak, are ascertained at the end of =a 

each year, and after deducting the necessary outlay on account ~ 
of ravenue, expenses of collection and preservation of the estate, 
the balance goes to reduce either in whole or in part the interest, 
and if there is a surplus over, it goes to the reduction of thé 
L 
principal, the account being closed at the end of each year” If, 
** (1879) Nursingh v. Lukputty Singh, * (1872) Radha Benode y.Kripamoye, 
5 Cal.. 333; (1864) Rammohun v. LAML A., 443; 17 W. R., 261; 10 d 
Madhub, 1 W. R., 14; (1875) Rajah B. L. R., 386: Darburee Lal v. Ram 
Saheb v. Broughton, 2 W. R., 275: Narayan, S. D. of 1848, 549; Hur- 
n see also (ISS#) Unnian v. Rama, 8 doorga v. Kaleenath, S.D. of 1852, So; 
Mad., 415; Booth v. Ramdeen, S. D., Kousal Sing v. Abdoolla, S. D. of 1853, 
N.-W. P., 1854, p. 522: distinguish 464; Huromonee Dalhee ~v. Kishen ` 
Bhubhootee Singh v. Bheem Singh, 19th Mangul, S.D. of 1859, 497 ; ; Rajdhooltub 
Jan.; (1847) S. D., N.-W. P., Rouwfun Ghose v. Chamaroo Tagore, S. D. ot 
a. D v. Sheik Mojum, S. D. A., 1850, 1859, 1545 ; (1865; Enait Ali v. — 
Ia | p- 205 ; cf. (1856) Hood v. Easton,? Jur. Roy, 2 W. R., 289; (1866) Raghunath ` 












a (1881) Shamxarapa v. Danapa, 5 bhuj v. Doorga, 5 W. R., 200; (18 D 
Bom., 604; (1881) Hari v. Lakshman, 5 Gooroodass v. Ooma Charun, 22 W. R.. 
Bom., 614 ; (1883) Bhow Balaji v. Hari, 525; (1884) Jaijity. Govind, 6 All 






























— jection was not taken in the court Cal.,1;251.A., 241. Ada puinida 
— -~ below, the mortgagor has been allowed who enters into possession under el. 
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however, the net amount received in any vear is insufficient to How the 
pay the accrued interest, the surplus of interest is not added to taken.” 
‘the principal, for that would result in charging compound interest. 

which, is not allowed ;' but the interest rons on the former 
principal, until the receipts exceed the interest due. But if in 

any year the mortgagee’s disbursements, not including outgoings 
properly so called, exceed his receipts, the amount of the deficit 

is added to the principal? The same result is practically attained 

by deducting from the receipts, the expenses mentioned in clauses 

(c) and (d) of section 76, and adding to the principal money any 
payments which may have been made by the mortgagee under 

section 72 of the Transfer of Property Act, and by charging 

interest on all such payments which is only fair, seeing that the 

surplus rent is annually applied in redacing the principal.’ 

This is called taking the account with rests, and the essential Taking the 
pointinvolved in it is, that when there is a surplus of net receipts mere EE 
above the interest then due, the balance after discharging the 
interest is applied to reduce the principal, and this process is 
earried on from year to year to the time of judgment. 

This 


should be made as soon as the mortgagee has received a sum 


mode of taking the account requires that a rest 


exceeding the amount of interest, and the subsequent annual or 


semi-annual rests, as the case may be, should be computed 





— — ` e 


treating all subsequent payments of 
the putni rent as disbursements from 
his own pocket. (1885) Bharahv. Lalit, 
12 Cal., 155. 

1 (1874) Guoroodass v. Oomacharan, 
22 W. R., 525. See also the cases cited 
in the last note. 

2 The mortgagee may also add to his 





P., 1852, p. 477. 

® Section 72, T. P. Act; cf. (1863) 
Ananda v. Ravji, 2 Bom. H. C., 214; 
(1864) Brojonath v. Bhogobutty, 1 W.R., 
133. But where the account is not 
taken with rests, asin England, interest 
can only be properly charged when the 
payment is made out of the mortgagee’s 





security any money which under the pocket, but in practice interest is G 

terms of the deed is made part and generally allowed on all outlay except — 
parcel of the mortgage-money as, for on money spent in repairs, though this i — 
instance, arrears of rent due from too has been allowed in some cases; Kiss, r 
tenants (1888) Girdhar) Lal v. Bhola Seton on Decrees, 5th Ed. 1640; 0 222222 
Nath,10 AJI., 611. See also (1868) Ram Robbins, p. 1207; but see Fisher,$1773; — — 
Pershad v. Kishna, 3 Agra H.C.,146; cf. (1895) Kishori Mohun v. Ganga 2 


distinguish (1875) Choti Lal v. Katka 
Parshad,7 N.-W. P. H. C., 100, where 
-it is said that the mortgagee had it in 96, 
Moolchand v. Deokoowar, S. D., N.-W. — ae ee ee eg SEA Bee ze — gia E: 


— 4 
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= accounts are continued on the footing of the princi 
reduced. The reason is that where the property is — 


ee 477 ; (1840). . Heighington v. Grant, 5 


































660 LAW OF MORTGAGE. 
from that date. Thus, if the date of the mortgage-deed is in 
July and the mortgagee received sums in February, — 
the interest then due, a rest is taken in February, and annual or 
semi-annual rests are thenceforth computed from that time and not. = 
from July. The Transfer of Property Act, however, does not lay —2 
down any definite rule on the point, but simply says that the ` 
receipts shall be debited against the mortgagee from time to 4 


time.” But the practice hitherto has been to make annual rests a 





at the end of the agricultural year, though, in one case, it was 7 


= 


KI 
KL 


said that a rest should be made when the revenue for each year 
became payable by the mortgagee.* — 
And this leads me to remark that in England, it is not of — p 
course to direct annual rests against the mortgagee in posses- 3 
sion. The usual practice there is to set the total amount of rents 7 
and profits which are chargeable to the mortgagee against the 4 
whole amount due on his security, first in discharge of the = 
interest, then of monies, if any, advanced for the preservation — 
of the mortgaged property, and lastly, in reduction of the princi- SI 
pal. But the excess of rent over interest is not annually applied E 
in reducing the principal on the ground that the mortgagee has a 
right to say that he shall not be paid piecemeal.’ If, however. 
there is no interest in arrear when the mortgagee enters, the annual — | 
surplus is generally applied in reduction of the principal money- 
In other words, the account is taken with rests. But in the case — 
of leasehold property, where there are grounds for apprehending ` 
that the rent and insurances will not be duly paid or the houses — 
will not be kept in proper repair, annual rests will not be GE 
even though no interest may bein arrear when the mortgsg di 
enters into possession. But where any part of the mortg a 
property is sold, the surplus, after payment of costs and interes 
is invariably applied to the reduction of the principal, zi 
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+ (1823) Binnington v. Harirood, T. & s (1884) Jaijit v. Gobind, 6A 
Sul. In (1880) Doolee v. On ta, 6 





Mei & C., 258. 
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from the mortgagor, the fund from which the interest is a an 
is permanently diminished." 

Now the mode of taking the account in this country, 9Psemvations 
which compels the mortgagee to receive his money by dribblets, or ties Coane 
may be thought to be too favourable to the mortgagor. But, on 
the other hand, it should be remembered that great injustice may 
be done tothe mortgagor under the English practice. Thus, for 
instance, if the debt was Rs. 5,000, and the rents should be in 
excess of the interest to the amount of Rs. 500 each year, in 
case no rest was made, the mortgagee might remain in possession 
ten years, drawing interest on the entire mortgage-debt all the 
while, when in fact he had received Rs. 500 of the principal each 
year and during the last year, though only Rs. 500 would remain 
due, he would actually receive interest on ten times that sum. 
This is the reason why in Ireland as well as in America the 
account between mortgagor and mortgagee is, as a rule, taken 
with annual rests and sometimes even with semi-annual rests, 


when the quarterly rents are sufficient to pay the interest. 


It should be here noticed that, though a mortgagee is bound to Rents and pho? 


apply the rents and profits in liquidation of the mortgage-debt, e eg 


the , 
there is no payment and satisfaction of the mortgage until the —* of ey 


rents and profits are actually applied to the payment of the debt, ZC? J e 


s. - 23 7 ~ 1 Sp 1 ebe order Wei = 
In many cases,” says Mr. Justice Andrews, * complicated equities toce — 


must be determined and adjusted before it can be ascertained payment an Ce 
what part, if any, of the rents and profits received is to be applied the mortgage. — 


apon the mortgage-debt. Inthe absence of an agreement between 
the parties there is no legal satisfaction of the mortgage by the 
receipts of rents and profits by a mortgagee in possession to RW 
an amount sufficient to satisfy it, and his character as mort- - — 


gagee in possession is not divested until they are applied by the — a S 


jadgment of the court in satisfaction of the mortgage.”* tn. 
a recent English case, Sir George Jessel similarly says : : “Tt has ` : 

been argued that a mortgagee in possession, if he receives | rents to GE CH 
an amount more than sufficient to pay the interest, mu: bet 3 
to have been SE interest. I cannot accede to * argun 
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rents and pro- 
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A mortgagee in possession first deducts expenses and then what 


remains goes against principal and interest ; 
is taken there is no set off, there is 


rents. ! 


but till an account 
no appropriation of the 


But, nevertheless, where the mortgagee has realized rents and 
profits which would be sufficient to discharge the debt with interest, 


he will be liable to pay interest on his subsequent receipts. 


There 


seems, however, to be some conflict of opinion as to whether such 


interest should run from the date of the over-payment, or only from 


the date of the institution of the mortgagor's 
said in a Bombay case on the authority of Seton’s well known 


[t is 


suit for redemption. 


treatise on Decrees, that the general practice is to order the mort- 


gagee where he has been overpaid to pay the balance due from 


him with interest only from the date of the institution of the suit 


in the recent case of 


But 


Charles v. 


of the liability of the mortgagee was. taken 


Jones a stricter view 


by the court. It 


is true the claim in that case related to the surplus proceeds which 


were retained by the mortgagee after a sale under a power. 
the observations of the learned judge are very general. 


But 
The mort- 


gagee, itis said, takes his mortgage asa security for his debt, and 


has therefore no right to be in possession of the estate after he has 


paid himself what is due to him. 
His duty is then to say, ‘ I have paid 


the benefit of the mortgagor. 


He then holds the property for 


my debt, the surplus does not belong to me, and I wish to hand it 


back to the person to whom it belongs.’ 


à (1881) Cockburn v. Edirards, 18 Ch. 
D., 449, 456. 

2 (1882) Janoji v. Janoji, T Bom., 185; 
cf. (1816) Quarrell v. Beckford, 1 Madd., 
269: where it is put on the ground that 
the demand was made at the time of 
filing of the bill, and ought to have 
been then complied with. But see 
Munraj v. Hunooman, S. D., N.-W. P., 
1853, p. 228; Meer Ali v. Mukdoon, 
S. D., N.-W. P. (1854) 368; Esree 
Sing v. Sheosahay, S. D., N.-W. P., 
1864, 438; cf. Uta-oollah v. Narain, 
5. D. N.-W. P., 1855, 257; (1869) 


Benoo v. Sheo Sahay, 1 N.-W. P., 111; 
(1844) Montgomery v. Calland, 14 Sim., 






The court further 


— — =e — — 


79; see also (1842) Lioyd v. Jomes. 
12 Sim., 491 ; (1826) Wilson v. Metcalfe, 277 
1 Russ., 530 ; (1810) Lord Trinideston v. F 
Hamill, 1 Ba. & Be., 377, 388; (ër 
Ashworth v. Lord, 36 Ch. D., KEN E 
(1859) Smith v. Pilkington, 1 DeGi F. < 
& J., 120, 136 ; (1879) Lone C Ë 
Bank, &c. v. White, 4 App. Cas., mc 
Section 76, cl. (^), T. P. Act, — S 
on the point, but interest ayes * 
awarded as damages. S 
s (1887) 35 Ch. D., 544; see also (I 
Abdul Rahman v. Noor Ma 
Bom., 141 ; In re Sharpe (1892), 1 0 
154, 169; — gee ` ben 
Ch. D., 462. 
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observed that it is the duty of the mortgagee to set apart the surplus 
in such a way as to be fruitful for the benefit of the person enti- 
tled to it, and to whom, to that extent at least, he stands in a 
fiduciary relation. 
Ir the mortgagee refuses or neglects to deliver in the accounts are e 
the court must take the best evidence available and decide upon it.' Dun, anlar So 


iver ac- 
The general presumption will, no doubt, be against the mortgagee, counts. 


but this would not justify the court in accepting without exami- 
nation any evidence which may be offered by the mortgagor.* 
Presnmptions in odium spoliatoris have known limits, although it 
may fairly be doubted if those limits have not been overstepped 
in some of the cases in the books. 

It may be also observed that a mortgagee (and the same pr oar seam — 
remark would apply to a mortgagor seeking to redeem who has fer be * 
obtained a decree for an account) is not entitled to withdraw accounts, 
from the taking of accounts when those accounts appear to be 
going against him. It is the essence of foreclosure and redemp- À 
tion saits that eack party is entitled in such suits to enforce his 
rights against the other. If the balance, therefore, is against any 
party, he must pay it.’ Ke 

Before bringing these remarks to an end, I propose to say a few Appu of 


d 8 : rule of — À 
words on the application of the rule of Damdupat where the Damdupat in | 









mortgagee has to account for the rents and profits. Ke 
There is a long current of authorities in Bombay to the effect Gë 

that where the mortgagee is to be charged with rents and profits, — 
it would not be just to stop his interest, and consequently the rule Kass: 
* Radhachurn e. — S. D., ` principal has been satisfied and onthe ` ` | E EN 
















1505. p. 727. The mortgagee may also mortgagee to show what,if any thing,is _ 
be made liable for costs; (1872) Aullyan due for interest and that in the absence * — 
v. Sheonundan, 18 W. R., 65. s | nly the p pal th — 
* (1363) Mohun Lal v. Goluck, 10 BEER "7 
A EL A. 1.;11 W.R., P. C., 19; (1867) 
Hashum v. Ramvihares,7 W. R., 82: 
(1558) Shah Ghotam v.Emaman,9 W. R., 
275; (1969) Shah Makhun Lal e. Sres- 
kishen, 12 M. LA. 157 ; 11 W. R., P.C., 
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of Hindu lew cannot be applied in such cases.! The de nig, 
Sri Ganesh v. Keshavrar, it is true, created an eddy in the current, ` 
but it has now been overruled, and the exclusion of the law e 





Damdupat is made to rest not upon the state of the account — 
upon the existence of an account current between the mortgagor f: $ 
and the mortgagee. 
Ee anant a. It is hardly necessary to point out that, in the case of an 
äs of an ë qnsufructuary mortgage, where the rents are taken in satisfaction of “ : 
mortgage. interest or of interest and principal or a defined portion of the princi- ï q 
pal, no account will be directed ;* though in England an aceount véi 


SC 

D 

g C 
A + 


was ordered in a case where the rents and profits were greatly in 
excess of a reasonable rate of interest, notwithstanding that the Si 
contract seems to have been entered into after the repeal ot: 
the laws against usury. There can, however, be no doubt that, 
generally speaking, where there is an express agreement between Sg 
the parties, it is not competent to the court to go outside Si i 
the instrument’ So, again; if the rights of the parties have E 
been already defined by a judicial decree, the accoùnt must be di A 
taken, not with reference to the general law but with reference ~ 


* 
— to the terms of the decree: and if it absolves the mortgagee 
: m in possession from all liability to account, he cannot be called a 
fe upon to render any account to the mortgagor of the rents and 
å profits.” — 


In one case, where the mortgagee claimed to have been in pos- ite 
“oF session for a part of the period under a zuripeshgi lease distinct — E 
from his mortgage-title, under which he had obtained a decree in ` 

May 1862, the court, in laying down the principle on which we T 








— — — — — — — 
— — — — e fm æ ⸗ — — — — — — — — — 






a See the cases cited inthereport of skatachellamvy. Tirumalia, > Mad. H.C We 
(1895) Gopal Ramchandra v. Ganga- 289; (1863) Kristojeebun v. Dinone È x | 
ram, 20 Bom., 721. 2 Sevestre, 333. Kr SCH e? 

? (1890), 15 Bom., 625. 5 (1858) Alderson v. While, 3 Jar ir 

3 (1895) Gopal Ramchandra v. Ganga- S., 1316. | - Mars 
= ram, 20 Bom., 721; cf. (1899) Sundara- e (1880) Narayan v. Rung v at, i 
bai v. Jayavant, 24 Bom., 114; ses also Bom., 127; Hunooman Vv. : Buho 

896) Dhondshet v. Ravji, 22 Bom., 86,  Munraj, S. D., N.-W. P., 1855 KK 

where it was also held that the provi- Muichand v. Deokooneer, S. D., N. 
sions of sec. 209 of the Code of Civil P., 1852, p. 477; —— | 
GE ; ae Procedure are not controlled by the — Ge H. se Së 
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accounts should be taken, observed :—‘* We are of opinion that Aue = 
an account should be taken half-yearly of the interest dae from 
the mortgagor under the mortgage-deed, and that, from such half- 
yearly accounts of interest, should be deducted the rent payable 
but unpaid by the mortgagee during such half year under any 
contract for possession, separate and independent of the mortgage ; 
and if, for any period the mortgagee was in possession, not under 
any such separate or independent contract, during snch period, 
he should be charged as a mortgagee in possession. The balance 
of interest half yearly (if any) will not carry interest up to the 
date of the dearee. But an account must be made up as on the 
date of the decree of the 12th May 1862, of the principal and 
interest, after making such deductions as [ have mentioned, due 
to the plaintiff at that time. Upon that a ggregate amount interest 
will again be caleulated at one per cent. per mensem, and against 
the subsequent half-yearly amounts must be set off the amounts 
payable and unpaid by the mortgagee in respect of rent under any 
contract for possession, separate and independent of the mortgage ; 
and for any period uncovered by such separate and independent 


contract, such a sam as should be charged against a iC ae in 
d 


possession. e 

It should be here added that if a mortgagee under a zuripeshgi lët ue 
lease reserving an annual rent, does not pay the rent as it falls ay hag tae 
due, buat keeps it in his own pocket he cannot be heard to say — to 


when the accounts are taken that the right to recover the money on to 
2s rent is barred by limitation.* A mortgagor can also set ef 
sach arrears against improvements made by the mortgagee though i e 
sach improvements have been hypothecated to a third person, — 
there being no distinction between the mortgagee’s right to claim 
compensation for improvements and the amount actually secured | 

by the mortgage-deed.2 As the reservation of a rent called hag- — 

i-ijara or jenmi is very common in usufructuary mortgages, it ae d 
may be also useful to mention that if the mortgagee bas been ` d — Se ~ 


ro 


— of e * of his ame ARAS the mags ice: ot claim — = — 
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benefits which the lease pretended to secure to the coir oe S 
realised by him. When the lease was intended to secure 
discharge of the interest, the mortgagor may possibly ër: 
benefit or a portion of the benefit reserved to him when — 





— 


— 


mortgagee has realised the interest ont of the diminished subject” 



















which forms his security. But before that event occurs, he bas — 3 
no right at alt. — 
E een Ir should also be remembered that the relation created hetween — 
between the the parties in such cases is not, strictly speaking, that of landlord and = d 
— keng, tenant, for the right of possession restson the usufructuary mort 25 
eg gage and not on tenancy. If, therefore, the mortgaged premises ` =a 
are destroyed by accident, the mortgagee cannot be called upon 2 
to pay anything in the shape of rent to the mortgagor ; as the ` * 
agreement to let the premises cannot be regarded as a contract apart | 
from the mortgage. In other words, there is not a letting of the 
land with arent reserved, but only an usufructuary mortgage with 
a certain small portion of the income made payable to the mortgagor 
oe in I will now conclude with a few words on accounting iñ 
— — the case of securities on moveable property. They fortunately 
— seldom give rise to questions of any degree of complexity; ~ 
i though many ofthe rales which relate to accounting by a mortgagee ji 
of landed property are equally applicable to a mortgagee of tdi 
moveable property, whether tangible or intangible. Eo 
Canal form of If, therefore, the security is of a wasting nature, and it is 7 H 
account on 


the footing of suffered to deteriorate, the mortgagee will be precluded from 
following other assets. Thus in William v. Price? a debtor, e 
was entitled to a judgment-debt, assigned it to his creditor by way 
of mortgage. By the wilful default of the creditor who sued o 
execution but omitted to enforce it, the debt ultimately — ost 
and the question arose whether the creditor should not be e 
with the loss. In holding the mortgagee liable, Sir — 
says: “Here the creditor by suing out exeeution, Asset 
were, the possession or control of this judgment in exclusion d 
assignor, and is within the principle which charges Ga 


` ëmm of property held by him as a — 
EMG detent t. Kooks, 20 W. R., 


x 














ee? cd = = 3 
shetti, 2 Mad., 187. $ e ** Ga 
s (1824) 1 — 
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what he actually receives, but with what he might have received 
but for his wilful default or neglect. ? 
There is also authority for saying that the pledgee of a nego- Pledgee cannot 


? compromise 
tiable security, thongh he may sue upon it in his own name, has —— 
than dv 


no right to compromise the claim for less than the amount due amount. 
upon it; and if he does so, he will be bound to account to the 


pledgor for the full value.* 
The mortgagee is also bound to account on the footing of — 
wilful default in the case of a business of which he has assumed eer" bis 
cb, e 


control, For if he enters into possession, he becomes the owner of control of 
the business and stands exactly as regards his powers in the place 
of the mortgagor. He is accordingly accountable to the owner 
of the equity of redemption for everything which he has either 
actually received or which he might or ought to have received 
while he continued in such possession.® 

And so in the case of tangible moveable property, a pledgee Accounting i 
is bound to use ordinary diligence and will be liable for default, 4 — 


which extends as well to acts of omission as of commission.’ able property. 
Thus, for instance, he will be liable for injury caused to chattels 
by the negligent removal of them.* But if the property is injured 
or destroyed without any fault on his part, he is not liable to 
account for its value, nor is he answerable if it is tortiously 
removed without his agency or consent.’ 
The pledgee again is only bound to account for the profits Mee Ae = 
which he has —— received, and cannot be charged with wilfal fer paca 


default, except when he is under an implied obligation to employ el WÉI 
the pledge at a profit, as, for instance, in the case of a ferry boat 

which is intended to be used for the purpose of carrying passen- 

gers.” There is, again, a distinction between benefits incidentally 

arising out of the possession of the pledge and profits actually made 


out of its use. In the former case, if the pledgee is put to expense venents inci- 








d 
in SEN the pledge, as, for instance, when it is a cow ora horse, arising out of 













1 See also (1788) Exp. Mure, 2 Cox., * Story, Bailments, sec. 342. 
63 ; (1859) Glyn v. Hood, 1 DeG. F. & J., s Johnson v. Diprose (1893), 1 Q. Ge 
334, 349; (1867) Makund v. Ragioput, 4512. 
2 Agra, 83, seems to be doubtful law. e Jones on Chattel Woner IS 
2 Story, Bailments, sec. 321. 
3 (1863) Chaplin v. Young, 33 Beav., | 
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e S H. L. C., 388 ; but see (1821) Hartley v. 
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the pledgee may drink the milk of the one and ride the oiber by 
way of recompense :' but he cannot sell the milk or hire o at 
the horse. For the pledgee is only permitted to use the pled 
within certain limits, ? and cannot make a profit out of itë Fer 
neither a pledgee nor a lien-holder can require payment for $ 
use of the place in which a chattel is detained or otherwise fo : 
keeping it,* though he may charge the owner with other expen: 
attending the care of the property.® 

We have seen that a second mortgagee in possession of : 
estate cannot set up a charge against the first mortgagee for 3 
protecting the mortgaged premises. On a similar DEER it ha 
been held in America that a subsequent mortgagee in possessi 
of a crop who has paid for gathering and preparing it i 
market may not charge such payments against a prior mortg: 
unless the latter has consented to the incurring of such expenst € 

The mode in which accounts are taken seldom presents any 
diffieulty except, perhaps, in the ease of a mortgage of a share 
in a partnership. In such cases, the court will merely direct an 
account of what the mortgagor’s interest in the partnership was at 
the time when the mortgacee seeks to realise his security; bui ifa 
dissolution has previously taken place, an account will be direc 
as at the date of dissolution, the mortgagee not being enti i d 
to ask for any account of profits which have been already Į id | 
to the partners or to call them to account for their previ a 
management of the partnership property. But he is ge" 
say that no additional burden shall be thrown on his share e 
in accordance with some contract in force at the time when d 
mortgaged to hum 7 In other words, a mortgage of CN 





a 


3 DP S91, ante. in-trade and goodwill of a bt SS | 
? (1571) Mores v. Conham, Owen, 123. puts a durwan and a clerk po e > | 
It should be noticed that a mere lien mises to look after the chattels as 
holder is not entitled to make any use to him by way of — 
of the property on which he has got take possession as mot * G f 
a lien. leasehold premises so as | be 
* (1874) Langton v. Waite, 16 W. R. to the lessor: (1899) J 
(Eng.), 508. Nundo, 26 Cal., 338. ` 
* (1860) Somes v. British, &c., Co., 8 s Jones on Chattel M 
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property is like a floating security given by a company. It does 
not pass any particular asset or prevent the business from being 
carried on. When, therefore, the mortgagee proceeds to — SS 
his security, he must take it as he finds it. Be 

In conclusion, it may be usefal to mention that the owner of Co-owner of : 


patent who Le 


a share in a patent who is also mortgagee of the remaining share is mortgagee of 
_ remaining 
not liable to account to his mortgagor for profits made by him in share noth- 
a ei. 28 : e und to bring 
working the patent, as his right to work it as a part owner can- his profits into 


i 3 account, 
not be affected in any way by his acceptance of a mortgage 
of his co-owners share.! It was contended in a recent case that 





a mortgagee in possession is in a quasi fiduciary position, and the 
mere fact that he happens to be a part owner of the patent does — 
not relieve him from the obligation to render an account to the — 
mortgagor. But this contention was overruled. “It is really a gor Rogersa — 


Dotnt, so fine,” observed the Lord Chancellor in dismissing the 


appeal, “that it does not seem to me substantial, and I am unable 
to grasp it or to see why, if the defendant as owner of a moiety SE 

i a = = — Lack ate 
could not have been made to account to his co-owner for his — 
E ge 


share of profits, he can be made to account becanse he is mort- 
gagee of the other moiety as well as owner of that moiety which 
he absolutely possesses. There seems to me to be no ground at 
all for the contention that this gives the owner of the other moiety 
a better right than he would have had if instead of his being 








mortgagor he had been absolute owner.” ? - EN 
v- Davey, 30 Ch. D., 574; Watts v. (1368) Kelly v. Hutton, L. R., 3 Ch, = 
Driscoll, W. N.(1900), 77, decided ander 705. SS, e 
the Partnership Act, 1880; cf. (1840) ` Steers v. Rogers (1892), 2 Ch., 13; © 
Beniley e Batts, 4 Y. & C., 182, for (1993) A. C., 232. e 


form of decreë, see Seton on Decrees, 3 Steers v. Rogers (1993), A.C. 22, -~ SE 
Sth Ed., Vol. II, p. 1697; distingnish 237. — O 











LECTURE XII. 
ACTIONS RELATING TO SECURITIES. 


Iw this, the closing lecture of the present course, I will dæ 
with the procedure in an action for foreclosure or sale by the 
mortgagee or redemption by the mortgagor. 

— pg The first question that presents itself is, "mn what court should 
sanders sper such suits be instituted? Now, a mortgage being a transfer of al | 
interest in land, any action relating to it can only be tried in the 
forum ve stæ. This is one of the cardinal principles of interna 
tional law, and has been adopted by the legislature in the Code of | 
Civil Procedure.’ The English Courts of Equity, however. have 
been in the habit of indirectly dealing with rights in foreign land 
by affecting to act jn personam, and the question whether the term 
“suits for land,” which occurs in the Letters Patent creating the 1 
High Courts in India should be construed in its ordinary sense or 
in the narrow sense of suits for delivery of possession of land, 
View pat — has given rise to some divergence of opinion. The Bombay High 
Court. Court is of opinion that, as the Letters Patent were presumably 
framed by English lawyers, the jurisdiction of the Indian Courts 
is as wide as the jurisdiction of Equity Courts in England; a 
that where the defendant can be personally compelled to com 
ply with the terms of the decree, the mere fact that the ke 
matter of the litigation is land not locally within the jari 


of the court does not prevent it from giving relief toa suitor.” 4 
I may, however, remind you that the assumption of jari Ae 
tion over foreign lands by the English Court of Chancery a 


not rest upon any generally acknowledged principle of it 
tional law; and the tendency of recent decisions is to ¢ urt 


d extensive — we arrogated by —* noti ndet = ` 


o A. 
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t Section 16. 
2 (1890) Yashvantrae v. Dadabhai, 14 
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‘all lands situated abroad, but only over lands in countries which Special cir- 
cumstances to 


were subject to the British Crown. The better opinion now seems be shown 
before English 


to be that some special state of circumstances should be shewn Conrt will deat 
before an English court can be called upon to determine any bien" Ae S 
rights with regard to immoveable property in foreign countries." — in 

The law on the subject was recently reviewed in the case of — — 


Companhia de Mocambique v. British South Africa Co. where ` ie 
Penn v. Lord Baltimore, whith is generally cited in favour of extra- 
territorial jurisdiction is thus spoken of by the late Master of the 
Rolls. “ Questions arising on ordinary or mercantile contracts 
have always by comity been treated as transitory. Whether a 
dispute arising on a contract with regard to property or other right 
gn land onght ever to have been entertained, if the land was abroad, 
"has been doubted and questioned. But Lord Hardwicke did enter- ~ . 
tain such a dispute in Penn v. Lord Baltimore? disclaiming, 
however, the full jarisdiction to direct that the plaintiff should 
quietly hold. He founded the jurisdiction which he did exercise 
upon the ground of a contract or an equity between the parties. I 
confess that this decision, which has been acted upon by other great 
judges in equity, seems to me to be open to the strong objection + aes 
that the court is doing indirectly what it dare not do directly. It a: 
<eems to me that the decision breaks the comity of national consent, 
because such a contract deals with rights resalting from the owner- 
ship of land. The one contracting party contracts to yield rights 
and the other party contracts to accept rights, resulting from the 
ownership of land. And, by the consent of all nations, as I under- m, * 
stand the matter, a dispute as to such rights is among nations eae 
to be treated as a local action to be tried only in the forum reż site.” de 
Lord Justice Fry, however, in dissenting from Lord Esher, Judgment of ` — 
speaks with a rather too thrasonical complacency of the King’s — : 
Courts ‘bursting the barriers within which they were originally 
confined till they assumed or pretended to assume a universal ` 
jurisdietion and superintendency ` pra St WEE — 
ec 
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of damages founded upon such determination, SE 
x —— equally proceed in personam against a person ` 
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jus ib: remediam, under colour of which they claimed to exerc 
jurisdiction in almost every case in which the defendant happer 


to be domiciled in England.! Their example was emulated 
the Chancellors who seem to have rather improved on it. “| our 
of Equity,” adds Lord Justice Lopes in a similar mood of e ult : 
tion, “ unfettered by local venue, entertained suits we 
abroad. They decreed specific performance of articles concern 
boundaries abroad : they foreclosed mortgages of land abro 0% 
they enforced trusts and relieved against fraud abroad. an onh | 
stayed their hand when they were unable to enforce the suitabl 
remedy. But as long as the relief sought was personal, Je y 
seem to have interfered without any hesitation.” x E 
But the question of the right to exercise jurisdiction over 
foreign lands cannot be determined merely by the practice — 
English courts, if such practice is inconsistent with prine 
which have been generally accepted by civilized nations ; and it 
impossible to read the speeches of the noble and learned judges wh 
took part in the debate in the House of Lords in Companhia d 
Mocambique v. British South Africa Company! without pe ivin ing 
that Courts of Equity in England had considerably t — 
on those principles. “It was admitted in the present case, F 
behalf of the respondents,” says Lord Herschell, * that the eo 
could not make a declaration of title, or grant an i injunction to 
restrain trespasses, the respondents having in relation to these mat- 
ters abandoned their appeal in the court below. But it is aid | hi 
the court may enquire into the title, and, if the plaintiffs ar Kg 
the defendants are found to have the better title, may aw ra 
damages for the trespass committed. My Lords, I find i dif 
to see why this distinction should be drawn. Itis said be scat use 
courts have no power to enforce their judgment by any de 
with the land itself, where it is outside their territorial j juri € 


But if they can determine the title to it and compel the pa 


oy 
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found by the court to be the owner of the property.”! ‘ Whilst 
Courts of Equity,” adds his Lordship, * have never claimed to act 
directly upon land situate abroad, they have purported to act 
upon the conscience of persons living here.” Thus in Lord 
Cranstown v. Johnston? Sir R. P. Arden, Master of the Rolls, 
said, “ Archer v. Preston, Lord Arglasse v. Muschamp, and 
Lord Kildare v. Eustace clearly shew that, with regard to any 
contract made, or equity between persons in this country, re- 
specting lands in a foreign country, particularly in the British 
dominions, this Court will hold the same jurisdiction as if they 
were situate in England.” 

But Lord Herschell takes care to point ont that questions 
relating to jurisdiction over land situated abroad should be deter- 
mined by principles which have found general acceptance amongst 
civilised nations. And even Story, most conservative of lawyers, 
who seems to have thonght that in law whatever is, is right, 
has to admit, with all his reserve that “the doctrine of the 
English Courts of Chancery on this head of jurisdiction seems to 
have been carried to an extent which may, in some cases, not find 
a perfect warrant in the general principles of international public 
law, and has therefore a very uncertain basis as to its recognition 
in foreign countries, so far as it may be supposed to be founded 
upon the comity of nations.” $ 


And this uncertain basis, in the words of Story, on which: View of fis 
courts of equity rested their jurisdiction, is the main groundwork Court. 


of the jadgment of the Bombay High Court, which is founded 
on a double assumption, first that the Letters Patent were 





framed by English equity lawyers, and next that they intended 





to vest the High Courts in India with the old jurisdicticn of 
the Court of Chancery over controversies relating to land abroad ; Sa 


a jurisdiction which grew up, as we know, at a time when 





suits for foreclosure were treated merely as suits to cut off 


q TEEN 
= S (1%) 3 Ves, 470, 182. 
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the mortgagor's equitable right to redeem. But this view hi 
ceased to be tenable long before the Indian High Courts | we r 
created. And it is, therefore, pure pedantry to appeal to English 
precedents at the present day in order to justify a departure bei 
the principle on which jurisdiction over all litigation relating 
to immoveable property is founded, a principle which Wee" 
the Code of Civil Procedure, and the soundness of which is 
indisputable and will not now, I think, be disputed by any Engs lis 
lawyer.' 

This, it should be added, is not the only criticism | 
which the Bombay judgment is open. Under the Tran 
Property Act the mortgagor or the mortgagee, as the case? 
be, can ask the court to put him into possession of the mortgi 
property. But this is a function which the Court of ie 
never pretended to exercise when the land was situated abroa ds 
and the High Courts in India cannot, therefore, give effecti ah 
relief without laying claim to a jurisdiction even more extens ive 
than has ever been assumed by courts of equity in England. ` KE: 

It is, however, satisfactory to find that the Bombay heresy 
not infected either the Caleutta or the Madras High” Court is 
which suits both for foreclosure and redemption are treated as 
ordinary suits for land. 


dë, 
But when the mortgaged premises have been converted inte io 
money, as, for instance, when money is paid in as compensation 
for the purchase of land under the compulsory powers — 
the Land Acquisition Act, or when there is a statutory § 
the land free of all incumbrances, the proceeds can only a 
regarded as money: for although impressed with the el arg et 
which the land was subject, it cannot be said that the mone, 
is actually immoveable property. It is true, it may pr 
be regarded in that light for the purpose of ascertair ing ` wh 






s (1892) Vithalrao v. Vaghoji, 17 27; (1874) Mahomed — 
Bom., 570; (1842) Ashootosh v. Gre- ` Auer, 23 W. R., 123 ; (1880) P 
gory, 7 Sel. Rep., 80; (1866) Jaun v. v. Thakoor Pertam, 5 Cal., $ 
Mahomed Hadse, 1 Ind. Jur., N.S., 40;  Buldeo v. Mul Koer, dee? 
(1866) Lallmoney v. Jadu, 1 Ind. Jur., 19; (1881) Raghunath * fake 
N. S., 319; (1872) Jn the matter of S. 3 All., 568; (1886) Gac p Ja: 
J. Leslie v. The Land, &c., India, Ld., 8 AN.,W7 ~ D BS 
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thas the best right to it; still it is, in fact, money and not 
immoveable property, and must be treated as such for the purpose 
of determining the jurisdiction of the court to entertain wri 


‘suit relating to it under the Code of Civil Procedure.' 





+ 


Besides questions of territorial jurisdiction, questions of Questions of 


the foram is determined by the value of the subject-matter in nation of 


dispute. Now, 
subject-matter 
of the debt, 


security. 


in an action upon a mortgage, the value of the 


depends on two considerations, —the amount 
and the value of the property comprised in the 
It the latter exceeds the amount of the mortgage-debt, 
the value of the subject-matter in dispute must obviously be de- 
termined by the amount of the debt, for the subject of the suit is 
not the property itself, but only the right to make it available for 
the realization of the debt. On thejother hand, if the value of 
the property is less than the amount of the charge, the subject- 
matter being merely the right to make the property available for 
the satisfaction of the debt so far as it will suffice, its value 
cannot exceed that of the security. Of course, this rule only 


applies where the proceedings are merely ¿n rem, and the mortgagor 


pecuniar 


pecuniary jurisdiction also arise out of enactments by which jurisdiction im 


the determi- 


forum. 


is not sought to be made personally liable.* 


— — — — — —— — — — — — 


2 (1882) Venkata v. Kishnaswamy, D 
Mad.. 344; see (1852) In re Slerart’s 
Trusts, 22 L. J., N. S., 369 : distinguish 
(1899) Kamala v. Abul Barkat, 27 Cal., 
180. When the property is situated in 

different districts, the suit may be 
instituted in any of them, sec. 19, 
Civil Procedure Code. But it has been 
held that the definition of * district’ 
in sec. 2 of the Code of Civil Pro- 
-cedure does not apply to the Terai; 
(1895) Ram Ratan e, Lalta Prosad, 17 
All., 485. 

2 (1881) Arishnama v. Srinicasha, 4 
Mad., 339; (1880) Janki Das v. Badri- 
nath, 2 All, GOS; (1883) Kubair v. 





Atma Ram, 5 All., 332 ; cf. (1880) Daya 
ca Ws — Bom., 515. There is no 
a ion in this respect between ` 
— action for sale and ons for fore- 





action to recover the money secured by 
the mortgage, although it may some- 
times lead to a change in the ownership | 3 


of the mortgaged property. See pp. ~ 
* For other instances of the difti- — 


culties inseparable from a system of 
regulating jurisdiction by value, see 
(1882) Mana Zamorin v. Soorya, 5 ` 
Mad., 284; (1852) Marakar v. Mono- 
ħorali, 6 Mad., 140; (1878) Kalian v. 
Nawal, 1 All., 620; (1886) Amanat v. jen : 
Bhojan, 8 All., 438; (1887) Rup Chand | — 
v. Batcant, 11 Bom., 591 ; (1888) Amrita oh T 
v. Naru, 13 Bom., 489 ; (1835) — — 
v. Kombi, 9 ae 208 ; a 
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sufficient that all parties interested in the subject of the suit 





S soba hat con * Jones, sec. 1991. 
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I will now deal with the question of the proper parties to am 
action for redemption or for foreclosure, including an action 
for a sale of the mortgaged property. The general rule, on the 
subject is that no such action can be properly constituted unless 
every person, who has an interest either in the security or in the 
property comprised 1 in it, is joined asa party, so that the court may 
be able to do complete justice. ‘A court of equity,” says Lord. 
Talbot. “in all cases delights to do complete justice and not by 
halves.”! And this rule has been embodied in section 85 of the 
Transfer of Property Act which says :—** Subject to the provisions 
of the Code of Civil Procedure, section 437, all persons having an 
interest in the property comprised in a mortgage must be joined 
as parties to any suit under this chapter relating to such mortgage, 
provided that the plaintiff has notice of such interest.” 

For the sake of convenience I will first take up actions for 
foreclosure or sale ; although most of the rules on the question of 
parties are equally applicable to actions for redemption. 

Beginning with the proper plaintiffs in such actions, 1 will 
observe that the cardinal rule on the subject is that all persons who 
have an interest inthe mortgage-debt should join in an action to 


enforce the security, as there can be no foreclosure, unless all the 


parties entitled to the mortgage-money are before the court.” 
Where, therefore, several persons are entitled to the mortgage-debt, 
all of them should be joined as plaintiffs in the action.” Thus, one of ` 
several persons though entitled to a distinct share of the mortgage- — 
money, cannot sue alone, if it has been laid out by trustees ina single 
sum.* And it has been held in America that when there are 
several simultaneous mortgages of the same property securing 
different debts in favour of several persons, none of whom 
is entitled to preference, all the mortgages must be foreclosed = 
together. But if any of the mortgagees refuse to joina 
plaintifis, they may be made defendants. For “in equity it is s 
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1 (1734) Knight v. Knight, 3 P. W ms., a (1839) Vickers v. * 4 Bea 
331. 529. an a Se 
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should be before the court either in the shape of plaintiffs or 
defendants.” 


' several joi gagees may alone bring Action by one 
But though one of several joint mortgagees may Borger ler 


an action on the security, if the others refuse to join by adding mort 
. e making the 


them as defendants, some rather embarrassing questions present — defen- 
` e an e 


themselves.? Would it be possible to have as many actions as 
there are mortgagees, each suing alone and naming the others 
as defendants on the record on the ground that they had refused 
to join ? Again, would the plaintiff in such an action be dominus 
“itis possessing the right to dictate to the other mortgagees what 
relief should be had or must there be a struggle between the 
mortgagees on the point? These questions were mooted by 
Mr. Justice Fry in Luke v. South Kensington Hotel Co., and 
although they were partly answered by the Court of Appeal, 
the question, whether one of several mortgagees can insist upon 
a foreclosure without the consent or against the will of the others. 
still awaits an authoritative solution.’ 

I should notice that the mere omission to state in the plaint Suit not dis- 
that the person who is made a defendant refused to join as eer 


— ef . = omission to 
plaintiff or even failure to prove such refusal will not lead to the State that 
dismissal of the suit,* though a contrary practice prevailed for er Ch 


some time in Calcutta, very much to the satisfaction of dishonest pen le 


The costs t° prove such 


debtors who found in it a new way to pay old debts.5 
` D refusal. 


of the action must not, however, be unnecessarily increased by 
joining as defendants persons who should properly be plaintiffs. 
“ You have no right,” says Jessel, M. R., * capriciously to make 











2 Per Sir W. Grant in (1816) Wilkins who has conveyed the legal estate to 





v. Fry, 1 Mer., 244, 262; cf. Jones, sec. 
1369. See also the cases in the next note. 


® See (1879) Luke v. South Kensington as against the other, no such order can k 
Hotel Co., 11 Ch. D., 121; cf. (1888) be made where it has to provide for 
Webb v. Jonas, 39 Ch. D., 660, 668; the conveyance of property which is $ 
distinguish In re Continental, d&c., Com- only subject to a charge. — 
pany (1897), 1 Ch., 511. * (1899) Pyari v. Kedarnath, 26 Cal., * 

"In (mm Webb v. Jonas, supra, 409; of. Jones, sec. 1369. Ber 
60, Kekewich, J., was of opinion $ (1891) Jibanti v. Gokool, 19 Cal., Ger 
that although an order of foreclosure, | 760; (1897) Shoshee v. Giris, 1 C. W. Ta aa 
‘which merely discharges the equity of N., 659; distinguish (1889) Dwarka v. -— COENE 
redemption remaining in a mortgagor Tara Prosunna, 17 Cal., 1060. — EC 


the mortgagee, may be made on the 
application of one of two mortgagees 











Foreclosure 


action by one 


af several 
mortrargecs, 


The law on 
the point 
summed up. 
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should join, 


‘a 


debt assigned his mortgage merely as security for a debt of his own ` 
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9 * See pp. 337, 338, ante; cf. Jones, rities cited GE 
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persons defendants when they ought to be plaintiffs and thus 
increase the costs of the other defendants.” ! 

A fortiori, one of several mortgagees may foreclose the mort- 
gage, when the others have precluded themselves by their conduct 





from joining in the action or when it is absolutely impossible for 
all the mortgagees to join as plaintiffs, as in the case mentioned 
by Lord Justice James, in which there were three mortgagee> 
holding a joint mortgage, and two of them afterwards became 
mortgagees on their separate account of the second and third 
mortgages of the equity of redemption. The difficulty was avoid- 
ed by one mortgagee filing his bill, making the others interested ` — 
in the equity of redemption, defendants.* 

A similar practice, as I told you before, is followed in this ` — 
country where the equity of redemption has become vested, either _ 
in whole or in part, in one or more of several mortgagees. $ SS 


To recapitulate. A person who is interested in a part only 
of the sum secured by a mortgage cannot sue for the foreclosure 
of a corresponding part of the mortgaged estate or of any other 
part. The mortgage can only be foreclosed as a whole, and if 
the other mortgagees refuse to join in the suit, they should be 
made defendants, when the usual account will be taken and a 
decree for foreclosure made, which will enure to the benefit of all 
the mortgagees. But when one of two or more joint mortgagees ` 
becomes interested in the equity of redemption, his fellow- ` 
mortgagees may alone enforce the security to the extent of their == 
interest in the mortgage-money. ks 


















If the mortgagee has absolutely transferred the security, > 4 
assignee alone ought to be the plaintiff. But if the mortgagee bas 





his presence is necessary to an action by the assignee to gc 
close the original mortgage.* And so, where the interest i 
mortgage-debt has become separated from the estate in- i he 
mortgaged property, it is necessary to join as well the pe 


KE 


Deeg. " 





A * — 
2 (1879) Luke v. South, &c., Company, sec. 1381. Bi * ` ` d 
11 Ch. D.I, * (1731) Hobart v. Abbott. $ —* 
- 3 Ibid, 128. Zi 643 ; Seton, p. 1154. ‘See al 
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entitled to receive the mortgage-debt whether beneficially or on 
trust, as the person who holds the mortgaged property.' 

Whether a nominal trustee, as a benamidar for instance, can — 
bring a suit in his own name alone is a debatable point,. thoug 
the better opinion seems to be that such an action can be maintain- 
ed.* Apart, however, from authority, it does certainly seem 
rather unreasonable that an action for foreclosure brought in the 
name of a person other than the real owner of the security should 
be defeated, simply because it turns out that the plaintiff is pro- 
secuting the action for the benefit of another person. I admit 
that the defendant should not be placed at a disadvantage by such 
a mode of proceeding ; but surely the debtor is amply protected 
if he is allowed to set up any defence as a ‘set-off, for instance, 
which he might have urged against the real mortgagee.* For 
similar, if not stronger, reasons the defendant ought not to be 
allowed in the case of an action by an assignee of the security 
to question the validity of the assignment on the ground that it 
was a merely colourable or fraudulent transaction, as this is a 
matter which does not concern him at all.* 

In bringing these remarks on the proper plaintiffs in an Who can fore- 
action of foreclosure to a close, I should state that as a rule only — 
the mortgagee and his assigns are entitled to foreclose. But, if 
there is collusion between the mortgagor and mortgagee, it seems 
that even an unsecured ereditor of the mortgagee can bring an 
action for foreclosure. (na similar principle, if the executor or 
administrator of the mortgagee colludes with the mortgagor, a suit 
for foreclosure may be instituted by the legatee or the next of kin.® 





— — — — æ — 


1 (1842) Smith v. Chichester, 2 Dru. Bom., 820; cf. (1899) Yadram v. Umrao, 
& War., 393; distinguish (1858) Morley 21 All., 380. 
v. Morley, 25 Beav., 253. * Jones, sec. 1511 A.; (1890) Radha 
2 (1899) Yadram v. Umrao Singh, 21 vV. Joy, 17 Cal., 896; (1873) Koch v. 
All.. 350; (1897) Sachidananda v. Kachoha, 10 Bom. H. C., 491; distin- 


Bolaram, 24 Cal, 644; (1896) Bhola v. guish (1888S) Manishankar v. Bai Muli, 
Ramiall, 24 Cal., 34; (1897) Dagdu v. 12 Bom., 686. 
Batrant, 22 Bom., 820; cf. (1898) Ram- s (1829) While v. Parnther, 1 Knapp, 


anuja xy, Srinicas, 9 M. L. J., 103. Ac- 179. 

cording to the American practice, a * See (1877) Yeatman v. Yeatman, 7 

nominal trustee cannot foreclose in his Ch. D., 210, where the whole question 

own name alone, Jones, sec. 1383. was fully discussed ; cf. (1884) The Ori- 
* See (1897) Dagdu v. Balvant, 22- ental, e, Bank v. Gobinloll, 10 Cal., 713. 
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dants in fore- 
closure action. 
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equity of 
redemption 
necessary to 
defendant in 
such action. 
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I will now pass on to the question of the proper defendants ina 
I said at the outset that the constitution of the — 
suit mast be such that complete justice may be done not only to the 


foreclosure action. 


plaintiff, but also to the persons whom he seeks to conclude by the — 


decree. 
slight addition. 


sure may be necessary to work out the rights of the parties interested 


in the controversy. 
It is a corollary 


foreclose without foreclosing the ultimate equity of redemption." 
The mortgagor is, therefore, a necessary party in all such cases. 
But he need not be joined in an action for foreclosure between 
the mortgagee and his derivative or sub-mortgagee.* Nor is it 
necessary to make him a party if he has become insolvent,’ or 
has absolutely parted with his equity of redemption.* 

It is hardly necessary to repeat that unless the ownership 
of the equity of redemption is fully represented, no decree for 
foreclosure or sale can effectually cut off the equity of redemp- 
The mortgagee should therefore join as defendants all 
persons who have acquired an interest in the equity of redemption 
which may, as you know, be distributed in a variety, of ways 
Thus, the mortgagor may make subse- 
quent mortgages or leases of the property, or he may sell or 
He may, also, if he likes, deal with the mortgaged — 


premises either as a whole or in parcels. 


tion. 


amongst several persons. 


settle it. 





1 (1887) Hughes v. Delhi and London 
Bank, 15 Cal., 35. 

3 For the position of a sub-mortgagee 
see Seton, p. 1154; cf. Jones, secs. 1374, 
1375 ; cf. (1869) In re Burrell, 7 Eq., 399; 
(1896) Muthu v. Venkata, 20 Mad., 35; 6 
M. L. J., 235; (1891) Narayan v. Ganoji, 
15 Bom., 692 ; (1900) Chelaram v. Wati- 
dad, 1 P. L. R.,219; (1731) Hobart v. 
Abbott,2 P. Wms., 643; (1821) Norrish v. 
Marshall, 5 Madd., 475; see also (1847) 
Coles v. Forrest, 10 Beay., 552; distin- 
guish Sheoumber v. Jogin, S. D., N.-W. 


P (1860), 293; but see (1895) Ganga 
w. Chuni, 18 All., 113 ; distinguish (1895) 
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The rule, however, requires for its complete expression @ ES 
The suit must not only include the persons whom ` 
the plaintiff seeks to foreclose, but also other persons whose foreelo 


from this rule that a mortgagee may not 


| 253. 
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But however numerous 


Poigoza v. Baji, 2) Bom., 549. 

S (1821) Lloyd v. Lander, 5 Maid, | 
282; (1845) Pannell v. Harley, 2 Coll, 
Ə4l; cf. (1872) Motion v. Moojem, 1 
Eq., 202. "eg SE 

* (1832) Brown v. Stead, 5 88 
Trustees to whom the equity of Li a Lë 
tion has been conveyed by the m 
gor upon trust to pay creditors ar 
necessary parties to an — pr fore- . 
closure, if the deed is merel ime an 
(1843) Slade v. Rigg, 3 Hare E An 
Johns v. James, 8 Ch. D., on sc e, 
guish Meis, — — 
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the assignees may be, they must all be joined. Thus, if the estate 
has been sold in lots, the mortgagee must proceed against all 
the purchasers, however large their number.! 

It has been said, I know, that if the mortgagor has designedly 
made several conveyances in order to entangle the title so as 
to make foreclosure difficult, the plaintiff need not trace out all 
the persons interested in such trusts in order to make them 
parties.” But I am not aware of any case on the point 
in our reports, and it may not be quite safe to act upon this dictum, 
in face of the imperative provisions of the 85th section of the 
Transfer of Property Act. 

One thing, however, is quite clear. A paramount title cannot Prior mort- 


e e e e e wee not a 
he drawn into controversy in an action for foreclosure. A prior —— è 


mortgagee is not therefore a necessary party to such an action, 3 In Such 
the proper object of which is only to cut off all rights subsequent 

to the mortgage. Hence, no decree made in such an action can 

possibly affect the rights of persons who claim under a prior title.* Prior mort- 
If, however, the plaintiff chooses to make a prior mortgagee a party — ba. 


to the suit, he should be redeemed ; for when a subsequent — 
mortgagee makes a prior mortgagee as well as the owner of the 

equity of redemption parties to the suit, his proceeding, so far as 

the former is concerned, becomes an action to redeem. 





TE I — — E ——— 
182) Venkata v. Kannam, 5 Mad., 
184: cf. (1860) Peto v. Hammond, 29 
Beav.,. 91. See also (1750) Jreson v. 
Denn, 2 Cox, 42). 
2 Story’s Equity Pleadings, sec. 194; 
cf. (1741) Yates v. Hambly, 2 Atk., 237. 
* It may, however, be a question 


de non alienando, it renders void, as 
regards the mortgage-creditor, any 
alienation made in violation of it, and 
the mortgagee may carry on his exe- 
cutory proceedings of seizure and sale 
without making the vendee a party. or 
taking any notice of a change of owners. 





whether, apart from express statutory 
enactment, a purchaser who buys with 
notice of a covenant hy 2 mortgagor 
not to alienate the mortgaged property 
would not be bound by a decree made 
in his absence. See in addition to the 
authorities cited at p. 294, ante (1882) 
Venkata e. Kannam, 5 Mad., 184; 
(1899) Baquar v. Mango, 22 All., 90. 


In those States in America in which 
the Roman law is the framework of 


the system which prevails, if there is an 


agreement in a mortgage by the clause 


i Lé 
~” 
“Ss á » 





Haley v. Dubois, 10 Rob., 54; Kent, 
Vol. IV, p. 219. 

* Fisher, sec. 1693; cf. (1829) Rose v. 
Page, 2 Sim., 471; (1842) Richards v. 
Cooper, 5 Beav., 304. It is otherwise 
if the amount to be paid on redemption 
cannot be ascertained in the absence 
of the prior mortgagee; (1852) Lord 
Kensington v. Bouverie, 16 Beav., 194; 
Story’s Equity Pleadings, sees. 186,193. 

® (1844) Dalton v. Hayter, 7 Beav., 
313 ; (1850) Inman v. Wearing, 3 DeG. 








SS, 729; but an objection by a 
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Prior mortgs. Where however a sale is desired, prior mortgagees are some- 
gees made par l 


ties where sale times made parties in order that the property may be sold with 














Kies, 
their consent and a complet etitle given to the purchaser. The 
prior mortgagee is required in such cases to consent to the sale or 
to refuse it at once: for the court will not direct a sale in the 
common alternative form, rz. that the property shall be sold free 
from the security if the mortgagee concurs in the sale, and subject 
to it. if he does not concur. ' | 
Sale aot SS If the prior mortgagee gives his consent, the proceeds are 
— —1 fic ge e e m " . 
eabject to applied to the payment of the incumbrances in order of priority. 
mortgage or d ja e g 
«ith mort-. If, however, the prior mortgagee does not give his consent the 
— con | e WEN WE 
sent. mortgaged property can only be sold subject to his incambrance ; 
‘ for he is not bound to come in under a decree obtained by a 


junior mortgagee, but may choose his own time and manner of 
enforcing his security, a mght of which he cannot be deprived 
by a puisne incumbrancer making hima party to his own action.® 
And this leads me to remark that an incumbrancer may suspend 
the proceedings in his own suit and so defeat the rights of 
persons coming in under the decree. The case is thus altogether 
different from that of an ordinary creditor’s suit in which the decree 
a judgment for all the creditors and may be prosecuted by 
any of them 
This is the practice generally followed in Ireland as well as in 
America, where the usual decree is one for sale and not for fore- 
closure. It is also followed in England where a sale is desired.® 
In some cases, however, a prior mortgagee may be named — 
as a defendant, though the plaintiff does not seek to redeem him ` 
LT en: A ee ———— 





L 
—8 





* to redeem him will not be listened  Aainbrigg, 2 D. F. & J., 92; see also 
` to, if taken for the first time atthe (1786) Delabere v. Norwood, 3 Swanst., ` 
EK hearing; (12) Balfe v. Lord, 2Dr.& 144 n.: cf. (1830) Parker v. Fuller, ` 
E War., 480 ; see also (ISHS) Foster v. Ker, Russ. & M., 656. es i 
* 12 Ir. Eq. R., 51. * Distinguish (1897) Kissory v. Kali, 


prior mortgagee that there is no offer 


— — — 
G. M. & G., 20; cf. (1819) Fisher 
v. Barry, Beat., 143. 

S See sc. EI of the Transfer of 





Property Act. 
+ Cf. (1855) Langton v. Langton, 7 


= — DeG. M. & G., 30 ; cf. Jones, sec. 1439. 





: — — 6 De- 
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G. M. & G, 210; (1860) Arnold wad 















24 Cal., 190, which seems to pu — 
defendant in a better — 
the plaintiff. But this case 
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_ properly be litigated in an action of foreclosure. A decree in such — $ 


; seeking to foreclose the mortgagor tg add a prior incu mbra ni 
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or even to get his assent to the sale of the mortgaged property E 

free of his incumbrance. But, whenever a prior incumbrancer Object of make = 

is made a party to a foreclosure suit, the purpose for whieh this is Logg = = $ 

done should be stated, as, for instance, that the amount of his me EEN E 

mortgage may be ascertained and determined by the judgment 
of the court, so that the sale may be made subject to the known 
amount of the incambrance. But if no such purpose is indicated 

in the pleadings or provided for in the judgment, the prior Le 
























incumbrancer will not be affected by the judgment in any wax 
But a person entitled to a prior charge may, if he chooses. ; 
appear in the action and ask to have such prior mortgage paid Sa 
out of the proceeds of sale before applying any portion to the 
satisfaction of the plaintiffs mortgage ; and he may also be allowed 
when made a party to set up his mortgage and claim affirmative 
relief by way of forclosure and sale.* This would undoubtedly 
prevent a multiplicity of suits. But the apprehension that such 
a proceeding may lead to an evasion of the Court Fees Act, has 
hitherto paralysed the action of our courts. 
[t should be here noticed that when a person is made a party In —— as 
to a foreclosure suit as the holder of a subsequent mortgage, and moran — 
such person is also the owner of a mortgage prior to that of the deal “with. a ES 
plaintiff, he will not be concluded with regard to the prior incum- ) 
brance by a judgment of foreclosure, though the terms of it may be 
broad enough to cover both, it being a fandamental rale that only the — 
rights and interests under the mortgage and subsequent to it can | a 


a suit can therefore be final only with regard to matters within the 
proper scope of the action, which is to bar all interests in the 
equity of redemption.* 

> It is, however, generally thought that the Transfer of Pro- 
perty Act makes it imperative on a puisne mortgagee who is 





eg to hisaction. We are, however, not definitely told, e | 
incidentally by the Allahabad Court, what useful purpose ca we? 
sib EE —— ES — into an acti 


aech ag" 8 E E Le f —— a CO . 
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which only seeks to cut off the right of redemption. If, as : 
Allahabad High Court thinks, there can be no foreclosure v A 
puisne mortgagee unless all prior incumbrancers are redeemed, the ` 





proposition that they should be added as parties becomes, I admit, 
Bat the above intelligible? But this view has not been accepted by any of the 


| — * other High Courts which allow a puisne mortgagee to foreclose ` 
— without redeeming prior charges on the property or even applying — ? 
to the court to ascertain the amount of such charges 30 as to enable 
KR a purchaser to know what he is buying.’ Except in Allahabad, 
x therefore, the position of the prior incambrancers who can taki san tako : 
d $ no part in the action is reduced to that of the chorus ina ‘Greek | 
KC tragedy, without even the consolation of being able to moralise 
E on the law and its ways. ; 
sa [ am not, however, aware of any authoritative decision on the E 
K question, and the assumption that a prior mortgagee must be added 
SS as a party would thus seem to fall under ‘ law taken for granted’ ` 
zë since the famous classification of Lord Denman in 0’ Connell’s case F 
— We must, therefore, closely examine the language of the Actin j 


order to see whether the assumption is well founded, for, as Lord `: 
e, 2 Denman says, “when in pursuit of truth we are obliged to 3 e 
Be investigate the grounds of the law, it is plain, and has often been 

proved by recent experience, that the mere statement and restate- d 
ment of a doctrine, the mere repetition of the cantilena of lawyers, ` 
cannot make it law, unless it can be traced to some competent ` 
| d K authority, and if it be irreconcilable to some clear legal dë, “4 
e it must be rejected.” * 

— For reasons which it is unnecessary to mention, these marks 
of his Lordship possess a peculiar value in this country. & | = SS 
e We have seen that, as a rule, unless it is sought to redeem a ` 

— we prior eS he is nota —— pey either in England o 
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d e a — 
nv (S71) Matadin v. Kazim, 13 All., e —— Matadin v. Kazim, 13 All. 


















` AR (1897) Hira v. Kishan, 19 Al., 543; ; (1834) Kanti v. age in, 2 
Zë V. Pirthi, 20 AIL, 110. * 34; (18938) Sorabji v. Ri e. nji E? 


ef —— v. Kutub, 22 Cal., 33; Bom., 701. But see (1897) Ra 
RS: q Bee - Venkata, Ai Mad., 35; v. Prao Madhub, 1C. W.N., & 
` mam A See, ja E waht it is said that a prior morta | 
x ee payg essary — i 

all e. The Queen, 11 4 
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- 
Ireland, or in America where the English law is substantially ——— 
administered. An adverse claimant is regarded in all these — 
systems as a stranger to the security as well as to the estate in 5 


mortgage, who cannot be prejudiced in any way by a snit for fore- 
closure, which only seeks to cut off the interest of the mortgagor 
and rights snbsequently created by him. Whenever, therefore, a 
paramount title is set up in an action for foreclosure, the party 
who sets it up is dismissed from the action.! 

Is there any reason for thinking that the Indian Legislature T, P, Act, § 85. 
intended to depart from this settled practice? Stress has been — — 
laid on the words ‘all persons having an interest in the property 
comprised in a mortgage. But they do not certainly lend any 
support to the notion that any change was contemplated ; for these 
words point merely to persons whose rights would be prejudiced by 
a decree for foreclosure, and not those who claim under a paramount ok 
title, and who cannot possibly be affected by any such decree. “wee 
Take, for example, the case of a second mortgage. The mortgaged ` ` Eege 
property here is, to use the phraseology of English law, merely Se 
the equity of redemption. Can it be said that the first mortgagee 











is in any way interested in the property comprised in such a Ka? 
mortgage ? You might with as much or as little reason assert that pen o 
if a mortgage is created subject to a lease previously made by — 
the mortgagor, the mortgagee cannot foreclose without adding Se Sr 
the lessee as a party. E 













And this leads me to repeat that nothing is gained by When pr 
making the addition of prior mortgagees imperative in an action proper | 
of foreclosure by a puisne mortgagee. According to the practice 
in England, a prior mortgagee is a proper party only when it — 
is sought to redeem him, but a puisne mortgagee is under no — —* 
obligation to do so, and this is the view generally accepted in ` 
this country, although the Allahabad High Court has, in a recent 
E to a contrary conclusion.® But this —— Ka 


chance of a \ favourable de 





3 Robbins, 1023; citing (1670) — 
ach, CT., 24; 15 Vin., Abr. tit. Mort- 
- gage, 476, pl. 6; Jones, § 1439; ef. (1885) 
— v a 12 Cal., 4l4; 12 12 
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to the observations made on it by that very learned Jadge S 
Justice Mahmood, too soon lost to > the Allahabad Bench ; J 
though I cannot hope to usefully add anything of value to Ve 
criticisms, I propose to say a word or two on the case before —— 
concluding this lecture. , de 
Prior mortge- I should, however, observe that where it is sought to displacea ` ` 
gree made ? d gas: SG. 
party if his prior title and make it subject-to the plaintiff’s security, a person 
title made "oe | ‘ ko 
subject to claiming under such title may properly be added as a party. Bot ` 
— eet ™ such a case must be distinctly stated in the plaint. Thus, if it is | 
sought to postpone a prior mortgagee on the ground of fraud, misre- 
presentation or gross negligence, a distinct case to that effect should 
be made by the plaint, and the prior mortgagee joined as a defend- 
ant; so that any judgment rendered in the action may be conclusive e 
between the parties.! And, generally, if the plaint sets up a case q 
which, if established, would subject the defendant's title to the 
plaintiffs mortgage, the court may be called upon to determine 


whether the plaintiff is entitled to the right which he claims. Thus, 


E to give an illustration from the American reports. Ina suitupon a ` 
Sei mortgage made by tenant for life but purporting to convey the fee, 


certain contingent remaindermen were made parties, the plaintiff 
alleging that their interest was subject tothe mortgage, and a deeree 
was rendered against them by default. It was held that the decree — 
barred their interest, and gave the purchaser at the salea good title? 
But these are only apparent and not real exceptions to the rule — 
that a prior title cannot be debated in an action for foreclosure. S 
, Persons who are not assignees, properly speaking, of the mort- ` 
> — atte gaged property should also be joined as parties, if their rights ar e 
ee liable to be affected by the decree. Thus judgment-creditors, whe d e 
— have acquired an intérest in the land by attaching it, must | 
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* S joinder of added as parties.’ Similarly, a creditor who has obtained a deere 


* ment- a 
E for sale in an administration action should be made a — F 


e Ver a (1897) Rajcoomary v. Preo Madhub, 210 but see (1869) Mildred v. Mi e 
aes E 10. W. N., 453. Eq., 220; (1877) Beckett v. Bucht 
= Goebel v, Dën (N. Y.), 18 N. R. Eq., 435. (1842) Rolleston v. 

 Bep- 649 ; Jones, sec. 1439. 4 Ir. Eq. R., 149, goes even | 
MM e such interest has been acquired * Sec. 91 (g), Pr 
» time of the institution of the Act. (1812) Christi 1i iv Field, 2% 
—5 Ur, Transfer of ie aes | mes. 

eegen, — 
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person may also be a necessary party, though he has no direct 
interest in the mortgaged estate. The mortgagor of an estate 
pledged as a collateral security for instance is a necessary party 
to a suit to foreclose the principal mortgagor.' And so, too, 
is a surety, though bound only by a personal covenant, if he has 
paid any part of the mortgage-debt.* 

I should add that in England a partner, who is entitled to Joinder of 
a right of pre-emption, is a necessary party to a suit for fore- ge 
closure. I am not, however, aware of any casein our reports 
in which this ruling has been followed. 


W here there are numerous defendants, one of them may defend Defence of 
action where 


a suit for forelosure on behalf of the rest. But in every case in there are 
which a person is sued in a representative character, care should be defendants. 
taken to obtain an order permitting him to defend the action in that 
character, a precaution which is generally neglected in this country. s 
Section 30 of the Code of the Civil Procedure provides— 

"MN bere there are numerous parties having the same interest ¢ 30, C. P. C. 
in one suit, one or more of such parties may, with the permission of — 
the court, sue or be sued, or may defend, in such suit, on behalf of | 














all parties so interested. But the court shall in such case give, at — 
the plaintiffs’ expense, notice of the institution of the suit to all 3 
such parties either by personal service or (if from the number of $- 
parties or any other cause such service is not reasonably prac- A 
ticable) by public advertisement as the court in each case direct.™* a 

This provision is similar to Order 16, Rule 9 of the Rules of RM 9, x= 
the Supreme Court in England, and will probably be construed in ` E 
the same way, i.e., strictly if not narrowly. It will be enough to — 
give you one example of the caution with which it is administered by R E r 





English judges. In Griffith v. Pound, where an action was brought — e, | Pe — 
to foreclose six properties and the equity of redemption in one pro- = = Si 
perty was subject to debentures, it was held that an order allowing ` — cm 
two of the debenture-holders to defend a foreclosure action = — 
behalf of all did not dispense with the presence of the others. ` 
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gent interests 
not necessary. 
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And this reminds me that before the recent addition to Order 
16, Rule 8, trustees and executors, although competent to repre- 
sent their beneficiaries as plaintiffs in a redemption action, we S 
not deemed competent in England to represent them as defendants — 
in an action of foreclosure, unless they were likely to be in posse ei 
sion of funds sufficient to enable them to redeem.' I do not Se: r — 
whether a similar construction would be placed on section 85 of — 
the Transfer of Property Act which incorporates the provisions — 
of section 457 of the Civil Procedure Code. It may however be — 
observed that the words added in 1893, “This rule shall apply ` 
to trustees, executors, and administrators, sued in proceedings — 
to enforce a security by foreclosure or otherwise,” may be read 
without much straining as merely explaining and not altering tk ZS 
old rule of 1883, which left it to the court to add the cestui qu ‘tr 
trust, only if there was any special circumstance which rendered ` 
it just and equitable that they should be represented. Z 

This is perhaps a convenient place to point out that on a well- 
known principle, not confined to actions on securities, mere conti 
gent interests need not be represented. Thus, in England, ge: 
the equity of redemption has been the subject of settlement, the 
first tenant in tail in being, and if there is no tenant in fail in E 
being, the first person entitled to the inheritance, and, if there i "l 
no such person, then the tenant for life sufficiently represents t e 
inheritance.? “The first tenant in tail,” says Lord Camden 
“is sufficient ; he sustains the interests of everybody : — 
remainder are considered ciphers.“s But the inheritance will not 
be sufficiently represented by a person whose estate is precarious. 
as, for instance, by an owner in fee whose estate is subject t o be 
defeated by a shifting use, conditional limitation or | »xecutor, 
devise.* ee 


3 (1880) Mills v. Jennings, 13 Ch. D., Gorev. Stacpoole, 1 Dow., Kär a 
639; (1889) Francis v. Harrison, 43 Ch. Sutton v. Stone, 2 Atk., l éi 
D. 183; see also Aylwood v. Lewis 
(en, 2 Ch., Sl; cf. (1852) Goldsmid v. 


Yates v. Hambly, 2 = 





ete: 9 Hare, App. XXXVILI. 
KSE vV. Thompson, 16 








ACTIONS RELATING TO SECURITIES. 689 


Reasoning from analogy, a Hindu widow in this country is — 
10n OT es 


entitled to represent the estate in an action by the mortgagee Bp 
widow, 

But where the mortgage 

ought to be added 


estate,! Proper 


upon a mortgage made by the husband. 
is made by the widow herself, the reversioners 
as parties, if the mortgagee wants to bind the husband’s 


rties in 
And similarly in cases governed by the Mitakshara, it seems you Mitakshara 
Cases, 
cannot, in the case of a mortgage of ancestral property, make 
the father alone a party without bringing in his sons.* But the 


point is not altogether free from doubt, and it is impossible to 


extract any consistent principle from the cases on the subject. 


The general rule, it is not denied, is that no person can be affected 
by a decree in a suit in which he is not represented; but 


exceptions have been engrafted on it from time to time by 


ealling in the principle of substantial or virtual representation, 
which have had the effect of ‘well nigh eating up the rule.’ 


I have no doubt that these exceptions have been introduced 


solely from a desire to do substantial justice. 


But they have 


unfortanately converted our courts into happy hunting grounds 


for the 
tion. 3 
> 


— — — — — — — — — — — — 


* (1867) Nugender e Kamini, 
I. A., Al; 8 W. RK (P. ek 17; (1875) 
Mohima e Ram Aishore, 15 B. L. R., 
M42; 23 W. R., 174: cf. (1817) Gopey 
Mohon e. Sebun Koer, East's Notes, 
No. 64, 2 Morley’s Digest, 105. See 
also the cases cited in (1871) Lalchand 
v. Gumtibai, 3 Bom. H. C. Rep., oc j- 
140; cf. (1899) Srinath v. Hori, 3 0. W. 
N.. 637, where the law is clearly ex- 
plained by Jenkins, J. 

s (1803) Badri v. Madan, 15 All., 
75, 82 ; (15905) BAawani v. Kathe, 17 AIl, 
537. Distinguish (1897) Dhħaramsingh 
v. Angan Lal, 21 All, Wil; bat 
see (1898) Ramasamayan e, Virazsami, 21 
Mad., 222; (1898) Palani v. Rangayya, 
22 Mad, W7; cf. (1885) Ponnappa 


v. Pappuroyyaangar, 9 Mad., 33.. 


Bat the sons cannot get rid of a decree 

that the mortgagee when he brought 

his suit had notice of their existence ; 
G, LM 


ll M. 


‘prowling assignee and the trafficer in doubtful litiga- 


— — — — — —— — — — — 


(1599) Ramnath v. Lachman, 21 AI., 
193. A fresh action may be brought 
against the sons (1899) DAaram v. 
Angan, 21 All., 301. 

* See among other cases (1887) 
Doulat v. Mehr Chand, 15 Cal., 70: 
14 I. A., 187; (1850) Parsid v. Hanoo- 
man, 5 Cal., 345; (1883) Gansaronf v. 
Narayan, 7 Bom., 467 ; (1885) Padma- 
kar v. Mahader, 10 Bom., 21; (1885) 
Akobu +. Sakharam, 9 Bom., 429 ; (1880) 
Abdoollah v. Abdoollah, 5 Bom., 8; 
(1880) Jathanaik e. Venkatapa, 5 Bom., 
14; (1878) Assamathim Nissa v. Lauch- 
miput, 4 Cal, 142; (1895) Daralara 
v. Bhimaji, 20 Bom., 338; (1899) Deoji 
v. Sambhu, 24 Bom., 135. See also the 
cases cited in the last note, decided 
under the Transfer of Property Act. 
In some of the above cases, the question 
of the proper representation of — 
— — 


* 
44 
j 
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Distinction Before concluding the subject, let me observe that in equity — 
enee and pleadings we sometimes hear of a necessary party as distinguished 
co fons proper party to an action upon a mortgage. It is said that 
only the owner of the equity of redemption is a necessary party, 
as his presence alone is essential to the progress of the suit. All 
other persons as subsequent mortgagees, for instance, though their - 
interests may be more valuable A, an the remaining interest of the 
mortgagor in the equity of redemption are only proper parties, 
and a decree may therefore be rightly made in their absence, 
though such decree cannot affect their right of redemption.' 
EEN, i But the language of the Transfer of Property Actis imperative 
Ree ` and all subsequent incumbrancers are therefore necessary parties. 


are necessary 
parties. Besides, the Code of Civil Procedure does not distinguish between 


("` proper’ and a ‘necessary > party, a distinction which seems 
to have puzzled Mr. Justice Wills, who s; ys in a recent case that 
a person cannot be a proper party without being also a necessary 
party, though the learned judge adds, in a slightly ironical vem, 
there may be a difference under the chancery practice.* 

$ 85, T. Act: It is, however, open to question whether in its solicitude 


Ubservations 
thereon. to settle finally the rights of all persons interested in such 


E? i Q. B. D., 330. sandas, 5 Bom. H. Q; Io, SO 


x H 
4 
4. >e 
d Pe i $ H 
` KI WW e 
KS d b 


suits, the Legislature has not gone too far. It may be true, 
as Lord Hardwicke says, the court will not ‘doa vain thing, that 
is, decree an account between the parties which may be opened 
hereafter by other parties, for that would be endless.’ But 
in Bishop of Winchester v. Beavor* Lord Alvanley, while 
admitting that it was the common practice to make all incum- 
brancers parties, remarked: ‘I hope the court is not bound to = 
insist upon all incumbrancers being parties.’ And this seems to 
be also the opinion of many — hie text-writers.® For ` 
however desirable it may be to make a complete decree, cases 1 ni e E 


A —— — —— — 
-a — — — 
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Í 
i 

D 

i 
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H 
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— 


* (1843) Faulkner v. Daniel, 3 Hare, Farmar v. Curtis, 2 Sim., 466; cf. 17 
199, 212; (1797) Bishop of Winchester v. Hobart v. Abbot, ? P. Wms., 643; is) k: 
Beavor,3 Ves., 314; see also Calverton Adams v. St. Leger, 1 Ball & B., I e 3 
Parties, p. 186; Story’s Equity Plead- (1787) Fell v. Brown, 2 Beo ` DS: 
ings, sec. 193; Pomeroy on Remedies, distinguish (1805) Palk v. Cli om, H 
sec. 330 Jones, sec. 1394. _ Ves., 48, where the mortg az > wasi 

3 (1888) Massey v. Heynes & Co.,21 possession; cf. (1868) Vithaldas v- K 





* è (1744) Howes v. Wadham, Ride, * (1797) 3 Ves., 314, 317. D 
Rep. temp. Hardw., 199; cf. (1829) $ See note 1. Gs: s 
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‘be easily imagined in which a hard-and-fast rule would suspend if 
mot defeat the just rights of an incumbrancer, and we accordingly 
find that a more flexible doctrine is now followed in England.! 

It may perhaps occur to some of you that a rigid adherence‘ 
to the provisions of the Transter of Property Act might in 
many cases make the successful prosecution of a suit for 
foreclosure almost impossible, sp@ially in this country where an 
extensive estate has been mortgaged and a large number of tenancies 
have been subsequently created by the mortgagor. I am, however, 
bound to say that in practice, no such inconvenience is ordinarily 
felt, becausé although the absent parties cannot be bound by 
the decree, it would certainly conclude all who are actually parties 
to the action, comprehending any interest which may be possessed 
by them in another character, though such interest does not 
appear upon the proceedings.? It should also be remembered that 
persons who have no substantial interest are not likely to bring 
actions for redemption. Nevertheless, in the present state of the 
law, the necessity of making all persons interested in redeeming 
the estate parties to the action cannot be too strongly insisted 
upon. For no foreclosure or sale in their absence can pass an 
irredeemable estate. It is true, it may be very expensive in 
meny cases to name all persons as defendants who may have 
acquired an interest in the equity of redemption, but the omission 
to join them may sometimes prove more costly in the end. 


— — —— mm mmm — mm "ge — 





? In (1886) Hall v. Heward, 32 Ch. D., cannot get rid of the adverse decree 
430, where the mortgagor’s heir-at-law otherwise than by a proceeding in the 
was not known, redemption was per- snit out of which the appeal arose. 
mitted in his absence, Cotton, L. J., (1828) Farquharson v. Seton, 5 Russ., 
remarking that it would be anew depar- 45. Buta person who becomes entitled 
ture and contrary to the spirit of recent after the decree to another interest 
legislation to refuse redemption al- in the mortgaged estate derived from a 


together until he could be found and person who was not a party to the suit, 


made a party; cf. (1869) Pearce v. will be entitled to redeem by virtue | 
M L. R5 Cb., 227. of his WH Zeng —— basri 

2 (1551) Bromitt v. Moor, 9 Hare, 
374; (1852) Goldemid v. Stonehener, 9 
Hare, App- XXXIX ; but not a para- 
mount interest p. 681, ante. A mort- 
gagor will, it seems, be bound by a 
decree in an appeal to which he is not ` 
em Er mean nba Ae ` ord 
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§S5, T. P. Act. 
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692 a LAW OF MORTGAGE. 
Objection as If all necessary parties to the action are not before the 
to nen-joinder Ko p x e 
ef parties. the objection ought to be taken at once.' But even if no 





objection is taken, and the fact only comes out in the course of — 
the hearing, the plaintiff will not be permitted to proceed. He 
may, however, have leave to amend, which will be granted — 
course ;* for non-joinder at the present day is not bn 

a fatal defect, though some j E 







Sege — f mm 


and not ot for or the EES Ki 


matters in controv ersy bein veen. Oe vm e parties. 
Van Gelder v. In a recent English case, where an action had been dismissed ` ` 
Norrerhy : , ? SÉ à . = 
Judgment of ON the ground of non-joinder, Lord Justice Bowen observed = Së 
Bowen, L J. ` x 


* As I understand, what Mr. Justice Kekewich intended to lay dowm 
is this. He thought thata mortgagee was a necessary co-plaintiff. — = 
or, at all events must be made a defendant in the snit. Lam not s% 
. clear as my learned brothers are that he took the first line alone = 
if he did, then we entirely disagree with him : but from the order — 
which he made it strikes me that he thought the adding the 
mortgagees as defendants was a possible way of curing the defect. 
But if he thought that the defect could be cured by adding — 
mortgagee as a defendant, I then am strongly of opinion (hat 7 
was his bounden duty to add him under Order xvr. rale Xt: for 
it is of the essence of the procedure since the Judicature Ae * 
take care that an action shall not be defeated by the non-joinder wë 5 x 
right parties ; and if the judge sees that a mortgagee’s presence i i 
d necessary for the purpose of doing justice, he ought not to al 
ae — the action to be defeated, but to order him to be made ac nt. 
Gei That is my view ; and Mr. Justice Kekewich, in my opinion, wa ras 
ae = wrong in the first instance in his view of the | law of this court ai 


D? — — me e e 




























—— — — 





tz “cluded from redeeming: (1892) Krishnan ` Pershad, 19 Cal. 401,411; 1 
J v. Chadayan, 17 Mad., 17. 
d — $ Sec. H, Code cf Civil Procedure. 

| : $ Such leave may apparently be 
given in England at any time before . 
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wrong also in the second instance in not ordering the mortgagees 
to be made defendants if he thought, as it strikes me he may have 
thought, that the defect could be cured by making them defendants.” 
In concluding the subject of the proper parties defendants to Right of ree 


demption of 
an action for foreclosure. I should state that, even when the proper.partie 


plaintiff is ignorant of the existence of such persons, their right oven if not 
of redemption cannot be cut off by any decree which may be made eaS 
in the snit, though such decree will effectually bind the interests 
of those who were represented in the litigation.' 
The American law on the subject is thus stated in Jones :— The law in 

“ When a party in interest other than the owner of the equity ane pane 
of redemption, is not made a party to the bill, the foreclosure is F 
not generally for this reason wholly void. It is effectual as against 
those persons interested in the equity who are made parties. The © 
sale vests the estate in the purchaser subject to redemption by the : 
owner of the equity or other persons interested in it, who was not œ 
made a party to the proceedings. His only remedy, however, 
is to redeem. He cannot maintain ejectment against purchaser. 
He cannot have the sale set aside by intervening by petition in 
the foreclosure snit. His only right is the right of redemption. 
The «ıle, though it fails to be effectual in every other respect, 
operates as an assignment of the mortgage and all the mortgagor s 
rights to the purchaser who may proceed de novo to foreclose. 
If for any reason a party in interest is not made a party, his 
interest may be foreclosed in a subsequent action.” 

Bat though persons who ought to have been joined as Account 
defendants can claim the right to redeem, in the absence of fraud mortgagor 
or collusion they can only unravel the accounts by proving , 
particular errors. But this statement of the law,gwhich is taken | 
from Fisher, probably requires a slight qualification. In order 
to bind an absent party the accounts mast have been taken - 


* fairly,’ which i impos something more thin the mere absence 


` See note 3, infra: see also (1649) 
Nichols $. Short, 2 Ra. C. Abr., 605. 
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Accounts 

to be taken 
in presence 
of parties 
substantially 
interested 
in equity of 
redemption. 


Accounts 
taken by 
snheequent 
Incumbrancer 
against mort- 
gager and 
mor incom 
brancer. 


Acconnts 
not usually 
binding as 
between co 
defendants. 
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What the 
tina 
foreclosure 
Lë Section must 
show. 
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(1881) Damodar v. Naro, 6 Bom., 11. 
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of fraud, namely, the presence of parties substantially intereste y 
in the equity of redemption.' WË 
taken in the presence of the tenant for life will bind the — — 
derman, whether his interest is vested or contingent,’ the latter ` 
will not be bound by accounts taken not only in the absent 
of the tenant for life, but also of ev ery other person interested. ` ` Se 
in their correctness.* E oe 
It only taken in a suit oy 

a subsequent incumbrancer against the mortgagor and the prior ` 
incumbrancer will bind the mortgagor as to the amount of the 
debt due to the prior incumbrancer : for the mortgagor being — 
a defendant in the same interest with the plaintiff must be 
equally bound by the decree which establishes the amount of the 
debt of the first incumbancer.* But no accounts taken in a snit 
will co-defendants, unless the relief — 
sought by the plaintiff requires that such accounts should be taken 
between them. Thus, an action to — 
against several incumbrancers where ordinarily it is unnecessary `` 
to take the accounts between the subsequent incumbrancers, se 
accounts taken in the action will be binding as between them.® ` — 
It is now time to detail the progress of a foreclosure actic es 
from its institution to the end. = 
To begin with the pleadings. The plaint must show that de ma 
plaintiff is entitled to maintain the action ;° and if the ON Ki 
not the mortgagee, his right to do so by virtue of an assignme 
bequest or otherwise, must be set forth with reasonable certain ty 


But owing to the privity existing between the mortgagee | 








remains to add that accounts 








between 





be binding, as 








in the ease of 
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e (1843) Cottinghaw Vë — 
3 Hare, 627; distingnish (1802 Le í 
— * v. Latouche, 1 Sch. & Le A 






1 (1839) Wriron v. Viz 2 Dr. & W., y. 
192, 204 ; (1852) Naran v. —— 6 
Bom., 538; (1883) Sankana v. Virupak- 
shapa, 7 Bom., 146; (1881) Radhubai 
v. Shamrar, 8 Bom., 168 ; (1891) Dadoba 

v. Damodar, 16 Bom., 486; cf. (1882) 
ania v. Kamnam, 5 Mad., 184; 







— v. Seton, supra. — J 
e In England a mortgagee ma 

an action for —— wi istan 
np a decree for reden 
cannot do so here. (1 18 
Gerrard, 4 Y. ECG — 
Jones, — ot 














a (1785) Allen v. — 1 Ves., 










— MI Wrizon v. yae supra: EST 








246 ; Daniell, p. 1388. dc., Co., 7 Ch. D., 192; distinguish 
= 3 (1877) Tipton, Green & Co. v. Tipton, A Works, e 
Green & Co., T Ch. D., 192; (1843) ` 14 Ch. D., 372. See also pp. 646-47, ante. | — 
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mortgagor, it is not necessary to state the title of the plaintiff fully 
where he does not claim a derivative right." The plaint should 
also show that the defendant is interested in the subject-matter of 
the suit. But it is sufficient to allege in an action for foreclosure 
that a person who is made a defendant has or claims to have an 
interest in the mortgaged property, it being by no means neces- 
sary to describe in detail the interest which each defendant has . 
or claims to have init. And a person may properly be joined as 
a defendant on the allegation that he has or claims to have some 
interest, of the nature of which the plaintiff is ignorant and which 
he desires that the defendant may be compelled to disclose.* 

The terms and conditions of the mortgage-deed should also Conditions of 
be set out, which may be done by proper recitals in the plaint eent Geck 
itself or by annexing a copy of the instrament and making it a = 
part of the plaint. Where there is no such deed, the circum- 
stances which show that a mortgage or charge exists on the . 


premises or was intended to be created should be distinctly 





alleged. 
If the mortgagee intends to set up a claim for improvements Mortgagee 


clai f 
or substantial re pairs, the material facts in support of the claim ———— 


should s 
should also be stated in the plaint;* as it is not a matter of — — 


course to direct an inquiry whether any money has been laid ont EEN 
for such purposes unless the fact is both alleged and proved by 3 
the mortgagee. But any sums of money which may be claimed as — 
‘just allowances’ will be allowed to the mortgagee in taking the — 
accounts, although there may be no specifie claim for such monies 
in the plaint nor any express provision concerning them in the 
order directing the accounts to be taken. ` i * : 

The relief which is sought should be fully and clearly stated ; dat “sought e * 
thongh under the general prayer, the court may grant relief not Satedon — 








1 Daniell, p. 407. Sandon v. Hooper, 6 Beav., 246; (1882) 
2 Jones, sec. 1474. Fora short form Shepard v. Jones, 21 Ch. D, 469. 
of plaint, see No. 109, Sched. IV, Code 3 Daniell, p. 1388 ; 2 Seton, 5th Ed., 





of Civil Procedure. 1638—1641. As to what are just allow- 
3 Daniell, 1388. ances, see (1877) Wikes v. Sannion, 7 Ch. 


* (1843) Sandon v. Hooper, 6 Beav., D., 138 ; (1877) Tipton, &c-, Co. v. Tipton, = 
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Mortgagor’s 


covenant for 


personal 
ment to be 
stated. 


Plaintiff hav- 
ing two mort- 
gages on same 


both in his 
suit. 


Mortgagee 
sometimes 
restrained 
from pursuing 
all bis remedies 
concurrently. 
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specifically asked for.! 
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But a plaintiff cannot obtain under a 
general prayer for further relief, any relief inconsistent with t hat 
which is expressly asked for, as such prayer must always be limite 







—* e 


by the facts which are alleged and the relief which is expressly e 


claimed.’ 


When an order for personal payment is claimed, the ge 
pay- must also set out the mortgagor's 


an implied promise to pay. 


necessary though it may be prudent for the mortgagee to join a 
claim for possession with a prayer for foreclosure.* SS 

If a person has two mortgages on the same property, he 
should include both of them in his suit as he cannot foreclose only 3 
de include One Of them and then sue the mortgagor upon the covenant in the | 
In other words, a mortgagee cannot foreclose 


other mortgage. 


so as to vest the property absolutely in himself without treating ` 
the whole of the debts secured on it as satisfied. E 

It may not be out of place here to remind you that though it is 
an elementary rule in English equity jurisprudence that the mo 
gagee is entitled to pursue all his remedies concurrently, he may 
be sometimes restrained from doing so either under the inherent — 
jurisdiction of the court or on equitable grounds.’ 


3 In America additional relief may 
be had with respect to debts accrued 
due since the institution of the suit. 
Jones, sec. 1478. 

BS (1878) Cargill v. Bower, 10 Ch. D., 
502. 

(1889) Faithfull v. Woodley, 43 Ch. 
D., 287 ; Jones, sec. 1477. 

* Sec. S87, para. 2 of the Transfer of 
Property Act. In England before the 
new rule, R. S. C., Ord. 18, r. 2, 
delivery of possession was not an essen- 
tial part of a decree for foreclosure. 
(1882) Wood v. Whether, 22 Ch. D., 
281; (1885) Withall v. Nixon, 28 Ch. 
D., 413; (1883) Aerith v. Day, 39 Ch. 
D., 452; cf. sec. 44, Code of Civil 
Procedure, which, however, does not 
— to actions for redemption. 
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on a different — The same r RE" 
applies to suits for sale ; (1590) Seen? e 
Amar Raj, 12 All., 537; cf. Jones, $ ee, 
1391 ; but see (1898) Sundar v. Bhul RÄ 
20 All., 322; distinguish (1888) Moro v e 
Balaji, 13 Bom., 45. A 
© Fisher, secs. 727, 729. — 
court will not stay an action of e 
ment brought by the — mer er ely 
because a suit is pending toa ministe 
the estate of which the mort ES 
premises formed part; (1878) Ore Cr 
v. Russel, 27 m 
(S81) Kristomohiny v. Bamache 
Cal., 733. Under the ge 
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following it, proceedings 
at law are — — 
suit; and if judgn a a 
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mortgagee deals with the mortgaged estate in such a manner 
that he cannot restore it on full payment, he will not be entitled 
to recover on the covenant, as, for instance, if he concurs with 
the purchaser of the equity of redemption in selling the estate 
and allows him to receive the purchase-money.! 


If the plaintiff claims priority for his mortgage over incum- Grounds of 
claim for 


l brances antecedent to his, the grounds on which it is claimed priority, ty, if put 
f 
should, as I have already said, be distinctly set forth. So also, —— 


when he seeks to subject to his mortgage a title subsequently 
acquired by the mortgagor or any accretion to the mortgaged 
premises, the facts should be set forth in the plaint, so that it 
may be expressly covered by the decree. 
Passing from the plaint to the written statement. the first Mortgagor to 
set out all 
remark I have to make is that the mortgagor must in his defence facts and all 


set out all facts and state all documents of title on which he relies. —— Goes 


Thus, if he seeks to charge the mortgagee with losses incurred ""® 


through improper management or acts of waste, or other acts by 


material facts on which he relies as supporting such charge should 
be alleged in his defence. He must also plead or bring to the 
attention of the court any special circumstance or fact affecting 
the amount due from him to the mortgagee, and if he fails to do 
| so, he cannot afterwards raise it on taking the accounts, which 


= is generally a mere mechanical operation.‘ 





I need hardly repeat that the mortgagor himself cannot ele "zu. ze eg 








Companies Act. It may be here noticed 
that in the winding up of a company 
under Act VI of 1882, secured cre- 
ditors can only prove for the balance ` 
of their debts after Eege i D 


1 (1860) Palmer v. Hendrie, 28 Beav., 

341; cf. (1803) Schoole v. Sall, 1 Sch. 

E Lef., 176; (1846) Lockhart v. 

_ Bardy, 9 Beav., 349 ; (1865) Walker v. 
Jones, L. R., 1 P. C., 50; see also (1869) 
= Langton v. Waite, L. R., 4 Ch., 403. 
(1866) Mackinnon v. Gunnes, 1 Ind. 
Jura, 370. The court may also stay 
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which the value of the mortgaged premises has been impaired, the d Les 


as a rule deny his own title; nor can his legal representa- his own title. 
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tive if made a party to the suit set up a paramount title wo 

himseltf.! — 
In every action for foreclosure, an account must be taken of 

and where the 

pleadings raise questions regarding charges and expenses incurred 

by the mortgagee which he is entitled to add to his mortgage, 

including sums, if any, paid for the redemption of prior incum- 


In foreclosure 
action account 
to be taken of the principal and interest due on the security,’ 
přincipal and 
interest due on 
the security. 


brancers, the mortgagee will also be entitled to an enquiry what, 
On 
if the mortgagor charges the mortgagee with 
the mortgagor 
sustained 


if anything, is due to him on account of such expenses.® 
the other hand, 
improperly dealing with the mortgaged property, 





will be entitled to an account of the damages, if any, e 
by him. For instance, if the mortgaged premises have beem — 
deteriorated by the wilful default of the mortgagee in possession, 7 
the mortgagor will be entitled to an account of the deteriorations® 


and if the mortgagee has been in possession, an account, as I 


profits realised or which, 








Form of 


judgment in 


foreclosure 
action. 


$ 
told you in the last lecture, will also be taken of the rents and a 
but for his wilful default, might have ` 


been realised by him. 


The ordinary form of judgment in an action for foreclosure 
provides that, on the mortgagor paying to the mortgagee or inte 
court the amount certified to be due, the mortgagee shall transfer = 





3 See (1897) Song! v. Bismillah, 19 
All., 480; (1899) Hira v. Pirmashar, 21 
All., 356; (1897) Akikunnissa v. Roop 
Lal, 25 Cal., 133 ; which show that a sale 
cannot be resisted by the heir of the 
mortgagor who has been substituted in 
the place of the original mortgagor on 
the ground that the mortgaged property 
belonged to himself; distinguish (1899) 
Ram Chandra v. Runjit, 27 Cal., 28, 
257 ; though it is difficult to see how the 
heir can be bound by a sale under sec. 
214 of the Code of Civil Procedure if 
he could not have successfully resisted 
it. A paramount title however may, 











— —— 


of a mortgagee whether the action — 

for foreclosure or sale, if there is 

reason to suspect that the security = 
insufħicient or the interest is in Cd" 
(1890) Jaikissondos v. Zenabai, H Bom» D 
431, and if the security isin m = 
the court will appoint not only / Ze 
receiver bat also a manager of e 
mortgagor's business. Ja re Fe d 
d&c., Smith v. Wilkinson — 
158. Seealso 2 W. & T., 7th Ed.. p 
62. But no receiver will be a 
after a judgment SEN 

closure, though the convey 

property to the SEH 





















} — 












ihe > under special circumstance, be reserved settled. (1888) Wills v.. 
— in the decree, Seton, p. 1579. 197 ; cf. sec. 503, Code of C 
om 3 Sec. 86, Transfer of Property Act. dure. —— 
gtt should be noticed that the court * (1847) Batchelor e att 
d See ——— on, 
3 Kä Ka * — 
aie A Za ke Ze 


ine i $ 
ci 
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the mortgaged property to the mortgagor free from incumbrances, 
and deliver up to him all deeds and writings in his custody or 
power relating thereto, and shall, if necessary, put the defendant 
in possession of the property : but that, in default of payment 
at the specified time, the mortgagor shall be foreclosed from his 
equity of redemption.’ In the case of an equitable mortgage the 
judgment is slightly different in form, for it not only directs that, 
in default of payment, the defendant will be foreclosed, and the 
mortgaged property discharged trom all equity of redemption, but 
also that there shall be a conveyance from the defendant to the 
plaintiff? But, of course, no such decree can be made where the 
equitable mortgagee is entitled only to call for a aale $ 


In a case in which a co-mortgagee entitled to a specific portion Form of i 
ecree where 
of the mortgage-money had refused to join in the action, the ¢o-mortgagee- , 


had refused 
decree was in the following form :— to join. 


Ir is ordered that the Master do take an account of what is 
due to the plaintiff for principal, interest and costs, in respect of 
the sam of £1,500, part of the sum of £2,500 on the mortgage 
security in the pleadings mentioned ; and it is ordered, Ze. de 
take an account of what is due to the defendant David Clare (the 
co-mortgagee) for principal, interest, and his costs of the snit, in 
respect of the sam of £1,000, the remaining part of the said £2,500, 
on the mortgage, &e., &c., do tax the plaintiff and defendant David 


* Sec. SH, Transfer of Property Act ; the Crown cannot be foreclosed, the 
Seton. 1575, ef seq. For form of judg- judgment merely directing that in de- 
ment on the personal covenant com- fault of payment the mortgagee be at 
bined with foreclosure, see (1885) Farrer liberty to hold the mortgaged property 
v. Lary, Hartland and Co., 31 Ch. D., antil the Crown shall think fit to redeem 
42: «ee also Poulelt e. Hill (1893), 1 Ch., it. (1864) Hancock e A. G., 33 L. J.. 
277 : (ISS) Hunter v. Myatt, 8 Ch. D. Ch., 661 ; (1871) Bartlett v. Rees, 12 Eq., 
Di. A debentare charging all the 395; Seton, 1702. Where the mortgage 
property of tħe Company, both present includes moveable property, the proper 
and fatare, incloding ite ancalled capi- order ordinarily is for sale of such pro- | 
tal, gives the registered holder the perty in the first instance andthenfor = = — č 
ordinary mortgagee's remedy by fore- foreclosure in —— est. ` LC pe 
closure, against the ancalled capital as ice ne 
well as the other property comprised 
in the security ; Sadler v. Worley (1894), 
2Ch., 170, which also contains a form 
of foreclosure judgment on a mortgage 
debenture. It seems that in England ` 








> 
Acconnt in the 
-ase of deriva 
tive mortgage. 


Form of 
-decree where 


a | neem other, the decree directs that, in the event of the money b 


gages 
AR at for 
-another. 








(ÀW. R100; Sri Dut v. Buldeo, S. D., 
— — Fisher, sec. 1945 ; 
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Clare their costs of this suit; and it is ordered that t 
which the plaintiff shall pay to W. Llewellyn and D. J.E 
be added to his costs, and the Master to certify the — 
upon defendants D. H. James, W. Simons, and W. B. Coop r D 
mortgagors) or any of them, &c., paying what shall be repor 
due to him for principal, interest and costs, and also the costs w 
the plaintiff shall so pay to the defendants W. Llewellyn and I 
Edwards as aforesaid, and to the said defendant David Clare wh 
shall be reported due to him for principal, interest and e 
within six months after the Master shall have made his report, @ 
such time, &c., the plaintiff and David Clare to reconvey, &e. Batt 
default of the said defendants, or any of them, paying unto pi i 
what, &c., and to the defendant Clare what, &c., by the time, 
the defendants to be foreclosed, Ae. | 

In the case of a derivative mortgage, an account is taken fir 
of what is due to the original mortgagee and next of what is lue 
the sub-mortgagee. The judgment then directs that upon pi F 
of the latter amount to the sub-mortgagee not exceeding the <a 
due to the original mortgagee and of the residue, if any, of Re 
is due to the original mortgagee, both of them shall conv 
In default of payment, the original mortgagor is foreclosed and | 
sub-mortgagee is ordered to reconvey to the original mort; a 
on payment by the latter of what is due to the sub-mortgag 
together with subsequent interest and costs. In default of ! 
ment, the original mortgagee is foreclosed.* D 

Where one person has mortgaged his estate asa we ty e 


y 


the principal debtor, the estates shall be conveyed to tl ei a 
owners. But if the money is paid by the surety, both th 


sé. Vi 
£ 6 ; 


are conveyed to him, the principal debtor being of course $ 
to redeem his own estate from the surety. If mre 
surety redeems the mortgage, both their e estates are * ir e 


— — 


s (1847) Davenport v. James,7 Hare, 
250, 251; distinguish (1892) Khadir 
Moideen v. Rama Naickan, 3 M. L. J., 
176; (1865) Indrojeet v. Brij Bilas, 3 
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The time allowed for payment in an action for foreclostre Time allowed 


or payment iru 


is generally six months from the date of the certificate or, when foreclosure 
n - action. 


the account is taken by the judge himself, from the date on which 
the amount due on the mortgage is determined by the court. And 
it seems that this period will be allowed, even where the mortgage- 
debt carries no interest ;' though a shorter period than six months 
may certainly be appointed for the purpose. On the other hand, 
the time for redemption may be enlarged at the discretion of 
the court even though the day appointed for payment has been 
suffered to pass, and good cause for the delay is shown only at 
the hearing of a special application by the mortgagee to make 
the foreclosure absolute. But the mortgagor will not be entitled 
to redeem as, of course, simply because no decree absolute has 
been actually made before the money is tendered. ‘This seems to 
be established practice in England and has been reproduced in 
the Transfer of Property Act. Bat the High Courts in India 
are divided in opinion on the question, and the Allahabad Court 


is divided against itself. ô 


— — — — — — — — — 


— — — — — 
— — 


* (1896) Malor v. Woods, | — I8. 
Where an order for foreclosure has 
been made in the common form and 
is followed by a certificate alo in the 
common form. the mortgagor cannot 
redeem before the lest day allowed 
to him on payment oniy of the princi- 
pal money with the interest up to the 
time of payment and costs: Hill v, 
Rowland (1897) 2 Chs 3261; bat see 
(1881) CAotoolall e. Miller, 7 C. L. R., 
7 : distinguish (1880) Nazit v. Mehicdi, 
ZC LR. DH; (1882) The Administra- 
jor-General, Bengal +. Mirza Ahmed, 
9Cal.. B. 

$ See. 37, Transfer of Property Act. 

$ Seton on Decrees (ith Ed.), Pt. IV, 
Ch. XXV, sec. 4: cf. (1807) Nandrom 
+. Babaji, 22 Bom., 771. 


* Cf. (1871) Pree e Coke, 6 Ch. A., 


645: (1554) Constable v. Howick, 5 Jar. 
(N.S.), 331 ; (1745) Clay e 9 Sim., 
S17 m; (1747) Lew ©. Heath, id., 306, 
WT = Io England even a decree abeo- 
lute for foreclosure may be re-opened 














ege ee 


—— — — 





property in the meantime may have 
changed hands; (1877) Campbell v. Holy- 
land, 7 Ch. D., 166. Bot in this country 
such decree can only be re-opened 
under the provisions of the Code of 
the Civil Procedure relating to appli- 
cations for review. 
$ (1835) Faulkner e. Bolton, 7 Sim. 
319 ; (1785) Stuart v. Worrall, 1 Bro. C. 
C., S81; distinguish (1539) Jones v. + 
Creswicke, 9 Sim., 34. 
* Cf. (1596) Ram Lal v. Talea Kurz 
19 All., 180; (1895) Vallabha v. Veda- 
puratti, 19 Mad., 40; 5 M. L. J. 
32; (1889) Eloyadath +. Krishnan, 
13 Mad., 267: with (1889) Poresh v. Be 
Ramjada, 16 Cal., 246; (1894) Ajudhia "Se 











v. Baideo, 21 Cal., 818, 824 ; (1895) Tare a 
Prosad v. Bhobodeb, 2 Cal, 91: eg 
(1896) Ashruf v. Nethal, 23 Cal., e, — — — 
685 ; (189%) Rahom Shahi v. Ghasila,P — — — > — 


AN., 375 ; (1898) Nehali v. Mittersen,ib., 
46; distinguish i wee ee 
























“Time not 
enlarged by 
reason of an 
appeal being 
preferred. 


Time for pay- 
nent expiring 
zon holiday. 


102 


It would seem to be an elementary proposition that the tin 
allowed to the mortgagor will not be enlarged merely because ? 





MORTGAGE. 









appeal is preferred against the decree, whether by the mortga ror 0 


the mortgagee, which is afterwards dismissed ! or withdrawn. Bu 
you will find some cases in our reports which lay down that where 
the decree of an inferior court, directing something to be done 
within a specified period is confirmed on appeal, the time is t 
be reckoned from the date of the appellate decree. 
appeals, however, do not stand in need of special encouragen ent, 
nor should the fate which ought to overtake them be a blessing 
in disguise to an unscrupulous litigant. 
may undoubtedly be enlarged on terms, if sufficient cause is per 


pending an appeal.* 


an order, whenever the period is likely to expire before the appeal 


ean be heard.‘ 


There seems to be a prevalent notion that if the time for — 
ment of the mortgage-money expires on a holiday, the mortgag 
will be entitled to make the deposit on the first day the court re-op ns . 
Bat I take leave to doubt whether this notion, which is apparent |y 
supported by some reported cases, is well founded. When the off A 
are closed during the whole of the prescribed period, so that it 
impossible to pay the money into court, the deposit may, EH ps 
properly be made on the day that the offices are rae 


- ~ e — 


stands upon a different footing ; (1892) 
Kanara v. Govinda, 16 Mad., 214; dis- 
tinguish (188S) Mahant v. Ishwargar, 
13 Bom., 105; (1891) Subbona v. Krishna, 
415 Bom., 644; (1895) Chennaya v. Mal- 
kapa, 20 Bom., 279, which only lay 
down that the court cannot enlarge 
the time fixed by a decree not made 
under the Transfer of Property Act. 

2 (1891) Monavikraman v. Urniappon, 
15 Mad., 170; 2 M. L. J., 23; (1896) 
Chiranjilal v. Dharam Singh, 18 All., 
455; (1897) Bholanath v. Kanti Chan- 
dra, 25 Cal., 311; (1883) Mahant v. 


- Ishwargar, 13 Bom., 106; distingush 
= (1892) Kanara v. Gobinda, 16 Mad., 214. 


2 (1891) Chudusama v. Ishwargar, 


e i Bom., 43; (1890) Pateoji v. Ganu, 
Ki E 1 a di n n bes EE, SE A A 


And the mortgagor ought to apply for such 


Ca Vë * ` K ? e 
f d D IR D e A Er f 
Tag j yi À + e YA ee . a Re 
Bike", Ë e d a s è SA dE 
E — 
* d mn lng 7 WE da ~~ $ e * 
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But the time to redeem 


i 
Bh 
* 


D 
A K 


— ll 


> gf 





— — — 


Puthenpurayil, 1 M. L. J., gu ` a: 
* (1686) Doulat v. Bhukundas, 11 Bor 
2 ; (1886) Noorali v. Koni, 13 Cal., l 
(1889) Rupchand v. Shamshul-Jehan, 
All., 346 ; (1895) Nam Narain v. Rog 
22 Cal., 467 ; (1894) gees. Ké 
19 KHON 25S. E 
+*+ (1810) Monkhouse v. Corpo re o | 
Bedford, 17 Ves., 330; cf. (18% 
stable v. Howick, 5 Jur. SS 331 
also (1855) Finch v. Shaw, 2) B 
For the practice when the time i isi 
to elapse before the objectio e? s t 
certificate can be heard ; see — 
voize v. Cooper, 1 S. & St St. — 
x Suchan senile 
caton for an e utior 
be maile tojt le or deii co ul 
Tranier of erty Ac 


/ P d ` wl - 
ro erty a 
— — 
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non cogit ad im possibilia aut inutilia. 





TO SECURITIES. 703 


But where compliance is not 


absolutely impossible, the intervention of holidays will only circum- 


scribe and not enlarge the allotted time,' specially when the mort- 


gagor has the option of paying the money to the mortgagee himself.2 


If payment is made within the time allowed for redemption 


the mortgagee is bound not only to reconvey but also, if necessary, 


to put the mortgagor into possession of the mortgaged property. 


But if no such payment is made, the mortgagee may apply for 
what is called an order absolute, which may be obtained by an 
affidavit of the mortgagee or his agent of non-payment of the 
mortgage-money or any part of it either before or on the appointed 


day.® 


Where, however, the mortgagee has been guilty of un- 


reasonable delay, the court would require some explanation of it 


and would not make any order without serving the mortgagor 


with notice of the application.* 


It should be noticed that the mere receipt by the mortgagee pester * 


lude him fixed di ay does 
reclude z 

Gebees 7 Ki - 
m getting 

that when a mortgagor does not redeem on the day fixed by the order absolutes ` — 


of rents after the day fixed for redemption will not prec 
from obtaining an order absolute for foreclosure.® 


The reason is 


judgment, the mortgagee becomes practically the absolute owner; 


for though, it is not the default but the final decree for foreclosure 


which gives the mortgagee a title to the property, such final order 
is a mere record which may be obtained as of course, if the mort- 


gagee makes the required affidavit.® 


3 (1859) Peacock v. The Queen, AC B. 
(N.S.), 264; (1862) Pennell e The Church 
Wardens of Urbridge, 31 L. J. (M. CH 
2; distinguish (1867) Mouer v. Hard- 
ing, L. R.,2Q. B., 410; (1868) Waterton 
v: Baker, L. R., 3 Q. B., Ha This 
distinction seems to have been over- 
looked in (1880) Hossein v. Douzelle, 5 
Cal., 906 - (1890) Shooshea v. Gobind, 18 


Cal.. 231; (1893) Sambasira v. Rama- 
sami, 22 Mad., 179. 
visions, sec sec. 60 of Bengal Tenancy 
Act; see also Act I of 1887 which, 


For special pro- 


however, does not apply to the Trans- 


fer of Property Act. * ES 
e Be " (1868) 


e dh 


—— 








—— 


Regulation XVII of 1806. 

s Secs. 87 & 89 of the Transfer of 
Property Act. For a form of ordf, 
see No. 129, Sched. IV of the Code of 
the Civil Procedure in which the 
words * final decree’ have been replaced 
by decree absolute by sec. 87 of the 
Transfer of Property Act; 
Seton, 1651, 1652. 

* (1871) Press v. Coke, L. siamo am 
645. * 





$ (1871) Press v. Coke, 6 Ch., 645, ek 


ve 





"3 


see also 





(1884) Webster v. — 





Mortgagee to 
put mortgagor 
In possession if 


payment made 
within pre- d 
scribed time. 
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Fresh account 
necessary if 
mortgagee 
receives rents 


of certificate 


and of it seems, that in England the receipt of rents before the fixed e 
by a receiver appointed by the court will also entitle the mortgago 
to a fresh period of redemption.* 


payment. 


prevent the receiver from realising the rents, this may lead to the 
repeated re-opening of the account and thus make it impossible fo 


puzzle of Aehilles and the tortoise. It 
ought to be named because the mortgagee cannot claim the mone} 
in the hands of the receiver as well as the amount origins ji 
certified to be due to him ; but it may be answered that it is als ys 
open to the mortgagor to apply in proper time that the mone y 
in the hands of the receiver may be paid in reduction of the debt, 
and for liberty to redeem on payment of the balance.* E: 


Working out 

of decree for 

foreclosure. 
foreclosure is worked out, 


mortgages. It may be, 





I 


till this final order is obtained, and will 
mot be a good defence to an action to 
redeem ; and as long as no final order 
is made, the suit is treated as a pending 
suit. Cf. sec. 93 of the T. P. Act. But 
the Irish practice seems to be different: 
(1868) Exp. Hutton, 11 Ir. Eq., 160. 
The order for foreclosure does not 
relate back to the judgment, the mort- 
gage being regarded till the final order 
for foreclosure, not as land, but merely 
asa debt, secured by a pledge on im- 
=~ moveable property. (1752) Senhouse v. 
SR e Earl,’ 2 Ves. Sen., 450; (1816) Qarrell v. 


J oe BOr es er ii 
i E? Lë l 









MORTGAGE. 


But where the mortgagee receives any rents between the d 
of the certificate and the time appointed for payment, a fresh 
between dates account must be taken and a new day named for payment.! 7 ad 


The Transfer of Property Act for reasons which are not quiti 
intelligible does not deal with the mode in which a decree or 
where there $ 
therefore, useful to state that in such | 
cases where successive periods of redemption are allowed, the 
second mortgagee has the first right to redeem and is liable 
to be foreclosed in default of payment. SS 
being removed out of the way, an account is taken of th 
subsequent interest and costs due to the first — 2. the ` hind 


- & Ch. D., 194; as tot 


Bec ——— , 269; (1819) Thompson 
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KL e * 


- 


But as the mortgagee cannot 


the mortgagee to overtake the mortgagor, as in the old Gres ko 


is said that a new day 


a 


LU 
E s 
fa 


are several successiv ; 


The second mortg 


-= — — r 


Shamnarain v. Ragheb D a L 

508 ; cf. (1886) Rakhal v. Dwar a, 
Cal., 346. — 
1 (1886) Jenner-Fust v. Need nam, 3 
Ch. D., 500; 32 Ch. D., 582; (M 
Peat v. Nicholson, 54 L. To 5 
Seton, 1647, 1649; distinguish (l 
Coleman v. Llewellin, 34 Ch. D e 4 
* See the cases in the last no 
RO BR. vol. IR i 
* (1858) Constable ts 


N. S., 33i; (1888) Z 
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ACTIONS RELATING TO SECURITIES. 105 
mortgagee being permitted to redeem on payment of such interest Working out ` 
and costs together with the amount originally certified to be due —— 
to the first mortgagee. In default, he is in his turn liable to be 

foreclosed, and the same process is followed with regard to the 

other mortgagees until the mortgagor himself is reached, when 

he will be given the option of redeeming the mortgage or of 

being foreclosed, the estate in the latter case vesting in the 
mortgagee free from all incumbrances. In the event of a puisne 
mortgagee redeeming, a subsequent mortgagee will be entitled 
to redeem him but only on payment of the debt due to the latter 
on his own security as well as the money which has been paid by 
him as the price of redemption. The subsequent mortgagee is 
liable in his turn to be redeemed on similar terms by the next 
incumbrancer and so on, till we reach the ultimate owner of the 
equity of redemption. If the last incumbrancer who redeems 

is not paid off, the estate will remain in his hands free from all 

the debts which affected it.' 

The practice, however, of allowing successive periods of re- Successive 
demption where there are several successive mortgages is falling redemption” 
into disuse in England, and the usual course now is to give only —— 
one period of redemption, more particularly when the mortgaged — 
property is likely to deteriorate in value.* But a separate period 
of redemption may be allowed, if a puisne incumbrancer proves his 
mortgage and no question of priority is involved .* 

When a decree for foreclosure is made absolute, the debt Discharge am 
secured by the mortgage is discharged. The mortgagee therefore for foreclosure ee 
is not at liberty to foreclose and then to proceed against the absolute, | 


mortgagor on his collateral securities.* 














3 Fisher, sec. 1935. See also (1856) 
Whitbread e. Lyall, 8 DeG. M. & G., 
383; (1884) Webster v. Patleson, 25 
Ch. D., 626. 





® (1871) Bartlett v. Rees, L. R., 12 Auhindra v. Chunnolal, 5 Cal., 101; Bee 
Fiq., 395 ; (1884) Smith v. Olding, 25 Ch. (1894) Aissory v. Kally, 22 Cal., 100. Së Kë 
D., 462; ( Dobb v. Manley, 23 Ch. * Where therefore the mortgagee “Sh ae 


D., 664; cf. (1890) Smithett v. Hesketh, 
44 Ch. D., 161. 
$ (1890) Smithett v. Hesketh, supra; 


sma 
AL st — ` 2 n 
eh ` Ui ke * 
* 
: g a e d i; 
P E F @ ` d 
= ge Ke PE — Ka 
b * 
F gé D e 
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gages to the same mortgagees prior as 


well as subsequent to a jointare and 
other incumbrances. See also (1884) 
Platt v. Mendel, 27 Ch. D., 246; cf. (1879) 
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It should be noticed that in an action for foreclosure the court. 
is competent except where the mortgage is by conditional sale 


In foreclosure 
action, order 
for sale may 








oe to make a decree for the sale of the mortgaged premises at the 
instance of any of the parties,’ and such order may be made at 
arly, time before foreclosure absolute? But no sale will bw 
directed, unless the court can complete it by delivering posses 
sion and insuring that the title-deeds shall be handed over ta the 
purchaser.® 

Procedure in And this brings me to the procedure in an action for sale 

eee” which is very similar to that in an action for foreclosure* If wil ..4 
therefore only note points of difference. | 


Provision in By the final decree in a suit for sale the mortgaged property 


heet or a sufficient part of it is directed to be sold and the proceeds applied | 

sote) due to in payment of the mortgage-debt due to the plaintiff... But where = 

mortgagee. there are several successive incumbrances, a puisne mortgagee who ` ` 
proves his mortgage is entitled to ask that the decree should also | 
provide for an account on the footing of his security and for pay- 


- 


ment out of the surplus proceeds 


Section 87, T. P. Act. In England, as 
a rule, a mortgagee is entitled to pursue 
all his remedies concurrently. But 
an action on the covenant would give 
the mortgagor a fresh right to redeem. 

t Sec. 88, para. 2, of Transfer of Pro- 
perty Act. 

$ (1882) Union Bank v. Ingram, 20 
Ch. D., 463. But no such order can be 
made on an interlocutory application ; 
ef. (1853) Wayn v. Lewis,- 1 Drew, 487; 
distinguish (1882) Woolby v. Colman, 21 
Ch. D., 169, decided under sec. 25 of the 
Conveyancing Act, 1881, the language 
of which is different from that of 
séc. 48 of Land 16 Vict., c. 86, on which 
sec. 88, para. 2, is moulded. 

S (1874) Heath» v. Crealock, L. R., 
10 Ch., 22, 32 The following cir- 
cumstances have been held sufficient 
in England to justify the court in 
ordering a sale:—({i) Complicated 
interests and a sale under the court for 


v. Price, 1 W. R. (Eng-), 303; (1860) 





and it has been the practice of 





— — —— - e — r 





Hisrus v. Hotton, 16 Jur., 1007 ; (1554) 
Wickham v. Nicholson, 19 Beav., 38; (i? 
Mortgagor bankrupt and several im 
cumbrances. (1852) Cator v. Remen 
9 Hare, App., liii, m-; (iii) The property 
wholly unproductive. (1563) Poster fe 
Harrey, 11 W. R. (Eng), 999; ‘Dee 
J. & S., 59; (iv) Interest in arreae 
(1959) Phillips v. Gutteridge, 4 nea SS 
531. A sale has been refused op e 
ground that :—(i) It would have bemm | 
oppressive. (1890) Hopkinson +. Miert, a 
34 Sol. J., 128 ; (ii) SR 
would not ona sale realize its value, 
(1852) Hurst v. Hurst, — 

* A sub-mortgagee is entitled to 
for a decree for sale in the 
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the Caleutta High Court on its original side for a long series of 

years to make such provision, where there is no question in contro- 

versy between the defendants.’ It is true such a judgment has — ` 
rather the appearance of an anomaly, because it is not the judg- voir tase 
ment which the plaintiff asks for. But this is taking rather — 
narrow view of actions relating to securities in which the court 

aims at doing complete jastice between the parties, which cannot 

obviously be effected if the plaintiff alone was entitled to claim 

relief though there are other incumbrances on the estate. Hence 

the practice has grown up of allowing a puisne mortgagee to avail 

himself of the benefit of an action instituted by a prior mortgagee 

without the necessity of filing any cross action. 

Where the debt secured by the mortgage is payable by in- Action where 
stalments, an action may be instituted by the mortgagee as soon as Ge Zi 
the first instalment falls due ; and if the property may be conveni- 
ently sold in portions, a part of it may be sold to pay the instal- 
ments dae and a farther order for sale may be made upon a 
subsequent default.’ Similarly, where there is a distinct covenant action in case 
to pay interest periodically and the mortgagee is not entitled — 
to call in the principal money till the expiration of a fixed time, — 
he may sue for the interest as soon as it falls dae, and sell "Ei e 
sufficient portion of the property, which will then pass to the time. 
purchaser free of incumbrances.* If, dierden) ze the property 









S — — wm — — — 


* (1879) Awhinedra e. CAunnolall, 5 . Littler, 15 Ch. D., e, (Lann Nires 
CaL. 101: (1804) Alesory e Kally, Z v. Niraes, 15 Ch. D., 649. Seton, 1608: 
Cai. 10. The puine mortgagee is Bat see (1880) Umrao v. Behari, 3 All., | 
wet. it sees, enbject to the restraint 27. For form of decree where the Cé 
imposed by clanse 12 of the Letter” maintenance of a Hindo widow is | Er 
Patent, 1865. which applies only to | 
plaintiffs; (1801) Aissory v. Aali, 2 
CaL, 100. 
$ (1586) Platt +. Mendel, T7 Ch. D., 



















hae a charge in respect of the ampaid 
instalments, sad will give him liberty | 
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gagee to œr- 
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proceeds, 


Ramian? v. 
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73, 74 (but see Jones v. Gresham, 
6Blackf (Indiana), 291.) And this 


where the mortgagee cannot sue for the 
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cannot be sold in portions, the proceeds may be made over to the 





mortgagee subject to the proper rebate of interest or paid mto 
court and invested for his benefit." 

This was substantially decided by the Calcutta High Court 
in the case ot Ramiant We Brindabun.’ In that case, the mortgagee 
had lent bis money upon the security of certain landed property: 
The debt was payable by instalments, and, on one of them becoming 
due, he brought an action for it and sold the property under 
mortgage. It appears that after satisfaction of the debt then due 
to the mortgagee, there remained a surplus in the hands of the 





eourt which was claimed by some unsecured creditors of the more 
gagor in opposition to the mortgagee who had, in the meantime 
obtained a decree for a further instalment, and claimed a preferen- 
tial charge on the money. In giving judgment for the latter, the 
court observed :—‘* The money was lent upon security of certam 
immoveable property and was to be repaid by instalments. It might 
well have been that the property pledged should be of such a nature 
as to be incapable of division ; and that the plaintiff, on one of 
snch instalments becoming due, would have to sell the entire 
property. Could it be said that he would, by bringing the entire 
mortgaged property to sale for the recovery of one instalment, 
lose all lien over the surplus proceeds? Assuredly, we think not 
It seems then to make no difference that in this case the property 
was capable of being divided. The question as to what portion 
of the property should be sold for the instalment immediately 
due, would be rather a question to be considered as between the — 
mortgagor and mortgagee by the court executing the decree, and ` 
is nota question which arises in the present suit.” — 
It used to be thought at one time that if the ver" ` 
himself bought the property, he was bound to prove that it h 
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Rowiands, L. R., 7 Q. B., 493; but interest alone if the principal m — = 
not in America where interest is said has fallen due ; (1880) — 

to follow asan invariable legal incident pati, 5 Bom ,181; (1890) ÆA lla Fe 
of the debt; and the mortgagee is not Jmam, 12 All., 208; — 18:5, 
allowed to burden the mortgagor and Bom. P. J., 185; 
the land with double costs; Jones, secs. * Bom. P. tat 61. 














would also seem to be the law here 
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realised a fair price.) But it is now settled that leave granted to 
a mortgagee to bid puts an end to his disability to purchase for Wi 
himself and places him in the same position as any independent 
purchaser.* x 
| _ Le e re s a Interference of | 
It should, however, be noticed that where a mortgagee who ——ñ 
obtained a decree for sale subsequently acquires an interest in a eebe d 
portion of the equity of redemption, the mortgage debt will be — for sale 
equires an in- 
apportioned. Thus, if two estates are directed to be sold and terest in por- S 
ß í ; ? tion of equity d 
the mortgagee acquires the right of redemption in one of them, of redemption. 


he cannot claim the right to realize the whole of the mortgage- 








debt out of the other estate. On the other hand, the mortgagor 
cannot claim that the estate bought by the mortgagee should be 


first sold, and the other estate sold only in the event of there 
being a balance unrealised by such sale. The proper course 
in such cases is to direct that an account should be taken of the SA Fes 
relative values of the mortgaged properties and the debt distri- 





buted in accordance with stch valuation ; the mortgagee being ey 
at liberty to sell the estate in the hands of the mortgagor for the Ben 
sum properly chargeable upon it. Such apportionment may be SE 
made by the court which is called upon to enforce the decree ; : — 
and ordinarily it is not necessary to bring what is called a regular Zä 
suit for the purpose." KS 

It remains to add that, if under a decree for sale, the net Personat == 


proceeds are insufficient to pay the amount due to the mortgagee, if not —— Ss 
kd | | | R e are — age, ei 





: VE 
= 1 (1885) Hart v. Tara Prosunno, 11 mortgagee has not got the condnet of i 
_Oal., 718. the sale; cf. (1900) Dakshina v. Basu- ae 
| 2 (1888) Sheonath v. Janki, 16 Cal, mati,4 C. W. N., 474. Distinguish __ — 
— 132; Meng Mahabir v. Macnaghten, (1897) Martand v. Dhondo, 2 Bom., — “i 
; ibid, 682 ; (1891) Gunga v. Jawahir,19 624; where the mortgagee not only CR 








= RE i; HGH Mahammad Husen v. bought without the leave of the Court ` — 
~ Thakur Dharam, 18 All., 31; (1893) but was also guilty of fraud. — 
= a mi v. Janakimamma, 18 * (1879) Luchmi Narain v. Bikram, 

— — 153 ; cf. (1886) Coakes v. Boswell, 40. L. R., 294, but see (1879) Nafer ` 
= I App. Cas., 232;! see also (1899) Mu- ` Chunder v. Baikanto —— 
homed Meera v. Suvvasi Vijaya, 27 I. — tees 1 oa 
—— ak — ly be worked 
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the court may make a personal decree for the balance against the ~~ 
mortgagor.' But, of course, no such decree can be made if the 
mortgagor is not personally liable or if the right to sue upon the 
covenant was barred by limitation when the mortgagee first brought 


his suit.® 


pa he as L will here interrupt myself for a moment to remind you that, 
High Court. in the opinion of the Allahabad High Court, a mortgagee has no 


right to bring the mortgaged property to sale without redeeming 
The reason given by the learned 
in the Transfer of Property Act means 
‘an actual physical object’ and not * mere rights relating to such 
objects, —an interpretation which I will make bold to say would 
hardly occur to one reading the word by his ordinary natural lights. 
My space whether the 
estate in reversion OF 
Nor can I pause to consider whether the judgment 
does not strike at the validity of all second m@toages besides 
ignoring the provisions of sections 96 and 97 of the Transfer of 
Property Act. I may however be permitted to observe that 
though it is perfectly true, as Sir John Edge remarks, indeed it 
may be said to be a truism, that ‘ we must construe each Act on 
its own wording and in accordance with its own context,’ one 
cannot help thinking there must be something wrong in the chain | 
of deduction by which the conclusion is reached that the Indian 
legislature was dealing in the Transfer of Property Act not with ` | 
rights and obligation but with " physical objects, which are generally 4 pa 


all prior incumbrances upon it. 


judges is that ‘ property `° 


does not permit me to 
foregoing definition would exclude an 


remainder. 


enquire 


. 


see also (1895) AkAam v. Suba, 18 AN., 


Ge S guish (1894) Kali v. Ahmed, 17 All., 48; 


thought by lawyers to be outside the province of jurisprudence. * 





* And it seems that the mortgagee 
cannot attach any other property be- 
longing to the debtor except under 
such a decree; (1888) Gopal v. Ali 
Mohamad, 10 All., 632. 

* Sec. 90, Transfer of Property Act. 

* (1891) Matadin v. Kazim, 13 All, 
432 ; (1890) Salig v. Har, 12 All, 548; 
(1888) Zalim v. Ram, 10 All., 629; 
(1891) Tulsa v. Kħub, 13 AN., 581; 






83, where the property was subjectto a 





i "en, ff 





but see (1894) Kanti v. Kutubuddin, es s 
22 Cal., 33 ; (1896) Muthu v. Venkata, 20 ` 
Mad., 35; and the cases cited therein. 
In England as well as in Ireland an Ges 
equity of redemption may be a 
Seton on Decrees, p. 2%; (1800) $ 
Hutton, 11 Ir, Eq. R., 160. In! * 
latter country, however, wa, aut 
recent time a puisne mo — ee cou 
not sell the mortgaged p 
the Court of Chancery wi 
deeming all prior incumbr 
Lawless v. —— 
But a — 
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A word or two on the rights of a purchaser under a decree for Purchaser's 
sale will not perhaps be thrown away in this place. Ordinarily what title the: 
the on} title which passes to the purchaser is that possessed SE EE 
by the mortgagor at the date of the decree; though the sale ` 
will carry with it, if it purports to be of all the interests of 
the mortgagor any enlargement of them which may have taken 
place since.! It is hardly necessary to repeat that the purchaser 
will be entitled under his purchase not only to the property as it 
originally stood, but also to everything which has since become 
a part of the mortgaged premises. Crops actually growing on the 
land will also pass to the purchaser, and certainly where they have 
been raised by a mortgagee in possession at whose instance the land 
was sold without any express reservation. But the purchaser 




















cannot claim any crops which have been severed in due course Re: 
before his title acerues.* He will, however, be entitled to recover ` ` — 
all rents which fall due after his title has been perfected, though We R 
the tenants mag have paid them in advance to the mortgagor.’ | , — 

Before closing this short account of the procedure ‘in an M ec a 


action for sale, I should point out that the Transfer of Property T. P. Actto 
Act expressly allows a mortgagee to bring a suit for sale after — 


obtaining a judgment on the covenant.“ And it seems that he Sent SC 
, | — 








the Court of Exchequer where a puisne 703; but see (1898) Turamal v. Syed 
mortgagee was entitled to an account Dostugiri, 22 Mad., 286; (1897) Rajaram 
of what was due on his own mortgage v. Chunnilall, 19 All., 205. 
and also on account of prior incum- 3 Jones, sec. 1657. De 
brances, the prior mortgagees being ° (1889) Ramalinga v. Samiappa 
bound to submit to a sale, their dues 13 Mad., 15; cf. (1878) Land Mortgage, ` 
being first paid out of the proceeds. &e., India v. Vishnu, 2 Bom., 670. ei ga SÉ 
(1840) Perrott v. O'Halloran, 2 Ir. Eq., * Jones, sec. 1658. In England a ` Zë Dir 
423. mortgagee is entitled to the growing ` 
* (1889) Umes v. Zuber, 18 Cal., 164; crops and rents from the date of order 
WHI. A., 201; cf. (1895) Ajijuddin v. for sale ; (1833) Bignold, Exp., 2 Dea. — 
_ Budan, 1S Mad., 492. It should be & C., 398; cf. Ven, BEN een? 
` noticed ‘that the title of a purchaser not Dea., 225. i dE de 
a a party to the suit cannot be affected by ` $ (1870) De Nicholls Ve Saw a 
E — reversal of the decree; L. R., 5 C. P., 589; (1872) í 
EI Ma. v. Gopal, 26 Cal., 734; Guerra, L. R., 7 C. ight ge 
BOWN, T Te should also be stated nes, sec. s : 
a sale bags —— 
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may do so, even if he suffers such judgment to be barred by 
limitation. 





I must, however, admit that this view is not quite e? 
consistent with the case of Calinath v. Kunja Behary,' inew 
it was held that if the mortgagee allows a personal decree against = 
the debtor to be barred by limitation, he loses all right to proceed 
against the property in the hands of the debtor, and, it was added, 


he has no better right to proceed by a fresh suit against the mort 





gaged property, if it has since passed into the hands of a purchaser. — 


O'Brien v. 


The case of which I am speaking, it should be noticed, was not 
Lewis. 


decided under the Transfer of Property Act, but apart from this, — 
I take leave to doubt whether there is any general rule which would 
prevent a mortgagee from abandoning a judgment on the covenant, — 
security, provided, of course, = = 
there is no other impediment in the way of his doing so? In support — 

of this view, refer to O’Brien v. Lewis where a solicitor 
was allowed to enforce his lien, though he had not only obtained 
judgment for his debt but actually taken the debtor in execution*® — 





and proceeding, if he likes, upon his 


I may 


T. P. Act, And this brings me to consider the remaining provisions of 
99 — 
ce restrained section 99 of the Transfer of Property Act which says :—“ Wherea — 
m selling 


ed mortgagee in execution of a decree for the satisfaction of any laim, _ 





— whether arising under the mortgage or not, attaches the mortgaged 8 
decree for ` property, he shall not be entitled to bring such property to sale * 
otherwise than by instituting a suit under section 67.” — 

Observations In justification of this enactment, which, it will be noticed, 
Ea merely restrains a mortgagee from selling the mortgaged premises 
— except under a decree for sale, but leaves him at liberty to follow ` 
i the other properties of the debtor, the Law Commissioners obe 

g Berve :— “ There is a common practice on the part of mortgagees ` 





of suing their mortgagors on the debt as such and in executio Bas 
ae 





4 All., 257; (1880) Umrao Lal v. Behari, 
3 All., 297 ; (1881) Jonmenjoy v. Doss- 
money, 7 Cal., 714; (1875) Emam 
Momtazuddeen v. Raj Coomar, 23 W. 
R., 187; (1881) Rajkishore v. Bhadoo. 
7 Cal., 78. But the mortgagee could 


always maintain a second suit on his 


security if the court which tried the 
- first suit had no jurisdiction over the 
land. See (1874) Girishchunder v. 





—— 308; (1881) 


p fe 
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Bungsee v. Soodist Lall, T — Ges 
10 C. L. R., 263; (1892) Narasinga ¥ 
hese ete gph serge 16 Mad., 431. Ke 
* (1883) 9 Cal., 651. | 

2 See (1886) Chunni v. Bi 
All., 23. 

s (1863) 4 Gif., 396. 

* Cf. Jones, sec. 937 ; see al 
Lloyd v. Mason, 4 Hare, 1 
Exp. Sheil, 4 Oh. DS 


— K Ko CN Ki bk 

D E - — ui Kë ' 
d A 

Gioia’ aM 














de? 
z ck > ae 
Py x Ey 








RELATING TO SECURITIES. 713 


selling the mortgagor's interest in the property. This is purchased 
by strangers to the mortgage, who are thus virtually defrauded 
by an enforcement of the security of the existence of which they 
were wholly ignorant.” 1 

I must, however, confess that I do not understand how any 
such practice could have grown up, seeing that our courts never 
allowed the sale of a bare equity of redemption under a judgment 
on the covenant. ‘There is no warrant for holding,” said Sir 
Richard Couch in 1875, “that when a sale is under a decree 
for sale it conveys the rights of both creditor and debtor, but that 
when it is in execution of a simple money-decree, only the rights 
So too it was 


ACTIONS 


of the debtor pass and the creditor retains his lien? 


Observations 
of Couch, C. J. 


Difference 


betwcen 


said long ago by the learned judges of the Bombay High Court:— money-decree 


‘The Se? difference which we make in execution between a 
money-decree upon a mortgage and a money-decree not upon a 
mortgage is that where the mortgaged lands are attached under 
the former, the sale of them is deferred until six months or some 
other reasonable period expires in order to give to the mortgagor 
the opportunity of redeeming, which would be afforded to him in 
a suit for foreclosure or redemption. "7 

It is true there was an idea that the security did not pass 
to the purchaser upon a judgment on the covenant recovered on 
the original side of the High Court. But as the execution of such 
judgments was always limited to property not comprised in the 
mortgage, the mortgagee could not retain his security and at the 
same time sell the equity of redemption.* 

I admit a somewhat different view was taken in Allahabad 
and Madras of the effect of a sale by a mortgagee under a mere 


personal judgment against the mortgagor.’ But all the courts "` 





upon mort- 


gage and 


money-decree 
not upon it. 


View of the 
bad 
e M adras 





* Report of the Indian Law Com- 
missioners, 1879, p. 35. 
s (1875) Emam Momtazuddeen v. 
Ram Coomar, B W. R., 187 (1876) 
Bhuggobutly v. Shamacharan, 1 Cal., 
337; see also (1879) Narsidas v. Jog- 
ere 
_ © Per Westropp, C. J., (1880) Abdulla 
D Abdulla, 5 Bom., 8. The dictom in 
Maganlal y. Shakra, 2 Bom., 





945, 948, is opposed to all previous cases — 
on the point. > 

* Belchambers’ Practice, 336-37. — 

$ Compare (1876) Khub Chand v. Ka- —— 
liandas,1 All., 240; (1876) Akhe Ram — 
v. Nand Kishore, id., 236; (1877) Bal- 
want v. Gokaran, id., 433; with (1881) 












Observations 


on § 99, T. 


Act. 


K 





ni, ibid, 460; see also (1870) Ajudhya 
Bom v. Shamacharan, Bourke’s Rep., 
— attep Gao Brajanath v. Gobinda- 


P, 
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wël. for the — debt or for some — debt Es to = 
The law of estoppels, I need hardly remind. you, is at least asold 
as the Indian Evidence Act. — 

The Law Commissioners were, therefore, it seems to me, fight- 
ing against a shadow, and one cannot. help thinking that they were ~ 
led astray by some obsolete judgments of the Calcutta High ` 
Court, which certainly lent support to the notion that it was 
possible for a mortgagee to sell the equity of redemption under 





a judgment on the covenant and afterwards enforce his security 
against the purchaser.* 

The drastic nature of the remedy, too, invites criticism ; tor — 
the statute absolutely precludes the mortgagee from selling the ` 





mortgaged property, though the judgment may have no connec- 

tion whatever with the the mortgage-debt. Thus, suppose the ‘a 
mortgagee recovers judgment for a libel against the mortgagor who 
has no other available assets, he may not even in such a case seize 
the equity of redemption, albeit it may be sold at the instance of — 
every other judgment-creditor of the mortgagor. This may be = 
dramatic justice,—just punishment inflicted by the gods for — SC 
transgressions. But the mortgagee can hardly be expected to regard ` 
his — in this light. The truth is the zeal of codifiers 






























! (1869) Dullab Sircar v. — 3 p- 57. That the — — 
B. L. R., 407; 12 W. R., 303; (1875) were under a misapprehensién see 
Doolichand v.Omda, 24W. R., 263; (1876) from the fact that the original prop sal 
Tuka Ram v. Ram Chunder, 1 Bom., 314; was that the mortgagee’s “ 
(1888) Agarchand v. Rakhma, 12 Hog: shall be extinguished unless before th 
G78; (1884) Nursingh Narain v. Raghu- issue of the proclamation under th he 
bur, 10 Cal., 609; (1897) Ram Chundra Civil Procedure Code, sec. 287, he give 


= À 


v. Jairam, 22 Bom., 686 ; (1899) Muham- notice thereof to the — execu * 
mad v. ShibsSahai, 21 All., 309; dis- the decree,” Report, p. 35. — 
tinguish (1895) Dhondo v. Raoji, 20 * It has been suggested that È 
Bom., 290; see also the cases e éi bring a suit on the basis of t I he cha . 
in note 6, p. 489, ante. ats £ 
- 2 (1870) Kamini v. Ramilochan, 5 B. 


L. R., 450; (1867) Ramlochan v. Kami- 
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we all know, is like the zeal of reformers, proverbial for lack of 
discretion,—a charge from which the authors of the Transfer of 
Property Act, I fear, are not likely to be rescued by judges who 
steadily refuse to travel, as it is sometimes phrased, out of the 
four corners of an Act.! 

A distinguished English judge in a recent case remarked :— 
It is sometimes said that the Bills of Sale Act is badly treated 
and that attempts are constantly made to escape from it. No 
doubt that is so, and attempts will always be made to escape from 
every Act which is drawn in that hard-and-fast way. If the Act 
had been drawn in what I may call a more lenient form, there 
would have been inclination to enforce it rigorously. 


rigorous execution of a rigorous Act is really too much.” 


Bat the section in the Transfer of Property Act, of which I paite BT 


am speaking, has been construed with a rigour apparently beyond 


the reach of English lawyers. Not only has retrospective effect 
been given to it on the ground that the modd of enforcing a 
decree is a matter of procedure,’ but a sale in contravention of 
the section has been held to be absolutely unlawful, so that it is 
liable to be questioned by the mortgagor himself in another suit.* 

This is not all. 
incompetent to bring the mortgaged premises to salé, is nevertheless 
forbidden to levy execution on them, even ona judgment recovered 
by him under section 68 of the Act.’ Itissaid that judges are not 








Mad., 372; where the interests of third 
persons not parties to the suit were 


* See the remarks of Sir Henry Maine 
on the timidity displayed by English 
judges in construing statute law. concerned. It has also been said that 
Village Communities, p. 374. on the principle embodied in sec. 99 

* (1586) Per Bramwell, L. J., (1880) the mortgagee cannot acquire an 
Ex parte National, &c., Bank,15 Ch.  irredeemable title whether the property 
D., 42, 58. is sold by himself or by a third person. 

* (1886) Kanseri v. Ananthayya, 10 — Martand v. Dhondo, 22 Bom., 
Mad., 129. 

* (1898) Sheodeni Tewari v. Ram- 
suran, 25 Cal., 164; but see (1896) Tara- 
chand +. Imdad, 18 All, 325; (1898) 
Mayan Pathuti v. Pakuran, 22 Mad., 

éch 9M. po — fem Thaleri v. 
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to mould the language of a statute in order to meet an alleged = 
inconvenience and that effect should be given to the plain wor = 
an Act, ‘ nothing adding thereto, nothing diminishing.’ Bat Se 


sie? the good old rule lex non Coen? ad impossibilia aut inutilia — 





might well be applied in such cases, without straining the wofds 


DEE 





of the law or trenching upon the province of the legislature. 
And here let me pause for a moment to observe that what the 

mortgagor really wants in this country is not that the mortgaged’ 
property should not be sold except under a decree absolute for 
sule, but that the mortgagee should not be allowed to levy 
execution on other properties without first exhausting his security. | 
But the Transfer of Property Act has given the mortgagor a stone 
instead of bread. It is armed at an evil which never had any e 
real existence, while it has left undone that which it ought ta 
have done. 

— But it may be said that though the Act may not be a favour- 


decree for sale able specimen of legislative workmanship, it has at least curtailed in 
not permitted : — 


to proceed one respect the license previously enjoyed by mortgagees ; for $ 

against other ; — F — 

property of mortgagee who has obtained a decree for sale is not as of old free to 
ebtor. 


proceed against any property of the debtor he likes in the same 


a S| 





manner as an unsecured creditor. This is certainly true anda 


mortgagee w ho has got a decree for sale may no longer waive his | 
rights as a secured creditor and filch away the proceeds of a sale of = 
the equity of redemption, leaving the unhappy mortgagor to settle ` EE 
accounts with the purchaser,* and stooping only to rob, for the old ` ach 
cases on the subject all point strongly to the existence of secret : 
collusion between the mortgagee and the purchaser of the equity 


of redemption. But the protection given to the mortgages yk 
other cases bearing on the construction Cal., 262: (1897) — e. Te, 
of the section, see (1898) Grant v. 2 CG W. N., 33; (1898) Dai 
Subraman,iam22 Mad., 241; (1889) Chat- v. Habibur, 26 Cal., 166; 
tar v. Newal, 12 Al., Gi: (1895) Mahabir Kizakini v. Kizakini, 2 M. ing 
v. Saira,17 All., 520; ‘1895) Chundra v. 188, 
Burroda, 22 Cal., 813; (1895) Abhoyo- 1 See (1870) Fukeer v. Chutturd 
suree Vv. Gouri, 22 Cal., 859; (1895) 14 W. R., 209, where the dec u3 
RA . Matangini v. Chooney, 22 Cal., 903; but said that the execution should t 
— see (1896) Anna v. Thangathammal, against the mortgaged property 
ee a 2 Mad., 78; (1895) Meer Hussain v. and then against the — Ai 




















S SC A Subbaramappa, 5 M. L. J.. 230; (1896) Purmissuri v. Nobin, 24 \ Ce | 
—— Jogemaya v. Thackomon, 24 Cal., 473; et, (1872) Lait v. Sadit, 4 N. 
an E cf. (1896) Gouri v. Abhoyeswari, 25 (1887) Johari v. Sant, 9 2 un l., d 
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the Transfer of Property Act is merely illusory, for it does not Mortgagee 


t ù ke 
prevent a mortgagee from suing on the covenant and levying —— KX 


l the covenant, BEE T, 


execution on other properties belonging to the mortgagor. and may 
And he may satisfy his debt even out of the proceeds of the equity Sie debt 


l - Soch Or } afia | roceeds of 
ofs redemption, section 99 of the Transfer of Property Act aE 


notwithstanding. redemption. 
It may, however, be said that the mortgagor is not without a 

‘remedy, for where the equity of redemption has been sold to a third 

person, he may insist upon an assignment of the security or 

perhaps, even without any such assignment, realise the money 

from the mortgaged property. But this, I fear, is an impossible 

counsel of perfection which can only sound as a mockery to an 

embarrassed debtor by reminding him of the doom of Tantalus. 


bp 


And this is the proper place to call your attention to § 295, Civil ` 


section 295 of the Civil Procedure Code, which may perhaps be Procedure 


thought to operate as a check on the mortgagee. That section 
says :— 

“ Whenever assets are realised, by sale or otherwise in exe- 
cution of a decree, and more persons than one have, prior to the 
realisation, applied to the court by which such assets are held for 
execution of decrees for money against the same judgment- 
debtor, and have not obtained satisfaction thereof, the assets after 
deducting the costs for realisation, shall be divided rateably 
among all such persons : Provided as follows :— 

(a) When any property is sold subject to a mortgage 
or charge, the mortgagee or incumbrancer shall not as such be 
entitled to share in any surplus arising from such sale : 

“(h) When any property liable to be sold in execution of 
a decree is subject to a mortgage or charge, the court may, with 

- the assent of the mortgagee -or incumbraneer, order that the 

| property be sold free from the mortgage or charge, giving to 
_ the mortgagee or incumbrancer the same right against ` the — 
: — of the sale as he had against the porra nokt, Prati — 







































on § 25, 
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“ (e) When immoveable property is sold in execution 
decree ordering its sale for the discharge of an met 
therein, the proceeds of sale shall be applied— 

“ gest, in defraying the expenses of the sale ; 

“ secondly, in discharging the interest and principal 
due on the incumbrance : 

“thirdly, in discharging the interest and principal 
due on subsequent iIncumbrances (if any ) e and 

“ fourthly, rateably among the holders of decrees for mi 
against the judgment-debtor who have, prior to the sale of th : 
said property, applied to the court which made the decree orden E: 2 
such sale for execution of such decrees, and have not obt ed ` 
satisfaction thereof.” 

At first sight, the foregoing section would seem absolutely i 
preclude a mortgagee from sharing in the proceeds of the ez 
of redemption. But if you examine the language a little clos Wes j 
you will find that the proviso being annexed to a section, W ich 
gives certain rights to execution-creditors, can refer only to a assi 
in which the court is called upon to distribute the assets among” 
rival judgment-creditors. It cannot therefore prevent a me e 
who has obtained a personal decree against his debtor from seet: 
away the whole of the surplus proceeds, if there are no jti er 


A 


ereditors and the money stands to the credit of the mortgago x — 

Then again, the words * sold subject to a mortgage” | ve 
received a construction which mortgagees are not li ely * 
fail to turn to very good account. In the case of 
Buz v. Chutterdharee? Sir Richard Couch observed: “ 
think that section 271, Act VIII of 1859, or r ie 
proviso in that section, is intended ‘to apply to a case \ 
the property is actully sold subject to a mortgage a 
the transaction is such that the purchaser is buying th 
perty subject to the mortgage, where he is, in fact, = re 
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ss the equity of redemption which remains in the judgment- 

debtor ; and it does not apply to a case where there is merely the 

|" right by law in the mortgagee to enforce his mortgage against the 

ij purchaser. Now, here it does not appear that the sale to the 
purchaser was in fact subject to the mortgage. By ‘in Det w 
mean that it was not so subject by the contract of sale, and there 
was merely a legal right existing which might be capable of being 
enforced. It seems that a petition which was presented by the 
present appellant was not taken notice of, and neither in the 
proclamation of sale, nor in any of the sale proceedings is mention 
made of the existence of any mortgage. Nor is there anything to CS 
show that only a limited right of the jadgment-debtor was to be 
sold. Therefore, upon that construction of section 271, we should 
say that the proviso does not apply to the present case.” 

It would, therefore, seem that the mortgagee may, upon A Fatir Bure. 
judgment on the covenant, compete for a share of the purchase- —— 
money with an unsecured judgment-creditor of the mortgagor, — — 
although it is settled law that an execution-purchaser ordinarily 
buys only what the judgment-debtor could have honestly sold." arabs 
Sir Richard Couch was further of opinion thata mortgagee, though Ss? 
he was expressly directed by the decree to proceed against the mort. ` — 
gaged property before he could execute the decree against the 
debtor personally, could nevertheless say “ I waive my rights as 
mortgagee and claim a share in the assets only as an unsecured Ge 
creditor.”2 I am, however, bound to add that the court in the Bees: — 
exercise of its inherent jurisdiction to prevent any abuse of its SS Seas 
process used sometimes to refuse its assistance to the mortgagee ea abe 
in his attempt to cause wanton injury to the mortgagor. Such V- Aman. — e g 
interference was, however, confined only to very flagrant in- a 
stances. Thus, in one case the court compelled the mortgagee to 
proceed cs the — pore —* where such — 


— — — 

























1 Where, however, a person has been 
SÉ adnod to lay ont money in the bond and Colonial See Vol. IHI, pp- 2 
fide belief that he was purchasing the 2 The addition of the words ‘a 
— — incumbrances, the in tho fia pray A a rs 
` claim of the mortgagee to the proceeds Code of Spt ire w 
e may be supported on —— wanting in tł 
| tends to proven a elreuity ot s e 
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had been sold under an execution at an under-value on account 


Gulab We 
Pemian. 


a ass 


of a somewhat dubious jurisdiction. 
easily evaded that they cannot be of much real service to ke 


mortgagor. 


Actions for 
foreclosure to 
be so framed 
that complete 


done to all 


parties 
interested. 


the case. 


| Puisne mort- 
A gagee not 
| allowed to 

redeem with- 


all subordina 
incumbran- 


cers, 


— —— — — — — — — 


a (1882) Ali T EE vV. Turab 
Ali, 4 All., 497. Distinguish (1887) 
Johari Mal v. Sant Lal, 9 All., 484. 

2 (1883) 5 All., 342. See also (1875) 
Byjnath v. Doolhun, 24 W. R., £3 ; (1871) 
Kaleedas v. Lalmohan, 16 W. R., 306; 
(1866) Haokum Beba v. Khagah Mahm- 
mad, 6 W. R. Mis., 13 ; (1871) Mitterjest 
v. Scott, 17 W. R., 62; (1881) Golake v. 
Sarbomongola, 8 C. L. R., 189; (1868) 
 Kuppiya e, Thasamathai, 4 Mad. H. C., 
49; (1873) Bank of Bengal v. Nundolal, 
12 B. L. R., 509; Prem Sookh v. 
= Kishoon, S. D. A., 1849, 18; cf. Ulee 
, ECH Imam, N.-W. P. S. — 1860, — 
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its being incumbered and purchased by the mortgagee’s bre her 
So again, in the case of Gulab Sing v. Pemian® the court held th 
to allow a purchaser of the equity of redemption to take ar | 
signment of a decree for sale upon a mortgage and then to le 
execution upon property outside the mortgage, would be to onal 
him to pay, himself twice over to the injury of the mortgagor.® 
The Transfer of Property Act has now substituted a definit 
rule in place, if I may say so without offence, of the fitful exercise 


I will now proceed to deal with actions for redemption and w 
begin by reminding you that they must be so constituted th | 
justice may be complete justice may be done to every body, including pe oa 
whose foreclosure may be necessary to work out the equities of 
But this rule does not render the presence CH 
original mortgagor necessary in an action for redemption betw 
his mortgagee and a sub-mortgagee; though such original mort w 
gagor cannot redeem without making the sub-mortgagee a party 

One of the corollaries from the foregoing rule is that i 
a puisne mortgagee seeks to redeem, he must foreclose all 
out ene persons whose rights are subordinate to his, including the ov ner 
E ef the ultimate equity of redemption, " as their right to SH 
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* Cf. (1882) Ramdhone Dhur ¥.Moh 
Chunder Chowdhuri, 9 Cal., 406 ; c 
L. R., 565. See also (1888) Morc 
Balaji, 13 Bom., 45. These ee 
two cases in the reports in Wee h 
court was called upon to protect t 
purchaser. All the other cases | er 
cases in which the mortgagor 4 , 
protection on the ground of ce 
tween the mortgagee and the pi 

* Seton, 1733. See also theca 
in note (2), p. 680. Formal ni 
submortgageisunnece ry, 
het v. Gunesh, Bom. P. J., 
Narayan v. Maruti, Bom. } 

$ Seton, 1645; cf ` 
Smith, ei GR Ve — E 
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would otherwise remain open, thus exposing the prior mortgagee 
to another suit. It follows, as I told you before, that if a puisne 
mortgagee is unable to foreclose his own mortgage for the reason that 
it is not due or for any other cause, he may not redeem a prior mort- 
gage adversely,as he cannot, in that case, bring the mortgagor before i 
the court for the purpose of completing his remedy by foreclosure." 

I should also here remind you that where there are several 
successive-mortgagees, though the mortgagor can redeem the last 
mortgage or a puisne mortgagee the one next before him without 
redeeming any other, neither of them can redeem an anterior 
mortgage without redeeming all whoare between that mortgagee and 

. himself? But, as a general rule, a prior mortgagee is not a neces- As a rule, 
sary party to an action to redeem a subsequent mortgagee, unless EE na 
his presence is necessary to ascertain the amount due to the latter. party in action 

z — — a. à e to redeem 
Nor, à fortiori, can the rights of strangers be debated in an action subsequent 
for redemption as the parties to the mortgage-deed or persons — 
claiming under them are the only proper parties to such actions, 
But a third person who has retained part of the mortgaged pro- 
perty under the authority of the mortgagee may be rightly added 
as a defendant in an action for redemption.* If the original Original mort- 


s ; gagee nota 
mortgagee has absolutely assigned the mortgage, he is not — 
pile d rty after 
necessary party, except where the mortgagor seeks to enforce assignment 
of mortgage: 


against the assignee an equity derived from the fraud of the whenishea 
. > | ` a e —— . necessary 

original mortgagee, or claims repayment of monies received in party? 

excess of the mortgage-debt and the original mortgagee was in 

possession when he assigned the security. But if there is no claim 

for repayment and the receipts are only used for the purpose of re- 

ducing the debt, the original mortgagee should not be made a party.’ 








3 Pp. 299—300, ante ; (1868) Vithaldas * (1856) Hood v. Easton, 2 Jur., N. S., 
v. Karsandas, 5 Bom. H. C. (o.c.j.), 76; 729. Distinguish (1894) Lakshman e. 
(835) Ramsbottom v. Wallis, 5 L. J. Gopal, Bom. P. J., 124. 
Ch., N. S., 92. But a prior mortgagee s (1885) Bickerton v. Walker, 31 Ch. 
may be restrained from making a sud- D., 151. 
' den sale for the purpose of preventing ° (1740) Lowther v. Carlton, 2 Atk., 
a redemption ; (1852) Rhodes v. Buck- 139 ; Story’s Equity Pleadings, sec. 190. 


land, 16 Beav., 212. ¥ (1740) Lowther v. Carlton, 2 Atk., 
3 (1882) Tzeran v. Smith, 20 Ch. D., 1383; (1717) Anon., 2 Eq. Ca. Abr., 594; 

T24, 729. (1802) Chambers v. Goldwin, 9 Ves., 254, 
* (1852) Lord Kensington e. Bouverie, 269; cf. Jones, sec. 1100. 

16 Beav. 194. | 
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It is hardly necessary to state that as not only the mortgagor 
but also all persons who have acquired any interest in the mortgaged 
premises are entitled to redeem, they should all be joined as parties." 
If, therefore, a person who has only a partial interest in the 
equity of redemption seeks to redeem, he must bring in as parties 
to the action all the other persons interested in the equity of 
redemption ; as if they are not brought before the court, the 
mortgagee may be subjected to another suit.* Thus, when a 
subsequent mortgagee of a part of the estate comprised in the 
first mortgage claims the right to redeem, he must make the 
owners of all parts of that estate parties to his suit, for the prior 
mortgage must be redeemed entirely or not at all. So also where 
an equity of redemption is reserved "to A and B and their heirs 
or to either of them,” both must be parties to an action for 
redemption.’ 

But when redemption is sought by one who was not made a 
party to a foreclosure suit and whose rights have been in consequence 
not barred by it, he should not join as defendant any one who was 
made a party to the foreclosure suit and whose rights have been 
extinguished by the decree.* Where, however, the property has 
been sold, the purchaser is a necessary party because, as you will 
see before the lecture draws to an end, such purchaser is in effect, 
when the property is sold under a defective decree, an assignee 
of the mortgage. 


Before concluding the subject of the proper parties to an ač- 

tion for redemption, I should state that it is an elementary rule that — 
> . | 

no person who cannot show a title to the estate of the mortgagor — 


ean redeem, but if, as I said before, executors or trustees franda- 
lently or collusively refuse to redeem, creditors, legatees or other 
pers6ns interested in doing so may maintain an action for redemption 





A —— — — — 


* The mortgagee, if he is entitled to Jur., 190; (1820) Cholmondely v. Clin- 
a right of pre-emption, can resist re- ton, 2 J. & W., 1, 134; Bolton v. 





demption by an assignee of the mort- Salmon (1891), 2 Ch., 48, 52; distinguish 


gagor ; (1892) Ukku v. Kutti, 15 Mad., ` (1844) Greenwood v. Rothwell, 7 Beav., 


401. Buta contested agreement cannot 279; (1892) Konna v. Karunakara, * 


be set up as a defence ; (1896) Gyasudin Mad., 328. 


ve, Ismail Khan, Bom. P.J., HS. S (1852) Hill v. Edmunds, 5 Deo 
“2 (1840) Henley v. Stone, 3 Beav., S., 603. — 

355; : — Chamberlain v. Thacker, 14 . Jones, se sec. 1100. — Aa 
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in the same way in which they can foreclose a mortgage, if a k 
sufħcient case of fraud or collusion is made out.! a 

To proceed. The mortgagor may bring a suit for redemp- When can suit 
tion at any time before the mortgage is actually foreclosed or the fecken 8 
mortgaged property sold under a power of sale. He may there- o 
fore institute an action to redeem though, at the very moment, a suit 
for foreclosure may be pending in the same or another court.* 

The plaint should contain sufficient averments to meet the What the 
case that the mortgagor wishes to make out and should ask for EC — 
all the remedy which he claims. Thus, if the mortgagee has been pubes a 
in possession, the plaint should allege it and pray for an account 
of the rents and profits, and where the mortgagor seeks to charge 
the mortgagee with any loss sustained by him owing to the “See 
latter's failure to perform any of his duties, he must state the aa 
material facts upon which he relies in support of his claim, in Sc) 
order that the question may be disposed of at the trial and special — 
directions given by the court in the order directing an aceount.* E 
But, as I told you before, a mortgagee who has entered into Sch a 
possession or assumed control over his seeurity is chargeable with — 
wilful default, as of course, whether any claim to that effect is or — 
is not made in the pleadings. If, however, the facts are disputed E: E 
they must be proved at the trial. pt 

If the mortgagor admits anything to be due on the security, Paint to make — E 


e d f: tenderof ss = 
the plaint ought to make a tender of the amount ; and if the action amount due on 


is brought on the ground of a tender made and refused, it — — ae | 

should be followed up by a payment into court. But the omission ` ` ri: on 
~ of the mortgagor to do so only raises X question of costs and is — 1 

never fatal to the action.’ E 


——— — rem 


* (1742) Franklin v. Fern, Baru: Clk — Mad., 505. But see (1896) 
R., 30; (1801) Troughton v. Binkes, 6 Gyasudin v. Ismail, Bom. P. J., AS. 


Set 
— 












Ves, 573; (1877) Yeatman v. Yeatman, * Sec. 60, Transfer of Property = oe h Ss 
7 Ch. D., 210. Act. This is also the practice in — 


2 Besides the mortgagor, any of the England, though it is not followed in si — — 
persons specified in sec. 91, T. P. Act, America. Jones, sec. 1093. = = Z =o 2 o2 o o 
may institute a suit for redemption.  * Daniell, p. 1389. © = 9 9) 
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Where mort- 


Taree cl aims 
interest under Any interest under the mortgage, the only remedy open to the 
mortgage, the 
plaint should 
allege dis- 
charge and 


It should be here noticed that so long as the mortgagee claims 


mortgagor is an action for redemption, though the mortgagor 


may assert that the debt has been fully discharged. In such a 


call upor e dë "ONF Bi i ie 

a + D CT Bey H q | i i D e Lë KA" l 
Rettngge to CON: however, the mortgagor is not bound to offer to pay whatever 
account. 


may be due to the mortgagee, but the plaint should allege the 
and call the 


mortgagor is able to establish his 


discharge of the mortgage 
And if the 


he may be entitled to a judgment for immediate possession of 


upon mortgagee to 


account. case. 
the mortgaged premises, though such an action is treated as an 
action for redemption.! 

(aim for orer- 

payments to be 


included in 
action for 


And this leads me to remark that an action for redemption 
ought to include a claim for over-payments ; as no fresh action 


redemption. Will lie, though the mortgagor may have been ignorant of the 
subject of the claim at the date of the order for redemption.* His 
e only remedy in such a case is an application for a review of 


the judgment. But a mortgagor who has paid the mortgage-debt 
without requiring the mortgagee to account for rents received 
by him while he was in possession, may maintain an action for 
money had and received to recover back the amount overpaid- 
But the point is not free from doubt, and it seems the mortgagor 
will be relieved only when he pays under protest. 

An action for redemption ought, strictly speaking, to contain 
an offer to redeem ; but it is open to the court to make a deeree 


for redemption, though the plaint does not contain any such offer ; 


In action for 
redemption, 

decree made 
even if plaint 








does not 
— and a mortgagee who sets up a title as absolute owner cannot 
certainly object to the frame of the suit. In a recent Australian 
Ghaffar Muhammad, 21 All., 272; dis- Dharm, S. D., N.-W. P. (1854), p. 352 3 KR 
. 





tinguish (1890) Salig Ram v. Har- 
charan, 12 All., 548. 

2 Jones, sec. 1096. But where the 
condition of the mortgage has been 
saved by performance in due time, the 
mortgagor may sue the mortgagee if he 
happens to be in possession in an action 
in the nature of ejectment. Jones, 
sec. 1093. 
` 2 (1869) Babaji v. Taman, 6 Bom. H. 
C., a. c., 97 ; distinguish (1867) Gour v. 








Sahay, a ES = 364; Debeedeen v. are not nas bere?" 
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(1869) Sitaram v. Bhageant, 6 Bom ` 
H. C. (a. c. j) 1089; et (Isp 
Shoobridge v. Woods, 8 Jur., 27 ; quare, S 
as to the effect of Art. 105 of Act XV 
of 1877. But arrears of Malikhana ` 
may be separately sued for; Wazeer 
Ali v. Jugmohun, S. D.. NW: F- 
(1854), p. 465. SS 
* Barnard Zenn 27 Wich: 
Clark v. Finton, 9 Ill., cited in Jones, 
sec. 1116, but the American a wuthoritie 
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ease,' where the plaintiff sought to recover possession of the rea — 
mortgaged premises as if they were unincumbered and the defendant dw., Company. — 
resisted Ethie action, not as mortgagees in possession, but as absolute e 
owners, and the issues disclosed by the pleadings, which were i 
somewhat loose and informal, were not merely mortgage or no 
mortgage, but also whether the defendants had ceased to be mort- 
gagees and become the absolute owners, the Supreme Court 
of Victoria treating the suit as in the nature of an equitable 
ejectment in which each party claimed an absolute interest in the 
property, took an intermediate view of the rights of the parties, 
and, being of opinion that the original relation of mortgagor 
and mortgagee had not been determined, directed an account 
as in an ordinary redemption-suit. It was contended on appeal 
before the Privy Council that the court was not justified in making 
a decree for redemption, and the practice of courts of equity in 
England was relied upon in support of the objection. The con- 
tention was, however, overruled by their Lordships, as the | — 


dismissal of the suit without any trial of the matter in contro- Sr 
versy in the litigation, if it could not be taken to affirm the as 
absolute title set up by the defendants, would certainly have left a 2 
the question open to future litigation. In any event, their Lord- a 





ships observed, it was necessary to ascertain, having regard to the 
form of the suit, whether the advances made by the defendants on 
the footing of the mortgage had been satisfied by their receipts, 
or whether there was still any balance due to the mortgagee. 

The mortgagor may also claim redemption by way of alter- m 
native relief. Thus in England, it has been held that the mort- geod cot ș “ide e 
gagor may in the same action even without obtaining the leave alternative 
of the court claim to have the mortgage-deed set aside and in the re deet P 
alternative, redemption if the deed should be upheld. And an Res, 
action for redemption will not certainly be dismissed at the 


oe 
























ı National Bank of Australasia v. Dundo e Dn W. N. ue 
en United Hand-in-Hand and Band of as to incompatible alte e 
-~ Hope Co. (1879), 4 App. Cas., 391 ; dis- “mortgagor may — he de 
— Oe ere eee 
3 Hunt v. Worsfold ge ag ont o * ig te eer eem t ier: trans. 
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present day, simply because the plaintiff insists upon his right 
to redeem upon certain definite terms which he is not entitled 
toclaim.' The old cases, therefore, as to the proper mode of plead- 
ing by a mortgagor are not now of much importance ; for forms 
are no longer regarded as sacrosanct as in the days when it was 
the established rule that an action of redemption must contain an 
express offer by the mortgagor to redeem, and that it was not 
sufficient that taking the plaint and answer together, the suit ap- 
peared to be in substance a suit for redemption.” 

But where alternative relief by way of redemption is not 
sought and the mortgagee does not claim to be the owner, 
it is doubtful whether the action can be tarned into one for 
redemption as that might amount to the conversion of a snit of 
one character into a suit of another and inconsistent character? 
The authorities, however, are conflicting, though when sifted and 
winnowed by the light of a well-known dictum of Sir George 
Jessel, many of them can hardly be treated as precedents.* The 
hetter opinion, however, seems to be that if the action is institated 


— — — — — — * a — — — = — — — 


Mad., 184: (1595) RamenadAan +. AF 
konda, 18 Mad., 500. See also (1806) 
Muthu +. Rayalu, 6 M. L. J., 51, where 
plaintiff having onsuccessfally sned in 
ejectment was not allowed to bring 
a subseqnent suit to redeem. But 


* For ‘he former law on the snbject 
see (1852) Seagrare v. Pope, 1 DeG. M. 
& G.. 785. 803 2-16 Jur., 1108. 

3 See among other cases (1826) Mar- 
tinez v. Cooper, 2 Russ., 198; (1546) 
Gordon v. Horsfall, 5 Moore, P. C.. 398 ; 













(1850) Inman v. Wearing, 3 DeG. & S.. see (1905) Kupper v. Venkata, H, 
729; (1859) Johnson v. Fenesmere, 2 220; cf. Ramdeħloo v. Babe Pirthes, 
Beav.. 88; (1866) Crenrer Mining Co. S. D. N-W. P. DME r Sii EE 
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(1879) Dirgopal v. Bolakee, 5 Cal., 269 ; 
(1892) Ramasami v. Vellaza, 2 M. L J., ` 
48; (1879) Fenkatanara Samniah v. 


H 
D i =? * 
- 5 K d 
d H a 


v. Willyams, 35 Beav., 353; cf. (1892) 


Perumal v. Kaveri, 16 Mad., 121. 


3 Sec. 53 of the Code of Civil Proce- 


dure. 
* (1874) Raghoobor v. Bheekaree, 22 


WR. 472: (1879) Nanack Chand e. 


Teluckdye, 5 Cal., 265 : 4 C. L. R., 358; 





Murugeser v. DèSoysa (1891), A. C., 600: 
But see (ISSI) Kasimunisa v. Ni 
ratan, 8 Cal., 79: 9 C. L R, 173; 
10 ©. L. R., 113; (1882) Chunder Nath ` ` 
v. Nilakanta, 3 Cal., 690; reversed op ` ` 
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for purposes absolutely inconsistent with redemption, it cannot — 
properly be converted into an action to redeem . | 

In connection with the question of pleading, it may be noticed —— 
that the mortgagor who seeks to redeem must establish the truth redeemspecifie ` 
of the mortgage if the defendant denies its existence.* It is a part — 
of the same rule that a mortgagor who claims to redeem a specifie* 
mortgage will be bound to prove it,’ though where the defendant 
admits a mortgage of a different date, redemption may be allowed on 
the footing of the admitted mortgage.* The mortgagor may also fall 
back on his prior securities 











s if an alleged mortgage by which they 

were consolidated turns out to be invalid or is incapable of proof. ioe 
= In an action for redemption, the usual accounts are taken in Accountingin ` 

the same way as in an action for foreclosure, and any sums received 

by the mortgagee subsequent to the decree may be brought into Dé 

account, thongh no express reference is made to future rents.® SE 

Such account will, of course, include monies, if any, paid for the 
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redemption of prior incumbrances. 


Bat if the mortgagee has become the absolute owner of any On mortgagee — 
part of the mortgaged premises, he cannot say to a subsequent —— Er 


mortgagee ‘you must pay me the whole of what I have paid to a ~% partot — 
— 
prior mortgagee. In such a case, there must be an apportionment — 


" (1898) Cordon e. Horefall, 5 Moo. 
P CG. 308; (1865) Crencer e Willyame, 
EN Bear... DI 

s (1867) Awaji e. Deoti, 5 Bom. H. C. 
R.. aset, 159; 0570) Ratan v. Jiwan, 
1 AN. 191; (1586) Vura v. Jagat, SAIL. 
205; (1888) Aari v. Shsodayal, IL AIL, 
<8; (184) Serji +. Chinna, 1 M. 
LA. 151 ; (1873) SAeorution +. Doorga, 
6 NW. P. WW; (1884) RamrAendra 
+. Balaji, 9 Bom., 197 ; ef. (1975) Kishen 
Dutt e Narendar, L R, 3L A. Si: 
ef. (1398) Muhammed v. Man Sing, 9 
All. EA Where « mortgagor seeks 
to redeem op payment of the money 
that may be foand due on the mortgage 
he cannot recover without any pay- 
ment, merely because the mortgagee 
denies the existence of the mortgage ; 
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* (ISH Gorindrao e Ragho Dash- 
mukh, 38 Bom., 543; (1599) Rangsami 
v. Krishna, 72 Mad., 20; (1896) Sheo 
Prasad +. Latit 18 AIl., 403; (1876) Ratan 
e. Jiwan, 1 AIN., 194 ; (1889) Parmanand 
Sahib Ali, U1 AIL. 438; Tingari e, Bhug- 
wan, A. W.N. (1889), p- 187; distinguish 
(1868) Diatie v. Beharee, 3 Agra, 33. 

* (1860) Unicha e, Valia, 4 Mad. H. 
C.. 350; (1884) Unima v. Rama,8 Mad., 
415; (1895) Arisina v. Rangeami, 18 
Mad., #2; 5 M. L. J., 187; (1999) 





































728 LAW OF MORTGAGE. 


EE of the redemption-money. The propriety of this rule is so 
respect of that obvious, that one is surprised to find that the court of appeal 
eyen in England was seriously invited in a recent case to countenance 
what Lord Justice Lindley calls the absurdity of perpetual recurring 
redemptions. “If the plaintiff,” says the learned judge, “on 
redeeming the £6,000 could stand as first mortgagee on the 
paper mills for that sum, and if Howard could redeem him in his 
turn by paying him off the same sum, Howard would then be 
what he was before, viz., first mortgagee of both properties for 
£6,000 liable to be again redeemed by the plaintiff on the same 
terms as before, and there would be a perpetual seesaw each in 


turn redeeming the other as soon as the wg redeemed him. 


ë 

This ts absurd and cannot therefore be right.” 
Ee To go back. Where a single right of redemption is given 
asingie right to several, one of whom may redeem separately as in the case 
“Fr | 


ixgirento of joint tenants or tenants-in-common, the decree directs a 
conveyance to such of them as shall redeem, or the conveyances 
may be ordered to be made to them of their respective interests 
in the equity of redemption.* It may also be here noticed that 
when the mortgagee has incumbered his security, redemption will 
be decreed on payment of the mortgage-debt by the mortgagor 
who will be entitled to a conveyance from the mortgagee and sub- 
mortgagee, and delivery of the deed at once without waiting for 
the accounts to be taken between them. 

The mortgagor has the same period to redeem as in an action 
for foreclosure, but where the mortgagor is the plaintiffa very strong 
case must be made out before the court would enlarge the time for 
— Ifthe mortgagor does not pay the money which has 
been found due to the mortgagee within the time allowed to him, the 


















(1590) Swrithett v. Hesketh, 44 Ch. D., Howard (1898), 2 Ch., 54; (1874) Gan- 
161, 165-6; cf. (1898) Surya v. Monin- pati v. Damodar, Bom. P. J., 2, where 
dra, 4 C. W. N., 507. the co owners were not parties. 

3 Seton, p.. 1149 (1848) Thorneycroft _ * (1864) Lysaght v. Westmacott, 33 
e Crockett, 2 H. L. C., 239. See also Beav., 417. 
* * Compare (1811) Novosielaski v. 





andi (1896), 1 Së OI 





: V: Howard (1893), 2 Cb., 54. created by it; cf. (1869) Pearce v. 
See also the remarks of North, J., in Morris, L. R., 5 Cb., 227: Flint e 
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Wakefield, 17 Ves., 417 ; (1835) Faulkner 
V- Bolton, 7 Sim., 319 ; with Collinson v- J ; 
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R 
mortgagee, unless the mortgage is simple or usufructuary, may Period for ` ` d 
apply to the court for an order that the plaintiff and all persons Enlargement ` 
time. 

claiming through or under him, be debarred absolutely of all right 
to redeem. He may also, unless the mortgage is by conditional 
sale, apply for an order that the mortgaged property be sold." 

In an action by a second mortgagee to redeem the first mort- Proper form 
n action 


is that in default of the plaintiff redeeming, the action is to stand —— 
redeem first 






gagee and to foreclose the mortgagor, the proper form of judgment i in 





But where there are different estates in mor 





dismissed with costs.’ 
mortgage, a puisne mortgagee can abandon part of his security and to 
without injury to the rest? —— E 

On the dismissal of the mortgagor's suit for redemption, the J 
last incumbrancer in England takes the place of the mortgagor, the 
others becoming first and subsequent incumbrancers according 


we 


to their priorities ;* as such dismissal has precisely the same effect Dismissal 


in cutting off the equity of redemption as a judgment of fore- fa for defen 
closure, except where the suit is dismissed for want of prosecu- '% 
tion,® or the plaintiff is a mortgagor who seeks to redeem an ™°"*? ie 


equitable mortgage, and who cannot be called on to convey the 


estate to the mortgagee, if his action is dismissed.® 


But this 


broad rule has not been adopted in the Transfer of Property Act, 
and it cannot certainly be applied to an usufructuary mortgage.’ 


* Section %3, Transfer of Property 
Act. Cf. Conveyancing Act, sec. 25, 
and see Annual Practice (1900), 
pp. 698—700. 

3 (1585) Hallett v. Furze, 31 Ch. D., 
312. But in Ireland where the English 
practice of obtaining a final order to 
dismiss is not followed, the court may 
proceed to sell the property after the 
date fixed for redemption and the 


carriage of the proceedings may be 
given to the prior mortgagee; (1848) 
Ex parte Hutton, 11 Ir. Eq., 160. 
* (1859) Pally v. Wathen,7 Hare, 351. 
* (1843) Coltlingham v. Shrewsbury, 
3 Hare, 627, 637. | 
s (1741) Cholmley v. Oxford, 2 Atk., 





— — — — 








(1899) Dondh Bohadur v. Tek Narain, 21 
All., 251; where the previons suit was 
dismissed on a technical ground. In 
America, authorities are divided on the 
question of the necessity of a formal 
decree dismissing the bill for — 2 
tion, Jones, secs. 1108, 1568. E? 

e (1875) Marshall v. Shrewsbury, Ls 
R., 10 Ch., 250, 24. An action for 
redemption by an equitable mortgagor 


mortgage 












is however very uncommon. It may  — 


be noticed that the general rule holds — 


good in England even in the case 2 — 


Welsh mortgage, which pen. oe 
narily be foreclosed by the m 
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130 LAW OF MORTGAGE. 
It should be noticed that the dismissal, will operate as a 
m ` kd - 

foreclosure only as against the person seeking redemption and 

not as against a defendant who is only given a permissive right 

to redeem by the judgment or as against a person who having 

a prior right to redeem has waived it in favour of the plaintiff.' 
And this brings me to a point on which the High Courts in 


Effect of 
dismissal. 


If no order for 
foreclosure or 
sale is contain- 
ed in decree, 
mortgagor’s 
right of re- 
demption not 


— — time, the mortgagor’s right of redemption will not be extinguished, 


India are divided in opinion. In Madras, there is a long line of 
cases whith lay down that if the decree does not expressly contain 


an order for foreclosure on default of payment within a prescribed 








Migh Court. and he can bring a fresh suit for redemption. In this view, the 
mortgagor, who lets the time for executing his decree pass without 3 
seeking to enforce it, is in the same position as a mortgagor in — 
England whose action for redemption has been dismissed for want 
of prosecution. On the other hand, there is an equally long line d 

S , ` 

View of the ases ] 1e bav ; ahs | SEN 2 TE 

Allahabad and of cases in the Bombay and Allahabad reports which lay down that 

ch High if the mortgagor does not in such cases redeem within the time 


allowed by law for the execution of decrees, the judgment will 
operate as a decree for foreclosure. On one point, however, there 4 
does not seem to be much difference of opinion. If the judgment — 

‘ merely directs that the mortgagee shall be put into or retain 
1 (1852) Chappel v. Rees, 1 Det? Ce ee a ee 

G., 393 ; (1863) Exp. Paine, 3 D. J. Es, 





Anrudh v. Sheoprasad., 
(1582) BandhAu v. 


4 All., 481; 
Shah Muhammad, 14 


- 458. All., 350; (1896) Hoy v. Razuddin, 19 3 
3 (1882) Sami Achari v. Somasundram, All., 202 ; (1892) Jaikishen v. Bħola- 


: 6 Mad., 119; (1883) Periandi v. Angopa, nath, 14 AN., 529; (1893) Wazir v. 





7 Mad., 423; (18585) Aaruthasami v. 
Jaganath, 8 Mad., 478 ; (1897) Nainappa 
v. Chidambaram, 21 Mad., 18; (1892) 
Ramunni v. Brahma, 15 Mad., 366: 
distiinguish (1893) Ramasami v. Sami. 
17 Mad.. 96; 4 M. L. J., 28; (1895) 
Fallabha v. Vedapuratti, 19 Mad., 40: 
5 M. L. J., 252 ; (1874) cf. Dinkar Doyal 
vy. Sheo Golam, 22 W. R., 172. 

s (1883) Gansavant v. Narayan, 7 
Bom., 467; (1887) Vishnu v. Balaji, 
12 Bom., 352; (1888) Maloji v. Sagaji, 


13 Bom,, 567; (1889) Narasinha v. 


Bhogvantrao, 14 Bom., 327; and the 
cases cited therein ; (1891) Narayan v. 


| Seege 16 Bom., 480 ; (1871) Golam 


, — Rukhee, 3 N.-W. FS 62; 








Dhuman, 16 All., 65 ; distinguish (1899) 
Dhond v. Tek Narain, 21 All., 251: 
but see (1867) Choitu v. Poorum, 2 
Agra H. C., 256; (1889) Muħammed 
Samiuddin v. Mannulal, 11 All., 386. 
It is otherwise in the case of a decree 
for sale; (1892) Kanara v. Gavinda, 16 
Mad., 214 ; (1887) Behari v. Ganpat, 10 
All., 1. Itshonld be noticed that if 
the time is allowed to pass without 


payment of the mortgage-money, the 
mortgagor cannot enforce any right VS 
his by execution ; (1891) Ramlal v. Har SS SE 


Narain, 13 All., 400; (1829) Vallabha © 
v. Vedapuratt 19 Mad., 40; (1889) Toyas 
dath v. Krishna, 13 Mad., ae 


& 
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possession of the mortgaged property, the mortgagor may certainly 
bring a fresh action for redemption.? 
I find I have allowed myself to overlook the proper arrange- 
ment of my subject and must draw back a little. No account of a 
mortgagee’s rights would be complete without some reference to Costs of 

































— 
the costs of an action for foreclosure or redemption, a topic ër ae — 
which fills eight pages in small type in the last edition of Fisher's de 
Mortgage, reminding us of a saying of an EngħĦsh lawyer SE 
that the importance of questions is in this ratio :—First costs, | — 
second pleading, and third, very far behind, the merits of the 
case. : 


~ A right to add his costs to the security is treated in the Mortgagee's 
English law as an indefeasible right of the mortgagee, except where — 
he is guilty of misconduct ; as, for instance, where he fraudulently — 
denies the mortgagor's right to redeem, or retains possession of š oa 
the property, claiming it as his own though he has been overpaid.® 
It is a logical conclusion from these premises that though the 


mortgagor has no right of appeal on a mere question of costs, the ` 











* (1896) Raju Pampa Rao v. Pratapa, Bolingbroke v. Hinde, 25 Ch. D., 795; 
19 Mad., 249; (1898) Hara Prasad v. (1856) National, &c., Bank v. Games, 31 
Sheo Ram, 20 All., 506; (1873) Rarji Ch. D., 582; see also Morgan and 
vV. Kalaram, 12 Bom. H. C.. 160: Wurtzburg, 221—240; Daniell, 1179— 
Ee Ramchandra v. Baba Esqonda, 86; Seton, 1613—17 ; (1864) O'Neill v. 
id., 163; (1889) Narsinha v. Bhugran- Innes, 15 Ir. Ch., 527; (1882) In re 
trur, * Bom., 327; distinguish (1886) Watts,22 Ch. D.,1. In(1792) Detillin v. e ` 
Hari v. Shapurji, 10 Bom. 461: 13 I. Gala, 7 Ves., 583, Lord Eldon remarked, ao 
A., 66, where the question whetheran “it is said it will be an extremely bad 
action for redemption on foot of the precedent to hold that in any case =- EET i 
original mortgage will lie was left a mortgagee can be called upon to pay oo dës 
open by their Lordships ; see also (1887) the costs of the mortgagor. I will not — 
Tani v. Hari, 16 Bom., 659 n. ; distin- say the court will not, and I am very 





-  guish (1892) Rambhat v. Rago Krishna, far from saying, the court ought not to S d BW GES 
8 Bom., 656 ; cf. (1875) Golam Rassul make that precedent; but it ought tọ "7 
i Sech Kishen, 23 W. R., 156. ` be made upon great consideration.” = 

? Pp. 880—857. It should be noticed that this rale 





SÉ (1872) Cotterell v. Stratton, L. R., applies only to the costs of —— io 

= 8 Ch., 295 ; (1947) Dunstan v. Patterson, — eile ties ere oe 
Kn e Ech (1882) Turner v. Han- es inner 
20 Ch. D., 303; (1886) Charles v. 
3 Ch. — ; (1887) Ashworth 
| D., 545; | 
oe, 10 W. 40 W. R. (Eng.), a | — — 
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732 LAW OF MORTGAGE. 


Mortgagee’s disallowance of costs to the mortgagee is appealable as of right.' 
Aaa. And this practice is generally followed by our courts,’ though the 
PRS Code of Civil Procedure contains no provision corresponding 
to rule 1, order Lxv, which has been framed in England under 
the Judicature Act in accordance with the previous practice 
of the Court of Chancery, which was obviously shaped by the 
notion inherent in English equity jurisprudence that the mort- 
gagor who has forfeited his estate at law can abtain relief 
in equity merely as an indulgence and not as of right. I am, 
however, bound to add that the mortgagees’ claim to costs is also 
sometimes said to be a matter of agreement. But this is 
obviously a fiction, being merely a deduction from the established 
Chancery practice on the subject. 


Mortgagor not But the costs of the action will, as a rule, be only added 
— ⸗ to the amount of the security ; and the mortgagor will be made 
Schmal personally liable for them only in very exceptional cases of 4 
pi misconduct.* It has been said, it is true, that the order absolute 
for foreclosure will operate as a discharge of the mortgage- 
debt, but not of the costs which may be recovered by the mort- ` 
gagee like other judgment-debts from the mortgagor.’ But I 
> take leave to doubt whether this is quite correct, though I admit 
that it is competent to the court in the exercise of its discretion 
to award the costs personally against the mortgagor. Be this as it 
may, where the terms of the decree are ambiguous, it ought not 
8 TEE E 


® Cf. (1872) Cotterell v. Stratton, L. R., Kusha v. Hori, 1890, Bom. P. J.. 67; 

_ 8 Ch., 295, 305; (1886) Charles v. Sadashiv v. Bhivji, 1886, Bom. P. J.,10:; 

Jones, 33 Ch. D., S0; with (1852) and see Rule 9 of the Rules of the Cal- 

Turner v. Hancock, 20 Ch. D., 303; cutta High Court under sec. 104, T. P. 
(1187) Al’ Donnell v. A Mahon, 23 L. R., Act (Rule 269, Madras). 




















Ir.. 283. * This has been substituted for O. 
2 (1881) Othon v. Debendra, 8 C. L. oD, T. 1 (R. S. C., 1875). 
R., 437 where attorney and client costs * (1869) Guardian Assurance Co. v. 


were given. Cf. (1865) Chunder v. Essen, Avonmore, I. R., 7 Eq., 498; (sg 
1 Ind. Jur., 222; (1869) Dada v. Barosha, Griffith v. Pound, 45 Ch. D., 553, 563; 
6 Bom. H. C., a.c.j., 9; (1883) Dhondo cf. (1872) ere ge d&c., Co. v. Wilson, — 
v. Balkrishna, 8 Bom., 190; (1879) L. R.,7 Ch., 507,512; ef. (1863) Sharples 
Carcalho v. Nurbibi, 3 Bom., 202; v. — 32 Beav., 213, 217. 
ss Gunpati e, Damodar, 1874, Bom. P. J., 5 (18856) Rutnessur v. Jasoda, 14 Cal., : 
3: Krishna v. Mohadaji, 1893, Bom. P. 185; (1888) Damodar v. Budh, 10 All., ` 
— k S A. 113; Jamal v. Mohamed, 1874, Bom. 179; distinguish (1874) Bee . 
UP. d., 7; Nanay. Babaji, ib., %6; dist. shank, 21 W. R., 299. — 


La zéi — z — € Y i ) n KÉ, E, o 
D as EK Ka y — rind EE i Gu ge, * oF A ` ` d z i 8 S 1 a SÉ Les K ZA ` i i A =r 
Pree ee ae Se oe fie & ole ——— s I-AD Y ' a di oe T a =; ma EE 













ACTIONS RELATING TO SECURITIES. e 733 : 


to be construed so as to enable the mortgagee to realise his costs 


personally from the mortgagor.! > 
I now pass on to the question of the nature and extent of the Nature of 


interest 
interest which is conveyed to a purchaser under an imperfect decree passing ta 


urchaser 
for sale, a most fruitful source of litigation in this country, where tinder 


the provisions of section 85 of the Transfer of Property Act, it — 
is apparently thought, would be more honoured in the breach "27 
than in thegobservance. 

[ will begin by reminding you that if the suit has been properly 
constituted, that is, if the mortgagor and all subsequent assignees 
are parties to it, the title of the purchaser will be absolute, relating 
back to the time of the execution of the mortgage. He will not, 
therefore, be bound by any subsequent disposition made by the 
mortgagor as the sale will ent off all such interests. Another 
way of stating the rule is that the purchaser acquires the equity 
of redemption of the mortgagor as at the time of the mortgage, 
together with the lien of the mortgagee, which he may use, if 
necessary, for his protection.’ 

But it has been pointed out in one case® that it would After decree 
be more correct to say that the mortgagee sells the property — 
discharged of his own lien. In that case, Sir Richard Garth after — J 
stating that the Full Bench ruling in Emam Momtazuddin’s case his oma a 
had laid down first, that a mortgagee, who obtains a decree for — 
sale of the mortgaged property, cannot sell that property, re- EEN ve EH 
serving his own. rights over it, because such a proceeding would ae 
be inconsistent with the avowed object of the sale, and secondly, — 
that if the mortgagee obtains only a simple money-decree, he = —  ě 
is, in selling the property, precisely in the same position so far — 
as his own interest is concerned, as if he had obtained a decree 


` for sale, goes on to say: “But how can this ruling of the 






























(1898) Maqbul v. Laita, 20 All, 523: of Property Act. See. 96, Teall ae 
overruling Chiranji v. Moti Ram, A.W. Property Act. | 
N., 1898, p. 33. See also the cases cited 3 
in note 4, p. 732. The costs of the 
action will inclade any costs properly 


~~ a oe 
d. 
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Full Bench assist the appellant's argument in this case? It 

seems to us to be quite beside it. Indeed, the reasoning of the 

Full Bench seems rather opposed to the appellant’s contention. 
Zon": When the mortgagee puts up for sale the mortgagor's property and 


andem - 
— — ef sells it, his lien passes with the property, because, having regard to 
yartho. e Ve x 


the nature and object of the sale, the lien is inseparable from the 
property. But when the mortgagee professedly puts up the mort- 
gagors property for sale, but, in fact, sells nothing, because the 
mortgagor has no property to sell, why should the mortgagee’s 
lien pass to the purchaser ? The reason why it passes in the other 
case, is entirely absent in this ; and I know of no provision of 
thelaw which enables a judgment-creditor, under colour of selling 
his judgment-debtor s property, to sell his own. Besides which, 
if the appellant's contention were correct, it would defeat the very 
object of the Full Bench, which was to prevent the mortgagee 
from selling the mortgaged property reserving to himself his own 
lien. Suppose a case of this kind : A mortgages his property to B, 
and then sells his own interest to C. B sues A for the mortgage- 
debt, obtains a money-decree, and puts up Ais right, title, and 
interest in the property for sale. At the same time B also sues C, 
praying that the mortgaged property in Ce hands may be sold 
to satisfy the mortgage-debt, and he obtains a decree to that 
` effect. The sale under the decree against A takes place first, and D 
becomes the purchaser. The property is then sold under the decree 
against C, and E becomes the purchaser. Under which sale does 
the mortgagee’s lien pass? If the contention of the appellant’s 
pleader is correct, it passes by the first sale, and yet the conse- 
quence of this sale would be that E under the second sale would é 
have bought the mortgagor's property, subject to the mort- a 
gagee’s lien, which would then be vested in D. In other words, ` Ze 
the mortgagee would thus have been enabled to do that which ` — 
the Full Bench considered to be contrary to justice—namely, to ` 
sell the mortgagor's interest for payment of his own mortgage Si 
debt without giving the purchaser the benefit of his own lien.” ! — 









— ee e 








(1881) Ramanath vy. Boloram,7 Cal.,  tinguish (1888) Gaj o ur v. A à e d 
651, 682; 9 O. L. R., 237; Pandu v. 10 All., 520; (1891) Dadoba'v. Damo 








S Balaji, 187S, Bom. Ka Ja 34 - cf. (1900) 16 Bom., 486, where the property w * = 
A  Mehrbano Yi Nadir, 22 All., 212; dis- airy purchased: by the mo ortgagee ` 
ERS KEN Rach | dh? e KS? e 
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The foregoing case shows that if the owner of the ulterior — 
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equity of redemption is not a party to the suit, the purchaser going judg- 
cannot claim the position of an assignee of the security, as it would 


still remain in the mortgagee.' 


And this seems to be the law also 


ment. 


in America, where the general rule that the security is transferred The law in 


America on 


to the purchaser does not hold good if the owner of the equity of the point. 


redemption, who is said to be the only necessary party, is not 


made a detendant. 


In all other cases, the security passes to the 


purchaser, for the sale, though it fails to be effectual in every 


other respect, operates as an assignment of the mortgage to the 


urchaser, who may, if he chooses, proceed de novo to foreclose 
` Ys 


those who were not represented in the suit.” 


Thus in the case of a derivative interest created by the: Sale by credi- 
where 
mortgagor, as, for example, where he has carved a tenure out ———— 


of the mortgaged property, though the court cannot, in the 


absence of the tenant, sell anything except the secarity of the 
creditor and the outstanding right of the debtor, namely, the 
right of the former to a charge on the land and of the latter 


to the reversion,® the purchaser as assignee of the lien can require 


the lessee to redeem him. 


he may call for a sale of the property. 


himself ; but see (1875) Ram Kani v. 
Rajkishore, 24 W. R., 94; Tukaram e 
Bharani, 1876, Bom. P. J., 223, where 
it was held that the purchaser was 
entitled to stand in the place of the 
mortgagee, though the latter did not 
make the assignee of the equity of 
redemption a party to the suit although 
he had notice of the assignment. 

* It has been held in Allahabad that 
if the transferees of the equity of re- 
demption were not parties to the suit, 
they may ask for a declaration that 
their interests are unaffected by the 
decree for sale, or the salein pursuance 
of it without either tendering the 
mortgage debt or bringing a suit for 


and on the latter's failure to do so, 


And this would seem to 


— — — — — 


PRS v. De Soysa (1891), A. C., 69; 

(ISSO) Abdulla v. Abdulla, 5 Bom., 8; 
(ISSO) Jatha v. Venkatapa, 5 Bom., 
14 ; (1887) Luchmipat v. The Land, etc., 
India, 14 Cal., 464; where, however, 
the mortgage was in the English form 
and gave the mortgagee power to take 
possession on default (1888) Gajadhur 
v. Mulchand, 10 AIL, (1900) 


Protab +. Ishan, 4 C. W. N., 6; 
(1875) Assamathem vw. 


distinguish 
Luchmiput, 4 Cal., 142. 
2 Jones, secs. $12, 1395, 1678, 1679; 


cf. (1897) Balmakund v. Sangor, 19 AN, Bea 
379; (1891) Namdar v. Karam, —— SCH S Ge $ 


315; Zeg —— v. 


PO Bet 
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A H 


be the only course open to him if the mortgage security wé" 
impaired by the creation of the term. On such sale, he would — 
be entitled to a first charge on the proceeds to the extent to 
which the purchase-money was applied in payment of the mortgage- : 4 
debt, and the surplus would go to the tenant.' But the purchaser K 
as assignee of the mortgagor’s residual ownership in the property 
cannot claim the right to redeem the leasehold interest. e 8 

And this brings me to a point to which I was desirous of 
conducting yon, 


d ey 


namely, the difference between the position of a a 
person who has acquired a partial interest in the mortgaged — 
premises who can only be foreclosed and that of a mere incum- 4 
brancer who may be redeemed by the purchaser as standing in ` s- 
the place of the mortgagor, and who, if the purchaser does not 
choose to redeem, can only call for a fresh sale of the mortgaged 
property, when the proceeds will be distributed in accordance with ` 
the respective rights of the parties.* 

This may be illustrated by the case of Gopilundhoo v. ` 
Kalipuddo® In that case the debtor mortgaged his ? 
property to two persons in succession, the first mortgagee brought ‘a 

a suit and obtained a decree but only against the mortgagor, ` 
and purchased the property himself. The mortgaged premises ` ` 
were afterwards sold a second time at the instance of the puisne ` KR. x 
mortgagee and bought by himself. This sale took place in the | | 
absence of the prior incumbrancer. It was held that though the — 
purchaser under the first decree was entitled to the outstandtiged H 
interest in the mortgagor, as the puisne mortgagee was not A 
party to it the latter had a right to pay off the amount due ` a 
under the first mortgage, and that upon such payment he would ` 


having 



















— ike ae Ps — 


a Distinguish (1899) Muhammad — 
21; Mansukh v. Turbhovcan, ` — ee 


guar e, Mango, 22 All., 90, where the 


















lease was created pendente lite, though 213; (1882) Venkata v. Ka nam, * 
the learned judge speaks only oftheex- 5 Mad., 184; (1882) — 
ecution of the lease being in contraven- Genu, 6 Bom., 515; (1883) com ni na = 
tion of acovenant not to alienate which ` Virupakshapa,7 Bom., 146; (18% S81) Re 
was contained in the mortgage-deed. dhabhai v. Shamrav, 8 Bom., : GH 





el * This remark does not apply where (1895) Desai Lallubhai ve A 
_ berdas, 20 Bom., 390; —— 
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— 338; et, (1885), 
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be the ‘holder of the first charge’ 


on the property, with 


power to realise it in the usual way, if the first mortgagee in 
his character of owner of the equity of redemption did not choose 


to redeem.! 


In other words, a puisne incumbrancer, who, not having 
been made a party by the prior mortgagee to his action, is after- 
wards allowed to redeem, redeems not the premises, strictly 
speaking, but only the prior incumbrance and is entitled merely 
to an assignment of the security, which may of course be 
redeemed in the usual way by the owner of the equity of 


redemption. 


But if the purchaser does not choose to redeem, the 


property must be again sold and the proceeds applied in the first 
instance in payment of the amount due to the second mortgagee 
including the money paid by him for redeeming the first mortgage, 
the surplus going to the purchaser as the owner of the equity 


of redemption. 


L may here observe, in passing, that as between two rival As between 
purchasers the title to the outstanding equity of redemption is chars title 


determined by the priority, not of the respective mortgages but re 


of the respectiv e sales :? and the person w ho first buys — equity * 
of redemption, whether he is the mortgagee himself or a stranger, — 


will be entitled in his character of transferee to redeem all 


— = - — — — — — — — = - — — 


* In America where the usual judg- 
ment is one for sale, the decree in 
such case is that the puisne mortgagee 
redeems the first mortgage; that the 
first mortgagee, as owner of the equity 
of redemption, redeems from the 
puisne mortgagee, and if he fails to 
do so, that the premises be sold, and 
oat of the proceeds there be paid, first, 
the prior mortgage and interest; 
second, the remainder to the payment 
of the second mortgage and interest 
upon it, and in case there is a surplus, 
this to be paid to the first mortgagee 


as owner of the equity of redemption. 


Jones, sec. 1075; distinguish (1882) 
Perumal v. Kaneri, 16 Mad., 121. 

2 (1875) Gopee v. Kalee, 23 W. R., 338; 
(1879). Nanack v. Teluckdye, 5 Cal., 265; 
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4 C. L. R., 358; (1879) Dirgopal v. 
Bolakse, 5 Cal., 269; (1880) Radha v. 
Monohur, D Cal., 317 ; (1892) Jugul v. 
Kartic, 21 Cal., 116; (1879) Venkata- 
narsamma v. Ramia, 2 Mad., 108 : (1895 
Ramanandhan v. Alkonda, 18 Mad., 
500, 5 M. L. J., 197; distinguish (1886) 
Raghunath e. Jarwan, 8 All., 105. 
But a purchaser under a subsequent 
mortgage is not entitled to possession 
of the property, though it was first 
sold to him without redeeming a prior 
incombrance under which the property 
has been subsequently sold to another 
person who obtains possession. (1876) 
Chiet Narain v. Gunga, 25 W. R., 216; 
Balabhai v. Pandurang (1891), Bom. 


P. J., 279; cf. Jones, sec. 1018. 
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snbsisting mortgages on the property, and thus acquire an absolute 
title to it. 

And this leads me to consider the position of a second mort- 
| hen wate gagee who is unable or unwilling to redeem the purchaser under 
— = the first mortgage, whether such purchaser is the mortgagee him- 
‘ ahem self or a stranger. by paying off the amount due on the prior secu- 
rity.' It would seem from à recent Calcutta case that where the 
property has been actually sold by the first mortgagee, the second 
mortgagee cannot claim to sell the property again, subject to 
the prior mortgage. His only right, it is said, is to redeem the first ~ 
mortgage and then to sell the property free of both incumbrances® | 
This decision, which, I may observe, does not involve the propo- ~ 
sition that a mere equity of redemption cannot be sold under the ~ 
Transfer of Property Act, will certainly tend to create confidence 
in judicial sales ; and the only doubt which I feel is whether the 
hard-and. fast rule which it lays down may not sometimes hamper a 
puisne mortgagee, who for no fault of his own was unable to pro- 
, tect his interest when the property was sold by the prior mort- 
| ` gagee. I speak with diffidence, but peshaps the best course would 
be to direct a fresh sale of the property free of both incumbrances 
at an upset price equal to the amount due to the first mortgagee, 7 
both incumbrancers to be satisfied out of the proceeds, the first of A 
course taking precedence. n 3 
I will now deal with the terms on which a transferee out and S : 
out of the equity of redemption in a part of an estate can claim fo id 7 

redeem a purchaser at a sale by the mortgagee under a decree ` 
$ made in his absence when the estate has been sold in parcels, “4 
“gaa: that the ar is not bound to assert his — 

















* Though a sale at the instanceof a a certain sum out of the purchase: ` 
paisne mortgagee will only pass the manay S thas mrponi e 
property subject to all prior incum- that the puisne mortgagee was et 
brances, if a prior mortgage has been to realise the money due to him o 
merged, a puisne mortgagee will be the mortgaged property. (15 
—— — of the part. Narayana, 17 Mac 
i D eo ad We. property under a 
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-actively by an action for redemption bat may wait to be fore- . 
closed. 
b e 
The case which is most frequently cited on the subject is pt nt 


Kasumunnissa v. Nilratna,' where it was held that an assignee - 
of the equity of redemption, who was no party to the decree for 





, “sale which also included other properties, is entitled to redeem on 
payment of the purchase-money if it was less than the mortgage- 
debt, but if it was more he is not bound to pay the excess. 
There can, however, be no doubt that ordinarily an ac- Nilatant v. 
count ought to be directed which must be taken in the presence 
of all persons interested in the equity of redemption. In the 
case of Nilakant v. Suresh, the High Court having allowed ji 
ithe defendant, who had purchased only a portion of the 
mortgaged property to redeem the plaintif, who was also the 
mortgagee, on payment only of the price paid by the latter at — 
the sale without directing any accounts at all, the Privy Council Me 
observed that it was quite a new thing to allow the purchaser of | 
>- a- single fragment of the equity of redemption, without bringing 
the other purchasers before the court, to have an account as 


> 









between himself and the mortgagee alone. Such a law, their 
Lordships went on to add, would result in great injustice to the 

l mortgagee. It would put him to a separate suit against each 
purchaser of a fragment of the equity of redemption though 
parchasing without his consent, and he would have separate suits a 
against each of them, suits too in which no one of the parties Sie 
_-would be bound by anything which took place in a suit against = — 
_ another. Different proportions of value might thus be strack inthe == £ 
different suits, and the utmost confasion and embarrassment would ` ` — 
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2 (1881) 8 Cal, 79; 9 O. L. R., proportion of the EE 
— ee 113, the purchaser chargeable in respect of such Į —* 
* this case was a stranger and which was much larger, the pu rchase: er 
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be created if the court could proceed at once to say, of its owm 
discretion, what should be the price paid for a mortgaged property. 
Observations The rule laid down by Mr. Justice Pontifex in Kasumunnissas 


on Karimun- | ‘ è e ` 
nisa v. Nib- case, however, possesses an attractive simplicity which bas led 


bag to its general adoption in Bengal. The true rule, however, É 
venture to think, is that the person who redeems must pay the 
whole amount of the mortgage-debt though the land sold for less, 
the account being taken in the presence of all persons interested 
in the result. The grounds for this rule are very clearly 
stated by Mr. Justice Bradley of the United States Supreme 
Court:—“ To redeem property which kas been sold under a 
mortgage for less than the mortgage-debt, it is not sufficient to 
tender the amount of the sale. The whole mortgage-debt must 
be tendered or paid into court. The party offering to redeem 
proceeds upon the hypothesis that, as to him, the mortgage has 
never been foreclosed and is still in existence. Therefore he can ` 
only lift it by paying it, the money being subject to distribution 
between the mortgagee and the purchaser in equitable proportions 
so as to reimburse the latter his purchase-money, and pay the 
former the balance of his debt.” ? 

View of the And a similar view has been taken in a recent Allahabad case 

High Court : where the learned judges, after pointing out that if the prior mort- 

Hee Sy. ` gagee himself becomes the purchaser, he can be redeemed only 
on payment of the whole amount due on his security, go on to say: 
“ Had a third party purchased the property, and had his purchase- 
money discharged the prior mortgage in full, he would undoubtedly 
have been entitled to claim that a subsequent mortgagee who, by 
reason of his not being a party to the prior mortgagee’s suit had 
the right to redemption, must pay him oe full amount of the 
prior mortgage. But if the purchase-money paid by sueh a 


— — — 








t See also the observations of Ainslie, If a prior mortgagee, who bas himself 
J., in (1879) Kokil Sing v. Dulichand, bought the property and afterwards 
5 C. L. R., 243. sold portions of it to others, is re 

s Collins v. Riggs, 14 Wall, 491, cited deemed, the redemption money al i 
in Jones, sec. 1075; (1891) Dadoba v. be distributed among the vendees on the 
Jramodar, 16 Bom., 486; see also the basis of the prices paid by them and iù = 
observations of their Lordships of the the order cf the several conveyances. Re. Ges, 
Privy Council in (1889) Luff Ali v. Jones, sec. 1075. pa oy 5 
Futteh, 17 Cal., 23, 32; 16 I. A., 129. — E 
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purchaser did not fully satisfy the amount of the prior mortgage, 
he is not entitled, upon redemption by a puisne mortgagee, to 
the whole amount of the prior mortgage. The subsequent 
mortgagee would, in our opinion, have to pay the full amount upon 
the prior mortgage, but that amount would be apportioned between 
the purchaser, whose purchase-money satisfied the mortgage, in 








part, and the mortgagee to whom the balance of the mortgage- 
-money is due. When there are more purchasers than one, the 
apportionment should be made between them pro rata and the 
balance should go to the mortgagee. But in no case cam 
redemption be allowed except upon payment of the, whofé 
amount due under the mortgage.” ! Nor can the court refuse to 
give the purchaser a charge for the full amount of the purchase- 
money, simply because the security comprised other properties.? 


It should be added that if a person insists upon his right to Account gene- _ d 





redeem on the ground that he is not bound by the decree, the fo SCH — S ? 
account will be taken not on the footing of the decree but on the "7 securi — 


footing of the security which he seeks to redeem. The reason is upon his r right Ge 




















obvious. A person who seeks to redeem, admits that the mort- 
gage is still subsisting and cannot, therefore, consistently deny 
that the mortgagee is entitled as against him to such benefit as his 
security gives him.* In other words, he cannot, in Scotch phrase, 
both approbate and reprobate, or to use a*homely English saying, 
he cannot blow both hot and cold.* 





It should be here noticed that where a mortgage is redeemed 
by a puisne incumbrancer who was no party to the suit for 





* (1897) Dip Narayan v. Hira Singh, brought upona mortgage against the 
19 AIl. 527, 534. See also (1893) Ganga original mortgagor and upon the latter's 
Sa Pershad +. The Land Mortgage Bank, death all his heirs were not brought on 


21 Cal., 366; 211. A., 1; cf. (1897) the record and under the decree thus | za 
Sicathi ve Ramasubbayyar, 21 Mad., 64. obtained the mortgaged property was pon | 
3 (1889) Lutf Ali v. Futteh Bahadoor, sold, it was held in a suit by the heirs Wi, 
17 Cal., 3; 161. A., 129. ` who had not been joined that they were — 
e (1880) Umes v. Zahur, 18 Cal. 16t; entitled to redeem their share upon ` — 
a dé A., 201; ef. (1893) Ganga v. The payment of a proportionate share of the ` | m: — * 
~ Land Mortgage Bank, 21 Cal., 366; 21 mortgage debt. (1897) Surya Bibi v. | 


SËCH mg the mortgagee has himself bought — — ve gege (1889), Bom. . ` 
e ` a part of the property,the debt would be - ed i ra ete urn 
29 — * wet — — — 
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foreclosure, the mortgagor will acquire a new right of redemptiom 
which he may exercise notwithstanding the previous decree for 
foreclosure. Thus, if the first mortgagee forecloses the mortgage 
without making thesecond mortgagee a party to the action, the 
latter may redeem the first mortgage ; but he will be liable in his 
turn to be redeemed by the mortgagor. A mortgagor, however, 





whose equity of redemption has been foreclosed by a second 
mortgagee cannot redeem the first mortgage, because his interest 
becomes then vested in the second mortgagee who alone can claim 
to redeem the first mortgage.' 

In bringing this lecture to an end,’ J] cannot but remark. 
that the question whether successive sales of the same property by 
the court should be ever permitted is one of much interest and | 
difficulty, which, I trust, will receive the attention of the 7 
legislature when the law is recast. Before the Transfer y 
ear of Property Act was enacted, the question what passed to a 
purchaser of mortgaged property gave rise to endless litigation. S 
For it was by no means an uncommon thing for the same 
property to be sold successively four or five times first, perhaps, 
Sé by an unsecured creditor, and then by the secured creditors of 
VG the debtor ; the last mortgagee coming in first, then the others in 
inverse order, the first mortgagee closing the scene and deepening 
























the confusion. ` 
Observations It was thought that, with the new addition to the Statute j 
— book, this chaotie condition would be reduced to order, and pro— 





perty in mortgage when sold would fetch an adequate price. 
In his speech on the motion for passing the Transfer of Property ` ` 
Act, Sir Griffith Evans said :—“ It is by no means unusual when | 
the same property is pledged to different creditors in different — Sa 
mortgage bonds, for each creditor to hold a separate sale and 
leave the purchasers to fight out in court the question of what ` a 
— they have bought under their respective sales. There being no E 23 
Re machinery for bringing together into one suit the various inet om — 
CHEN brances on the property, endless confusion has been ‘the re sult, ` 
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and the decisions of the courts upon the almos insoluble pro- 
blems arising from this state of things have been numerous and 
contradictory. The result is that the mortgaged property cannot 
fetch anything like its value. The debtor is ruined, the honest and 
respectable money-lender discouraged, and a vast amount of 
gambling and speculative litigation fostered. It has been one of the 
objects of this chapter to remedy these and other similar evils.” 


“* I hope some day,” added the learned gentleman, * when our ) 
registration system is improved, to see a much greater change, — 
and to see incumbered land sold under a statutory title, leaving E. 
all disputed questions to be fought out over the proceeds in | 
"court. But pending this, it is very necessary to do something, 
and what is done by this chapter will, I expect, remedy or at least 
ameliorate many of the existing evils.” 


But the gods have not answered the vows of the honourable 
member ; for the event has not certainly justified his expectations. 3 
The reason is perbaps not far to seek. In England, according to T 
the acknowledged practice, there mmay be as many foreclosures as Se 
there are mortgagees, provided the suits are instituted in a series 
beginning with the last mortgage.' And this practice has been WG 
stereotyped in the Transfer of Property Act. But it may be safely RW, 
asserted that where each of several successive mortgagees may z 
have a decree and sale, there can be no confidence in judicial sales. — 

The only adequate remedy would seem to be the sale of Zeie — 
incumbered lands under a statutory title, leaving all controverted under — — 
questions to be settled over the proceeds. This is the procedure — 
followed in countries the jurisprudence of which is moulded on the WE E 
Roman law. Roughly speaking (for I do not profess to give a meet: 
detailed account), a sale under an execution extinguishes all 
hypothecary rights or debts affecting the property, which are 
then transferred to the purchase-money. The proceeds of the © 
sale are deposited in court, and the creditors of the mortgagor 
are cited to appear and assert their claims. A proce eding i 
then adopted by which the respective priorities of the c 
are ascertained, and the —— divided ge ci, to th 
is called the — 
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and concurrence of creditors ; and its object is to comprise the 
adjudication and assertion as well of those claims, which are prior 
or preferred, as of those which are concurrent. Each claim to be 
preferred or ranked concurrently is regularly brought to issue 
and debated ; and the court, by its sentence, declares the order 
in which the parties are to rank on the proceeds.' This, it 
must be allowed, is a very simple and intelligible rule, and 
as pointed out by an American judge the interest of the mort- 
gagor and of the mortgagee, as well as the security of pur- 
chasers, render it the only proper course 2 for it secures to the 
debtor a fair price for his property, and thus effectually protects 
the interests of the creditor. Trafficking in doubtfal claims, one 
of the least interesting phases of litigation in this country, finds 
no encouragement in such a system, while the rights of the 
creditors are protected with a jealousy not less scrupulous than 
that which we find in systems with which we are more familiar. 

But I fear we shall have to wait a long time, perhaps till the 
Greek Kalends before any such change is made in onr law. The 
order of lawyers are conservative by instinct, and there are not a 
few who believe not only in the necessity, but in the absolate 
sacredness of every technical rule, however unreasonable, and 
who see nothing but peril in innovations, however beneficial. 
Sir James Stephen’s conveyancer was a fair specimen of this class 
of lawyers always ‘ perplexed with fear of change.’ 

Here I conclude the lectures of the term. I have endeavour- 
ed to give you a short account of the law of securities in this 
country. A mere beadroll of cases, however useful to the practi- 
tioner, would have been of very doubtful utility to the student, and 
I have therefore attempted to explain, as fully as I could in the 
compass of these lectures, the principles on which the law is 
founded. ‘He knoweth not the law who knoweth not the r 
is a saying which the student should always | 


















— = you will pardon me if I venture to affirm what w now 





accepted almost as a truism, that a careful stady of general prim- 
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useless to you, when you enter upon the practical duties of the 
profession. It may not be given to every one of us to attain high 
forensic skill, but depend upon it, the time given to a scientific 
stady of law is never wholly thrown away ; for legal practice is 
not a thing apart from legal science. I must, however, warn you 
that laborious days are not always crowned with riches or honour : 
for the race is not to the swift, nor the battle to the strong, and 
professional distinction may be won in more ways than many of 
you perhaps imagine. Bat a higher guerdon awaits those who 
porsue learning for its own sake ; and I invite you to join that 
noble band to which so many are called and so few chosen ; 
for the dast of daily life tends to deaden those finer sentiments 
to which life should owe its savour. I do not by any means 
ask you to live in cloistered seclusion, detached from the world 
and all its pursuits, but do not be too eager in the chase for 
money, position or power. For, believe me, you cannot fall into the 
habit of prising low and gross ideale without suffering deteriora- 
tion in your intellectual as well as moral fibre. Learn, therefore, 
betimes to labour and to wait; and if you are ever tempted 
to join in the fieree hunt after the vulgar prizes of the world, 
remember that, after all, the successful man as he is called is not 


anfrequently 











“ A poor player 
That struts and frets his hour upon the stage, 


And then is heard no more.” 
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ACT No. IV or 1882. 


— me — — — — — 


PASSED BY THE GOVERNOR-GENERAL OF INDIA IN COUNCIL, 


(Received the assent of the Governor-General on the 
Lith February 1882.) 





An Act to amend the law relating to the Transfer of Property by 
Act of Parties. 


[As modified up to the 2nd February 1900. |} 


Wuereas it is expedient to define and amend certain parts Preamble. 
of the law relating to the transfer of property by act of parties ; 
it is hereby enacted as follows :— | 






CHAPTER I. 
PRELIMINARY. a 
1. This Act may be called the * Transfer of Property Act, ht te 
1882.” | a ae 
It shall come into force on the first a uly, 1882. $ Som 
A e It extends in the first instance to the whole of British ps 


` India? except the territories respectively —— cea ban" 
| Governor of — in See the — bt * 
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But any of the said Local Governments may, from time to 
time, by notification in the local official Gazette, extend ' this Act 


to the whole or any specified part of the territories under its 


administration. 


And any Local Government may, with the previous sanction 
of the Governor-General in Council from time to time, by notifi- 


cation in the local official Gazette, exempt,’ either retrospectively 


or prospectively, any part of the territories administered by such 
Local Government from all or any of the following provisions. 


namely :— 


Section 54, paragraphs 2 and 3, 59, 107 and 123.5 


* Notwithstanding anything in the foregoing part of this 
section, sections 54, paragraphs 2 and 3, 59, 107 and 123 shall 


not extenf or be extended -to any district or tract of country for 


the time being excluded from the operation of the Indian Regis- 
tration Act, 1877, under the power conferred by the first section 


of that Act or otherwise. 


Repeal of Acts. Ə. In the territories to which this Act extends for the 


time being the enactments specified in the schedule hereto annexed 
shall be repealed to the extent therein mentioned. Bat nothing 


herein contained shall be deemed to affect— 
(a) the provisions of any enactment not hereby expressly 


repealed : 





(b) any terms or incidents of any contract or constitution 
of property which are consistent with the provisions 


of this Act, and are allowed by the law for the time 


being in force : 





3 Act IV of 1882 has been extended 
from Ist January 1893, to— 

(i) the whole of the territories, 
other than the Scheduled Dis- 
tricts, onder the administration 
of the Government of Bombay — 
see Bombay Government Cazetle, 
1892, Pt. I, p. 1071; and 

(ii) the area included within the 

local limits of the ordinary 
civil jurisdiction of the Recorder 








2 This clause was substituted for the 
original clause by Act III of 1885, s. 1. 

* No such exemption has yet been 
made. 

* This clause was added by Act D 
of 1885, s. 2, and is to be deamed to * 
have been added from the date on ` aoe 
which Act IV of 1882 came into force. 

Section 54, paragraphs 2and 3, and ` 
sections 59, 107 and 123 extend to every ` 
cantonment in British Indioa Aë — 
XIII of 1889, s. 32 (1). x — 
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(ec) any right or liability arising ent of a legal relation con- 
stituted before this Act comes into force, or any relief 
in respect of any such right or liability : or 

(d) save as provided by section 57 and Chapter IV of this 
Act, any transfer by operation of law or by, or in 











execution of, a decree or order of a Court of compe- 
tent jurisdiction : 
and nothing in the second. chapter of this Act shall be 
deemed to affect any rule of Hindu, Muhammadan or Buddhist 
law. 


Saving of enactments not expressly repealed.—The first 4 
clause leaves untouched the provisions of Acts XX XII of 1839and XXVIII 
of 1855 as well as those of Acts XXVII of 1866 (except section 31 
hich is expressly repealed) and XXVIII of 1866 ; the last two Aets being 
confined to cases to which English law is applicable. 


Saving of terms or incidents, &c., consistent with the Act. Incidents of Ce: 

—The Act does not interfere with the terms or incidents of any contract which Cache con- $ 
sistent with 

are not inconsistent with its provisions. In introducing this clause, the Select the Act not 

Committee observe in their report: “ We have also saved all incidents of — 

contracts not inconsistent with the provisions of the Bill. Besides the 

Malabar mortgagee’s option, which the Bill as introduced expressly pre- 

served, there must be many other incidents of native contracts with which 

it is desirable not to interfere.” See para. 3 of the report dated 2nd February 

1878. In the case of mortgages, this has been expressly done by the 

insertion of section 98. Compare section 1 of the Contract Act and see (1883) 

Moothora v. The India, &c., Co., 10 Cal., 166, dissenting from (1878) Aaverji 

v. The Great, e, Co., 3 Bom., 109; see also (1891) The Irrawaddy, ve. 

Co. v. Bugwandas, 18 Cal., 620. 

Saving of existing rights and liabilities.—Cl. (c) only accentu- EENS 
ates the well-known maxim Nova constitutio futuris formam imponere debet À Act not retros- 
non præteritis. (1877) Ranchoddas v. Ranchoddas, 1 Bom., 581 ; (1893) as regards 
Chunilal v. Fulchand, 18 Bom., 160 ; (1894) Nogar % —— 19 Bom., P —— Lä 
80 ; (1895) Doshi v. Malek, 20 Bom., 565; distinguish (1897) Chudasama Së 
v. Naran, 22 Bom., 884; see also (1879) Kalu e Hanmapa, 5 Bom., 435 ; ake 
(1900) Padapa v. Swamirao, 27 I. A., 86, 24 Bom., 556. But the  Ž  ăě 
provisions of the Act will apply to legal relations created subse- — 
quently to July 1882 though arising out of prior transactions. — tos ; 
the assignment of a mortgage made after the Act came into force 
governed by the provisions of this Act, although the mortgage may have ` 
been made before. (1886) Jugdeo v. Brij Behari, 12 — wA = 
Subbamal v. —— 10. Mad, 290; OS ege mi v. Subra- 
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— CN _ Property Act, if no application is made that all proper parties are befe ga 
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The words nothing containch in the Act shall be deemed to affect any ` 
right which has already accrued mean that such right shall not be 


prejudicially affected, and should be read with section 6 of the General 
Clauses Act, 1868. Cf. section 6, Act X of 1897. In a recent case before 
the Privy Council, it was contended that tle court had a discretion to 
alter the rate of interest after the date of suit under section 209 of the 


Civil Procedure Code, as, though the suit was instituted after the passing 
of the Transfer of Property Act, the legal status of mortgagor and mort- 


gagee had arisen before. Their Lordships however did not decide the 


question, being of opinion that even assuming that there was any such dis- 
cretion, the court could not have a better guide than that contained in the 
‘Cransfer of Property Act. (1898) Ramescar v. Mahomed Mehdi, 26 


39; cf. (1898) Kadir v. Nepean, 26 Cal, 1. But mere rules of proce — 


dure are not saved, for while saving any right or liability arising out of 
a legal relation constituted before the Act came into force or any relief in 
respect of any such right or liability, the Legislature has left untouched 
the general rule that Statutes which do not interfere with the rights of parties, 
but merely regulate the practice and the procedure of the courta are retro- 
spective in their operation. ‘ No suitor has any vested interest in the course of 
procedure.’ Per Mellish, L. E in (1876) Republic of Costa Rica v. Erlanger, 
3 Ch. D., 69. A mortgagee therefore seeking to foreclose a mortgage exe 
cuted prior to the Ist of July 1882 must follow the procedure laid down in 
this Act. (1884) Ganga v. Kishen, G All., 266; (1891) Mata Din v. Kazim, 
13 AIL, 432, 456 ; (1886) Bhobasundari v. Rakhal, 12 — 583 ; cf. (1891) 
Shiva Devi v. Jaru, 15 Mad., 290 ; distinguish (1892) Nanu v. Roman, 16 
Mad., 335. But where proceedings for foreclosure had been completed 
under Bengal Regulation XVII of 1806 before Ist July 1882, it was held 
that the mortgagee had acquired a right which could not be, and was not 
intended to be interfered with by the provisions of the Tranafer of Pro- 
perty Act. (1887) Baijnath v. Moheswari, 14 Cal., 451.' And the same rule 
has been applied in cases in which proceedings for the purpose of torsie 
a mortgage had been instituted by the mortgagee but not completed 
before the 1st of July 1882. (1837) Mahabir Pershad v. ey fe 14 Cal, 
599; (1887) Umesh Chunder v. Chunchun, 15 Cal., 357. On WEE. 


similar principle, it has been held that section 99 of the Act was not in- : 








1 It seems that a suit for possession by 
a mortgagee under a deed of condi- per time, it ought to be gran 
tional-sale alleged to have been fore- (1885) Pergash v. Mohabir, IC 





closed under Regulation 17 of 1806 will 582; overruled on another point i Sg 
not be converted into an action for (1886) Bhahbasundari v. Bakhal, 12 € d Kë 


foreclosure under the Transfer of 583. But the court must be 











before the trial. Pome (1838) — Lenz Boan ` 


plication is made by the plaintiff | Ke 
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tended to apply to decrees made befoff the Act came into force ; — 

because in any case sec. 2 saved the right of the mortgagee to obtain T 

a sale of the property, as the legal relation constituted between the 

parties by the decree could not be affected by anything contained in the E 

Act. (1885) Dinendra v. Chandra Kishore, 12 Cal., 436 ; (1896) Naranappa — 

v. Samachora, 19 Mad., 382 ; cf. (1895) Chennaga v. Malkapa, 20 Bom., 279 ; | 

(1898) Ausin v. Shankar Giri, 23 Bom., 119; Day v. Aelland (1900), 2 Ch., 

745; W N.. 234. But where a mortgagee obtained a decree in 1884 

for arrears of interest due under a mortgage-deed of 1879 and then applied ! 

for the sale of the mortgaged property, it was held that under section 99 of 

the Act the land could not be sold otherwise than by means of a suit insti- 

tuted ander section 67. (1886) Kaveri v. Ananthayya, 10 Mad., 129; (1890) 

Durgayya v. Anantho, 14 Mad, 74; cf. (1888) Sathnrayyan e. Muthusami, 12 

Mad., 325. e d 
Operation of the Statute of Limitations how far affected by ag 

the Act.—In (1885) Aliba v. Vanu, 9 Mad., 218, where a question arose on | ZS 




















Article 147 of the Limitation Act, Muttusami Ayyar, J., observed that the — — 
Transfer of Property Act has no application to mortgages created prior to the es 
Ist of Jaly 1882, and that althoughit affects the Statute of Limitations as re- ee a 
gardis mortgages subsequent to July 1832 by creating new rights and liabili- — S 
ties in the mortgagor and mortgagee, it does not affect the Statute as regards | a 
mortgages created before; and in a subsequent case where a similar question ae 






arose, the learned judge adhered to this somewhat dubious view. See (1886) Extinct i per ES 
Rangasami e. Mutukamarappa, 10 Mad., 509. Be this as it may, the subse- not revived. ` ois 
quent creation of suits for foreclosure cannot, except by clear enactment, 
revive extinct rights and, in effect, the clear enactment is the other way. 
(1889) Srinath e AAetter, 16 I. A., 85; 16 Cal, 701. 
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3. In this Act, unless there is something repugnant in go —— 
subject or context,— 


“immoveable property ” does noteinclade — — 
growing crops or grass : F — 
_ “ instrament ” means a non-testamentary instrument : : SN 3 E: 

_“* registered ” means registered ia British India under the E 
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(¢) attached to what is so imbedded for the permanent 
beneficial enjoyment of that to which it is attached"; 
and a person is said to have “notice” of a fact when he 
actually Knows that fact, or when, but for wilful abstention from 
an enguiry or search which he ought to have made, or gross 
negligence, he would have known it, or when information 
of the fact is given to or obtained by his agent under the 
circumstances mentioned in the Indian Contract Act, 1872, 
sec. 229. 


What ts im- Immoveable property. —The Act does not profess to define immore 
moveable pro- d ? 
perty. able property but merely excludes certain things from the category. But 


it should be read in connection with the definition of immoveable property 
contained in the General Clauses Act, 1868, according to which the 
term will primé facie include land, benefits to arise out of land, and things 
attached to the earth or permanently fastened to anything attached to 
the earth. Sec. 2, Act I of 1868; cf. cl. 25, sec. 3, Act X of 1897. The 
word ‘immoveable’ has not the narrow technical sense of real in the 
English law.* It also includes many things which the law of England 
would class as incorporeal hereditaments. (1873) Futesanggi v. Kallianra- 
Soit, 10 Bom. H. ©., 281; L. R, 11. A,34; 21 W.R,178; 13 Ree 
254. Thusa right of ferry is immoveable property. (1889) Avishaa v. 
Atilanda, 13 Mad., 54. So too isa right of fishery. (1876) Baban v. 
Nagu, 2 Bom., 19; (1887) Bhundal v. Pandal, 12 Bom., 221; (1876) 
Parbutty v. Mudho, 3 Cal, 276; (1892) Ramgopal v. Nurumuddin, 20 
Cal., 446 ; (1897) Shibu v. Gum, 24 Cal., 449; 2 C. W N., 169; distinguish 
(1392) Fadu v Guwr, 19 Cal, 544, decided under the Specifie Relief Act 
A hat is within the definition of immoveable property. (1891) Surendra 
v. Bhailall, 22 Cal., 752. But sayer SEL gece ` is not immoveable 
property ; (1891) Surendra v. Kader, 19 Cal., 8; though Malikana is 
(1880) Harmuji v. Hirdaynarayan, 5 Cal., 921 ; (1887) Churaman v. Balli, 
9 AlL, 591 ; ef. Art. 132 of the Sainitadicn Act. ~ 

It should be noticed that the definition of immoveable property in 
the General Clauses Act is not exhaustive as is shown by the use of 





* The following has been inserted in constructive, of the claimant which | 
this section after the definition of the Civil Courts recognize as atfording CH 
“attached to theearth” by Act II of grounds for relief, whether such debt 
1900 :— or beneficial interest be existent a J 

“* Actionable claim’ means a cruing, conditional or contingent” * 
claim to any debt, other thanadebt Fora commentary see the notes tw 
secured by mortgage of immoveable sec. 130, post. — 
property, or hy hypothecation or $ The distinction between real ant 

_ pledge of moveable property, or to any LS ste J 
_ beneficial interest in moveable property R H a e 
not in the possession, cither actual or ee oe 








Re et, AS A kéin 
e bE 
4 Er, D á 





— 






TRANSFER OF PROPERTY ACT. 255 oe 

— 

the word ‘includes’ and is in truth no definition at all: When, What ix SC 
therefore, the nature and quality of a right can only be determined by —— GE 

reference to any particular system of law, that law may properly be — 

invoked for the purpose of ascertaining whether such interest is in the — 


Aenee, Jacobs, L. R,7 H. L., 481, 493. 


manufacture. But the words imbedded in the earth are wide = 
E enough to include machinery. fixed to the land by being let into the = = 
* Pie whether such machinery is erected for the purpose of trade or the ` | 





nature of immoveable property. (1873) Fatesanggi v. Aallianrayaji, 
GG R,1 G A. 34; 10 Bom. H C., 281; 21 W. R., 178; 13 B. L. R, 964. ir 
Thas, a right of Brith Jajmanki or right to officiate as priest at funeral A 
ceremonies of Hindus within a particular locality is in the nature of immove- l 
able property. (1883) Ragho v. Kassy, 10 Cal., 73; 13 C. L. R, 263; cf. 
(1869) Arishnabhat v. Kapabhat, 6 Bom. H. C., A. C., 137 ; (1872) Balaran- 
trav v. Purshotam, 9 Bom. H. C., 99; (1880) The Collector of Thana ~v. 
Krisżnanata, 5 Bom., 322; (1880) Appana v. Najia, 6 Bom., 512. But 
an allowance payable periodically which is not incidental to an 
hereditary office is not in the nature of immoveable property, unless it F 
isa charge upon such property. (1872) The Government of Bombay v- : 
Girdharlalji, 9 Bom. H. C., 222; (1872) The Government of Bombay v. 
Kullianrai, 14 M. I. A., 551 ; cf. (1718) Zar? of Stafford v. Buckley, 2 Ves. 
Sen., 170; distinguish (1873) Fatesanggi v. Kallianrayaji, L. R., 1 I. A., 34, 
10 Bom. H. C., 281; 21 W. R, 178; 13B. L. R, an Again, though a 
mortgage of immoveable property or a charge on it would fall within 
the definition- of immoveable property (see the cases cited at pp. 88, 
89, ante), a claim to.maintenance though a valid one, which does 
not constitute a charge upon any particular immoveable property, is not 
in the nature of immoveable property. (1883) Beer Chunder v. — “Sar a 
‘9 Cal., 535. See also the notes to sec. 39, post. 2 
There are various other statutory definitions of immoveable property. Ststutory ER 
See sec. 3, para. 5, Act X of 1865; cf. sec. 3, para. 4, Ach ITI of 1377. But definitions of “= 
they are properly applicable only in the interpretation of the particular property- ` 
Acts in which they occur, and cannot assist us in construing other 
Acts. An Act of the Legislature, as Lord Bowen once said, may declare 
that a horse shall mean a cow.or a salmon, an oyster, regardless of all 
laws of natural history ; but this would not make a cow, a horse or turn an 
oyster into a salmon. See also the remarks of Lom ENEE in (1875) 
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Attached to the earth.—It has been Dës: that the definition e — 
` won) exclude what in England are called trade fixtures annexed SEN 
"mot. for the better enjoyment of the land but for purposes of trade or 
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Sali the ary itself. (1895) Elwes v. ee cheers 
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Wake v. Hall, 8 App. Cas, 195, 210. And even things which , 
less capable of being used in a detached state will follow the corpus, (1 : ; 
Er parte Astbury, L. R., 4 Ch., 630. But though trade fixtures are | 
absolutely excluded, clause (c) w SH i exclude things affixed for the purpose 
of mere ornament and furniture, the reason being that such annexa- 
tions are generally designed for temporary purposes only. But if a 











hixtare though in some sense Ornamental is in the nature of a per ai 
improvement, it will be regarded as a substantial addition to the premises 
from which it may not be removed. (1820) Buc land V. Butterfield, 2 Brod. Léi 
& Bing, 54 It should hẹ noticed that the Act makes no exception ` $ 
certainly not in terms, iu favour of buildin ngs Which are mere wegen 7 F 
such as a building merely erected to cover an engine not fixed into the soil ~ 


Meaning of the The words rooted, imbedded, attached would exclude things 
words rooted, * ek ) — 
So retaining their position merely by their own weight though they may be 
inteuded for the permanent beneficial enjoyment of the premises on which — 
they have been placed. Such articles stand on a verv different footing — 
from the moveable parts of fixed machinery which are necessary for the ~ 
working of it. For the law in England and other countries, see Burge, 
vol. 2, p. 6, et. seg. ; Story’s Conflict of Laws, § 382. 
it is said in Dart that not every annexation to the freehold is a fixture? 
and this is certainly the case with fixtures coming under cl. Te). But the 
proposition that an article need not necessarily be fastened to the frech ` 
to be a fixture is not true under the Transfer of Property Act which ` 
does not recognise what has been called ‘constructive annexation, a tem ` 
possessing a dangerous amount of elasticity. Dart, p. 608. Zä 
In England the question whether an article is a fixture or ne 
generally arises in three classes of cases, first as between landlord and 
tenant, second as betweentenants for life or in tail, or their personal ` 
representatives and the remainderman and reversioner, and third as be tween 
% the beir and executors of a tanant-iu-fee, and the whole doctrine of fixtures 
— rests on a series of judicial decisions with occasional interference be the 
D legislature, grafting exception upon exception on the venerable rule thé 2 
T whatever is affixed to the freehold becomes a part of it. In this — 
KE Si however, where tenants have, generally speaking, a right to renit Wi 
E — fixtures which have been affixed by them, and where there is no di tee = 
LCE between moveable and immoveable property as regards the law bé uce 
sion, settled estates also being unknown, the question what cons tit tes 


fixture seldom comes up for discussion, though it may sometimes ar arise 
——— a transfer either by way of sale, or mortgage. See the notes tos 
also pp. 341-342, ante. | Sr 
e It is hardly necessary to add that a house — n 
— in =e oana is undoubtedly immoveable — 

you cannot do so with out c 


— but it is no lon 
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e v. Nant, 8 B. L — 508; see also (1900) Denonath v. Adhor, 4 
$ C. W. N., 470. A mortgage of a building will thus primd facie carry 


$ with it the land on which it stands. (1875) Varayana v. Ramasawmy,. 
E 8 Mad. H. C, 100. And this will be the case even when the building is 
À erected on leased land under an agreement that the lessee might remove 
3 it or the lessor should pay for it at its appraised value. Jones, sec. 146. 
É But the transfer of a building with a view to its removal can hardly 
ad be treated as a transaction affecting immoveable property ; though it 


has been recently held in England that a contract for the sale of 
“the building materials” of a house—yvith a condition that all 
materiale were to be taken down and cleared off the ground within 
3 2 months, “after which date any materials then not cleared will be 
| deemed a trespass and become forfeited, and the purchaser’s right of 
access to the ground shall absolutely cease ”—is a contract for the sale of 
an interest in or concerning land. (1888) Lavery v. Pursell, 39 Ch. D., p- 
508. But the judgment is much coloured by the language employed in 
cases decided under the Statute of Frauds. GG 
It seems that the exclusion of growing timber, crops or grass will 
not extend toa transfer which is made not with a view to their severance 





and removal from the soil but with a view that the transferee shall enjoy a 
some distinct benetic out of the land. A fortiori, where a right is conveyed S 
not merely to timber or crops then growing, but also to all trees and G 
crops which may grow on the land within a named period, the grantee —* 
acquires an interest in the land. (1896) Seeni Chettiar v. Santhanathan, KS 
+ 20 Mad., 58; cf. (1870) Sutry v. Goondalull, 6 Mad. H. C., 71; (1888) ee. 


In the matter of a reference under sec. 39 of Act V of 1882, 12 Mad., 203, 
alist. (1885) Mise v. Majahar, 13 Cal., 262 ; (1887) Kalka e Chaadan, 10 RK 
AIL, 20. In England sach a large namber of cases has clastered round — 
the question, that tlhe late Lord Coleridge once said that he despaired e 
of laying down any rule which should stand the test of every conceiv- —— 
able case (1875) Marshall v. Green, 1 C. P. D., 35' The tendency, — 
however, at the present day is to treat a transfer of growing trees and GC Re KR 
crops as a transfer only of moveable property, and they will not be taken ae 
out ofthat category, simply because they mast derive a certain amount Ster 
of nutriment from the soil before they can be brought to a state of maturity. 
41839) Jones v. Flint, 10 A. & E., 738 (1838) Sainsbury v. Mathews, 4 M. 
EW. 343. 
. It is*necessary to state that all trees are not, strictly — 
— but only such as are usefal for the purpose of building. mn 
England certain kinds of trees, if they happen to be of a en d * eae 
KE — 
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custom, (Craig on Trees and Woods, pp. 11, et seg.) There is, however, 
such classification in this country, and in this section timber is evidently 
used as synonymous with trees, and includes all vegetable growths whet her 
plants or shrubs not being grass or growing crops. Gi Ge z S 
Actual notice. Notice of a fact when a person actually knows that fact.~ CS 
See p. 510, ante. In order to affect a person with actual notice, it is no , CA 
necessary that there shonld be notice of the name of the person who a 
an interest but only that there is a person having such an interest. (1883) ` 
Mildred v. Maspons, 8 App. Cas . 874, 885. And mere inacenracy in a notice — 
will not relieve a purchaser from making enquiries. Thus, in one case D. | 
where the nature of the debt or rather of the security was inaccurately — bk ‘ 
described, but the intended mortgagees had distinct notice of the debt, and ` a 
of the trust for its discharge, it was held to be gross negligence on the part 
of the mortgagees to be satisfied with merely ascertaining that there was 
no judgment exactly answering the description of that contained in the” 
deed. 58) Montefiore v. Browne,7 H.L, 241. The last case which has been ER, 
adverse criticised by Lord St. Leonards (Vendors and Purchasers, gt g 
779,) seems to have been treated by some of the learned judges as falling op SW e 
the border line between actual aud constructive notice. Similarly, where a 
| purchaser of a legal estate had express notice that a person was in possession 
nnder a deed which purported to convey an equitable title to the latter, it 
was held that erroneous recitals in the deed as to the derivation of the 
| equitable title did not vitiate the notice. Trinidad, dc. v. Coryat (1896, 
F A. C., 587. And generaliy speaking, if a man buys in the faee of hostile 
claims, though the notice may be inaccurate in some respects, he runs the Sr. 
risk of those claims eventually turning ont to be well founded. Whether 
he at the time honestly thinks he has reason to disregard them or — 
cannot afterwards set himself up as an innocent purchaser without no 
but must stand or fall according to the strength of bis own right as®ag 
that of the opposing claimant. (1867) Mazeer Ali v. Ojoodhya, 8 | 
399, 408. Direct and distinct notice is not always necessary. But 
mere -casual conversations are not sufficient, unless the information i 
conveyed in such a way as would operate upon the mind of an ordinary 
_ man of business. (1868) Lloyd v. Banks, L. R., 3 Ch., 488. 2 a 
tice distin- No ip its strict sense must be distinguished from knowled ? 
though the distinction is sometimes verv fine. (1883) Mildred v. Mas et 
‘8 App. Cas., 874. Where knowledge is imputed, it has been held in Ame T 
that it is immaterial whether the knowledge isobtained from partie n inte 
est or from third persons ; provided it is definite enough to enable t che pi 
chaser to ascertain whether it is authenticor not. Bigelow on Fr ud, 
Ce JD 388, 389. A distinction too has been taken between n T: 
ge which is certainly uot notice, as for example, float 
cumbrance upori land about to be — and g 
Kee Wi 
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L reputation, as for instance of the Insanity of a person, to fix another 
` with "knowledge of a fact, while that evidence would. not be admissibl> 
to prove the fact itself, would be a violation of the first principle which 
regulates the reception of evidence and the administration of justice. (1855) 
Greenslade v. Dare, 20 Beav., 284. It is not quite clear whether previous - 
knowledge would be held to imply actual knowledge by the transferee 
at the date of the transfer, though in the case of agents, the notice 
is limited to information obtained in the course of the transaction. The ` 
- question, itis presumed, will depend very much upon the facts of each 
casé ; though in (1803) Hamilton v. Royse, 2 Sch. & Lef.. 327, the point 
_ seems to have been treated as one of law. 
Notice ofa fact when but for wilful abstention, &c., or gross Constructive 
negligence, a persom would have known the fact. Pp. 510—520, "°""* 
ante. This is known as constructive notice which does not import any breach 
`- of a legal duty, fofa purchasemor * än ee of property is under no legal 
obligation to investigate ha title. “At the same EE E A 
















, 
departs from the us urse- of ,bupgiesSp is “not allowed z 
any advantage from hig ignorance of defects which would have co bk 
knowledge, if he had t tana⸗⸗ted his business herordinary way (1892) i 
Rajaram v. Krishnasami, 16 Mad., 301. And the rule applies equally A 
to a yearly tenant, as f the purchaser of a “greater intefe’t. (1866) 
Wilson v. Hart, I. R., 1 Ch., 463. If agperson, however, can make e 
it appear reasonably certain that enquiry would have led to nothing, 


he will, it sees, be éxcused from enquiring altogether; but it will 
not be enough for him to say that enquiry woult have only led to 
wrong information. (1881) Patman v. Harland, 17 Ch. D., 353; dist. 
(1870) Carter v. Wiliams, L. R., 9 Ee, 678. The word Ought, it Meaning of = 
may be added, does not import a duty or obligation, but simply means the word Se 
opt, as a matter of prudence, having regard to what is usually done ai 
by men of busin ubder similar circumstances. Light is thrown on the J 
meaning of the word by sec. 69, which relieves purchasers from mort- oie 
_ gagees purporting to sell under powers of sale from the necessity 
of enquiring into the propriety or’ regularity of tle exercise of the ae 
‘power. This, however, may be said to be a_doubie-edged argument. 
` Cf. Bailey v. Barnes (1894), i Ch., 25, 35; and see the provisions of the 
. English CBnveyancing Act, 1882, the negative form of which shows 
thata restricti®h rather than an extension of the doctrine of notice was 
_ Jintendell by the Legislature. Section 3, sub-sec 1, runs thus :—“ A 
parchaser shall not be prejudicially affected by notice of any instrument, 2 "SE 
- fact, or thing unless (i) it is within his own knowledge or would hare * E K 
co a to ite — tet if such enquiries and inspections had SE made eet ger 
Ze an es A to have been made by him.” Bs 2 KR * 


—— — has — 
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between themselves, while the matter still rests in contract but Ee e 
only to equities enforcible against the purchaser when the esta e k 
passed to him. (1874) Caballero v. Henty, L. R., 9Ch., 447; dissenting 
from (1869) James v. Licthfield, L. R., 9 Eq., 51 ; cf. (1888) Reeve v. Berridge, >~ 
20 Q. B. D., 523; but see (1874) Phillips v. Miller, L. R., 9 C. P., 196. 

The circumstances giving rise to constructive notice may be of 
endless variety, but the cases in the reports, roughly speaking, fall under» 
the following heads :— 





(1) Notice from not investigating title or enquiring for title- 
deeds. See pp. 511-—514, arte. 

(2) Notice from registration. 
(1878) Shringarpure v. Pethe, 2 Bom., 
d'EM, N., 30, 

(3) Notice where deed is executed in an un 
(1834) Kennedy v. Green, 3 Myl. & K., 699; cf. (1855) 
20 Beav, 284. 

(4) Notice from knowledge of particular fact or instru- 
ment, of connected facts and instrument by recital, reference, 
re See pp. 513—514, ante. But the rule laid down in the cases under 
this head must be applied with the greatest caution. It was solenmly argued 
in a recent English case that if the solicitor had examined the deed with 
very great accuracy—if he had minutely examined the maps—if he had 
minutely examined all the recitals in all the deeds showing the devolation 
and the deductions from the previous title—he would have been led te 
the discovery that there were certain inconsistencies in the deeds, thata 
man was professing to convey under a title which, when carefally 
examined, did not include the whole of the property ; and that if he 
had gone further, and made further enquiries, it was possible or probable — 


ante ; see also 


Mutty Lal, 


See pp. 516—519, 


662 ; (1898) Atul Kristo v 


sual manner. 
Dare. 






enadale Y. 


. he might have learnt that theré had been a sale by auction. Starting, 


from this point, it was contended, he would have learnt something more 
which, again if -used as 2 fresh starting point, would have led him to the ` 
discovery of the alleged fraud. But this refined argument found very ` him S 
little favour with the court, Lord Jnstice James- remarking that the proper = 7 
place for it would be in some satirical work ridiculing by clever exagger- ` 
ations the doctrines of the Court of C — (1871) Munters v. Waien ` 
L R, 7 Chi, 75, 85. . 
(5) Notice from physical condition of the property. -Wi 
there is a visible state of things which clearly points to the existence < — 
some burden on the property, notice of the extent and nature of such burd ` 
will be imputed to a purchaser. Thus, where a person in posse: sion o d: 
aai land sold it to a third person, it was held that the cir ream * i 
Leg = pele a shrine and several tombs on the land at 


aa ur 
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(1877) Motisha v. Joes, Bom. P J., 3. But a purchaser would not 
be Bound by notice of every agreement relating to any structure which 
he sees on the adjoining ground which may or may not imply -a servitude. 
(1878) Allen v. Seckham, 11 Ch. D., 790 ze distinguish (1856) Hervey v. 
Smith, 22 Beav., 299 ; of which it may be noticed that Lord St. Leonards 
says that it carries constructive notice beyond its proper limits, for it 
requires a purchaser of a house to look upwards as well as about him, 





before he completes his purchase.” Sugden’s Vendors and Purchasers, 765. 


(6) Notice from occupation or receipt of rent. See pp. 514— 
516, ante. Possession in order to be effectual as notice must be open, noto- 
rious and exclusive; hence if there are no visible signs to put a purchaser 
on enquiry, it will not be treated as constructive notice. Distg. (1856) 
Holmes v. Powell, 8 DeG. M. & G., 572. Thus, it has been held in America, 
that where real estate is ostensibly as much in the possession of the husband 
aa of the wife, Mere is no such actual possession by the wife as will import 
notice of an equitable interest possessed by her. Bigelow on Fraud, vol. I, 
p. 392. Bat wher two persons who are tenants-in-common of property carry 
on business upon it, notice of the rights of the partnership qua partnership 
will be attributed to every one who deals with it K for partners cannot carry 
on the partnership business on property of which they are tenants-in-common 
without some kind of bargain about the use of it, and a purchaser ought to 
enquire into the nature of such bargain. (1873) Cavander v. Bulteel, L. R., 
och, 79. It has been held in America that the doctrine of notice by posses- 
sion does not apply in favour of a vendor remaining in possession 
after an absolute conveyance, so as to require a purchaser from his grantee 
to enquire whether he has reserved any interest in the land conveyed, 
because so far as the purchaser is concerned, the vendor’s deed is conclusive. 
Bigelow on Frand, vol. I, pp. 392—393 ; cf. (1835) White v. Wakefield, 7 Sim. 
401, distinguish Rajirapa v. Madar Saheb, (1888), Bom. P. J., 139. Butas $ k: 
Sir Frederick Pollock suggests, having regard to the wide diffusion of benami ge 








holding of property in this country, notice of the apparent owner being only Se 
a benamidar may, perhaps, be more easily inferred than notice of a trust in F 
English-speaking countries where the common law prevails. Tagore Lec- — 
tures, 1894, p. 88. Cf. (1872) Jechunissa v. Umul, 18 W. R., 151. | “+ E 

It may be here noticed that the doctrine of constructiye notice is S — 


not favoured in the American courts, for reasons which will apply equally in 
this country, namely, that the Registration Acts are designed to protects. 
purchasers against latent rights. Thus, constructive notice arising | 
tenancy is not extended in America beyond the tenant’s title, soas to a = | 
to the title of the lessor under whom the tenant holds. Kent, vol w E 2 
p B11; ae aleo Bigelow øn Frand, vol I pp. 01-93, where it in maid EE 
doubtfal whether possession by a tenant is in every case ⸗— the 
E tbe Sa eee ee EEN P i x 
TESLA ere kret o 
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It may bealso noticed that it has been recently laid down by the cou 
appeal in England that the doctrine of constructive notice does not apply 
to commercial transactions. Manchester Trust v. Furness (1895) 2 up 


539 ; but see the remarks on this case in White and Tudor’s Leading Cases: 

. vol. II, p. 229. However this may be, it is clear that in the abecuon: a 
| of statutory provision, a person cannot be charged with notice of an . 
) advertisement in a newspaper, though he may be a subscriber to the = 


paper. To affect a person with notice, the advertisement must have been 
read by, or known to, him. Bigelow on Fraud, vol. I, 338 ; ef. (1868) Lloyd 
v. Banks, L. R., 3 Ch., 488. 


| Whether ' Notice of a fact when information of the fact is given 
SS, to, &c.—It is doubtful whether a principal will be affected by mere con- 


constructive structive notice imputable to an agent. Cf. sec. 3 (ii) of the English D. 

S. Conveyancing Act, 1882. lt is also not quite clear whether the principal ` z 
can be affected by knowledge of something not material to the 
transaction and which it is not the agents duty to communicate to his 
employer. For the law in England see (1863) Wyllie v. Pollen, 3 DeG. 
J. & S., 596. 


It is frequently said that the knowledge of the agent is the knowledge 
of the principal, but this formula can only be applied when the employment ` 
of the agent is scuh thatin respect of the particular matter in question, 
he really does represent the principal. (1887) Blackburn, Low & Co. vw. Vigors, 
12 App. Cas., 531. For some trenchant criticism on this phrase which is said ; a 
to be tersely descriptive rather than strictly accurate, see the judgment of 9 
Lord Esher in the Court of Appeal in the above case (1886) 17 Q. B. D., = 
553. And a principal will not certainly be bound by knowledge whieh ` 5 
any agent of his, however unsuccessful in accomplishing the object iw ` 
view, may happen to acquire. Distinguish (1888) Blackburn v. Haslam, 
21 Q. B. D., 144.. On the other hand, if a person adopts the act of another, 
he makes the.Jatter his agent ab initio, and will be affected with notice to 
the latter. (17 mnings v. Moore, 2 Vern., 609. oe i 

There is a notion that because a person has been in the vit of Pe 
employing a particular lawyer, the latter may be treated as his : 
for every purpose. Butit does not follow that because a lawyer SR Weit Si 
in the habit of acting fora person or been employed to do something fo 
him, that lawyer is his agent to bind him by anything he says, or b; 
receiving notices or information. (1880) Saffron, de., Society v. Raifhor, te 
rs Ch. D.. 405, 409 ; see also (1895) Tate v. Hyslop, 15 Q. B. D., 368, 374. | d Za 
e ——— where a —— had placed himself entirely in the hands of his solicito: ee: 
Ba aud constituted him his general agent, it was held by the Conrt * Ap 
that the knowledge of the solicitor must be imputed to the n nortgag 
who sbould be tmeated as having had notice of a transfer e , mortg 
which was originally niade in favour of the solicitor, — 
of — mortgage-debt to the solicitor was not effectual a 
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transferree, though no notice of such TEEN had been given to the — 
mortgagor. (1900) Dixon v. Winch, 1 Ch., E 

Though the employment of a person to ve a merely ministerial H 
act would not constitate such person an agent within the meaning of the j 
rule (1834) Kennedy v. Green, 3 My. & K., 699, if a person is employed to 
search the register for incumbrances, the principal cannot escape the effect 
of any knowledge acquired by such person in the course of making the 
search. Distinguish (1874) Foron v. Gascoigne, L. R., 9 Ch., 658, note. As 
to sub-agents, see [ndian Contract Act, secs. 192, 194. 

[t has been recently held in -England that when the same person is 
employed by two companies, his personal knowledge is not necessarily the 
knowledge of both the companies, and knowledge acquired by him as officer 
of one company will not be imputed te the other company, unless he is 
under an obligation to communicate his snowledge to the company sought 
to affected by the notice and is also under an obligation imposed on him by 
the latter to receive the notice ; and if the common officer has been guilty of 
fraud or even irregularity, the court will not draw the inference that he has 
fulfilled his duties. Jn re Hamshire Land Company (1896), 2 Ch., 743. 
For the American law on the subject, see Story’s Equity Jurisprudence, 
sec, 4084. 


No distinction between different kinds of notice.—Generall 
speaking, there is no difference between one kind of notice and another 
in their legal consequences ze although where the conscience of a person must 
he affected in order to postpone his right, asin the case of a person claiming 
under a registered instrument, constructive notice will not be sufficient." 
Bnt notice to an agent would be treated as actual notice. (1871) Rolland SE 
v. Hart, L. R, 6 Ch., 678, (1874) Agra Bank v. Barry, L. R., 7 H. L, 135, ` = 
145; (1741) Hine v. Dodd, 2 Atk., 275: (1815) Wyatt e Barwell, 19 Ves., A 
435. It may be here added that the so-called equitable. rule laid down in ës 
(1748) Le Neve v. Le Neve, 3 Atk., 646, is ignored in y systems of law- = 
In the French law, for instance, even the most actual antt irect notice will * 

not countervajl the want of registration. Code Napoleon, Art. 1071. Ge. 
The Indian Registration Act also makes all instruments compulsorily regis- | 
trable absolutely void if they are unregistered, and consequently sweeps away 
= All equities arising out of them. (1869) Hicks v. Powell, L. R., 4 Ch., 741 ; 
distinguish (1879) Waman v. Dhavdiha, 4 Bom., 126, 
Notice to joint tenants, trustees and tenants for life.— Not 
"jn the case of a mortgage of real estate to jdint tenants to secure a 


bt to them jointly, notice of an incumbrance given to any one of them SS 
bind all. Freeman CR (1899) 2 Ch., 355. —— 
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Question of 
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pleaded. 














‘if prosecuted would have led to a discovery of it’ Cf. (1888) Rajicapa ve 


notice is held strictly to proof of the payment, that being an affirmative — 
matter ; though when he has thus far established his good faith, the 3 


os 1862) Varden Seth v. Luckpathy, 9 M. T. A, 307, 326, their 
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3 Mer., 210, 222; (1816) Wise v. Wise, 2 J. & Lat, 403: (1885) Lloyds 
Bank Company v. Jones, 29 Ch. D., 221. But notice which affects a tenant : 
for life does not bind the remainderman. (1874) Jn re Macnathara’s Estate, | 
13 L R. Ir., t58. 
Denial of notice how pleaded.—See p. 509, ante; see also (1836) 
Davies v. Thomas, 2 Y. & C., 234; (1888) Roots v. Williamson, 38 CG D, 
485: cf. 4 Kent, 212: bat see (1891) Preonath v. Surja Coomar, 19 Gal, 
26, 35. | 
Burden of proof of notice.—There seems to be some differ- 
ence of opinion on the question of the incidence of the burden 





of proof when a plea of purchase for value without notice is set 
up. It is stated in Kerr on Fraud, p. 431, that the defence of 
purchase for value without notice must be specifically alleged and proved 
by those who rely on it. But the authorities cited do not bear ont this 4 
broad proposition. In the note to (1733) Jones v. Thomas, 3 P Wms, i 
243, the law is thus stated :—‘ In all cases of a plea of a purchase ...... i 
notice must be denied though not charged by the bill, and it may Jee 
sufficient to deny it either by the plea or answer, since all the defendant 

has to do is to prove his plea, for the defendant is not to prove a negative, 
namely, that he had no notice.’ See also Fisher on Mortgage, see. 1105 q 
And this view was adopted by the Bombay High Court in (1877) Lalubéai | 
v. Bai Amrit, 2 Bom., 299, 303. Cf. (1895) Atul e Mutty,3 C. W. N, 30: d 


but see (1872) Jeebunissa v. Umul, 18 W. R, 151; (1871) Girdhar v 


Hakamchand, 8 Bom. H. C., A. C., 75, 78. The plea of purchase for value | 
without notice has been said to be peculiarly the creature of the Court of f 
Chancery. (1867) Vazeer Ali v. Ojoodhya, 8 W. R., 399. But the principle 3 
which underlies it does not wholly rest upon the — between legal S 





and equitable estates. In (1872) Ramcoomar v. McQueen, 11 B. L. R, 
46; 18 W. R, 166; L. R, L A., Sup. Vol., 40, their Lordships of the 
Privy Council say :—‘ It is a principle of natural equity which must 
be universally applicable, that where one man allows another to held 
himself out as the owner of an estate, and a third person purchases 
it for value from the apparent owner in the belief that he is the real’ 
owner, the man who so allows the other to hold himself out shall not be 


permitted to recover upon his secret title, unless he can overthrow that — 
of the purchaser by showing either that he had direct notice, or some- ` p 
thing which amounts to constructive notice, of the real title, or that there = 











existed circumstances which ought to have put him upon enquiry, that ` 


Madar Saheb, Bom. P. J., 139. But a purchaser pleading absence of l 










proving notice of the prior transaction devolves on his opponent. 1 
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of the Judicial Committee observed:—‘ Let it be conceded that a purchaser 
for value, bond fide and without notice of this charge, whether legal or 
equitable, would have had in these Courts an equity superior to that of 
the plaintiff, still such innocent purchase must be, not merely asserted, 
but proved in the cause, and this case furnishes no such proof.’ See also 
(1883) Rutto v. Bajrong, 13 C. L. R., 280; distinguish (1871) Radhanath 
væ Gishourne, 14 M. I. A., 1, 15; (1874) Juggernath v. Shah Mahomed, 
L. R., 2 I. A., 48, 56 ; (1871) Saraklal v. Ora, 8 Bom. H. C., 0. c, 77, 83. 

Protection of person with notice taking a transfer for value 2 
from a transferor without notice. See p. 522, ante ; see also (1866) hs 
Chadwick v. Turner, L. R., 1 Ch., 310, 319, in which (1852) Ford v.. White, 
16 Beav., 12, is distinguished. 
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For the rights of an assignee of a security whether with E 2 
or without notice, see the notes to sec. 137, post, which seems to make e Gë 
no distinction between void and voidable instruments even in the case of a * K 
charge on land. This however is not the general rule. But the question — GEN 












whether a deed is absolutely void or only voidable is sometimes a | * 3 
very ditheult one, as it would seem to depend upon the degree of fraud | 
aud misrepresentation practised on the grantor.. Compare (1861) Parker - 
Ve Clarke, 30 Beav., 54; (1857) Vorley v. Cooke, 1 Gif., 230; (1860) — 
Ugilrie v. Jeaffreson, 2 Gif., 353, with (1690) Newport's case, Ca. t. Holt, ee 
407; Skin., 423; (1840) Aldborough v. Tyer, "CAE. 436, 463; (1875) 
Judd v. Green, 33 L. T. (N. SA 597; see also Hunter v. Walters, L. R., a 

7 Ch., 88; Lloyds Bank, Limited v. Bullock (1896), 2 Ch., 192 For the De oe 
most recent case on the subject, see Aing v. Smith (1900), 2 Ch, 425. a 


4. The chapters and sections of this Act which relate to - e SS i A 
contracts shall be taken as part of the Indian Contract Act, 
1572. . 


And sections 54, paragraphs 2 and 3, 59, 107 and 123 shall E 
be read as supplemental to the Indian Registration Act, 1877.! 





! This portion was added by Act IIT of 1885, s. 3. ` 


*‘ Transfer of 


— 


What may be 
transferred. 


(el A mere right to sue jor compensation for o. 
E harm illegally caused * cannot be transferre 


= fa public officer, whether before ore ier it 
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CHAPTER IL? 
Or TRANSFERS OF PROPERTY BY Acr oF PARTIES. 


(A)—Transfer of Property, whether moveable or immoreable. — 


5. In the following sections “ transfer of property " means 
an act by which a living person conveys property, in present or 
in future, to one or more other living persons, or to himself and 
one or more other living persons ; and “to transfer property ` 
is to perform such act. 





6. Property of any kind may be transferred, except * 
otherwise provided by this Act or by any other law for the time 
being in force : 


(a) The chance of an heir-apparent succeeding to an estates 
the chance of a relation obtaining a legacy on the 
death of a kinsman, or any other mere possibility of S 
like nature, cannot be transferred. 

(b) A mere right of re-entry for breach of a contin 
subsequent cannot be transferred to any one | 
the owner of the pr operty affected thereby. gé 

(c) An easement cannot be transferred apart from hey 

















nant heritage. 
(d) An interest in property restricted in its enjoyment te ` 
the owner personally cannot be transferred iiy, ; me Sa 





(7) A public office cannot be transferred, nor ¢ i A E£ 4 j d 
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(7) Stipends allowed to military and civil pensioners of 
Government and political pensions cannot be transfer- 
red. 

(h) No transfer can be made (1) in so far as it is opposed to 
the nature of the interest affected thereby, or (2) for 
an illegal purpose,‘ or (3) to a person legally disquali- 























tied to be transferee. 
(i) Nothing in this section shall be deemed to authorize a 
tenant having an untransferable right of occupancy, 





the farmer of an estate in respect of which default has — 
heen made in paying revenue or the lessee of an estate S E 
under the management of a Court of Wards to assign — 


his interest as such tenant, farmer or lessee. 


Compare secs. 460 to 462 of the New York Code. 
Property is no doubt a word of very large signification (1898) —— — 
Gabriel v. Solomon, 4 C. W. N., 70, decided under the Official Trustees Act ‘property’ 
XVII of 1864, and includes not only what is commonly called an equity — 
of redemption; (1894) Kanti v. Kutubuddin, 22 Cal., 33; (1896) Bent v. 
Sourendra, 23 Cal., 795; dissenting from (1891) Mata Din v. Kazim, 13 All, 
432, but also as the context shows a right of action, as for example, a right — 
to claim specific performance. (1886) Rudra v. Arishna, 14 Cal., 241. But Zë * kr 
where the word occurs in debentures, it will not include the capital of the Ke 
company which was uncalled up at the commencement of the liquidation ; 
though the word future may be added before the term property. Jn re Dee — ) S 
Russian, de, Limited (1898), 2 Ch., 149; In re Streathan and General | e 
Estates Company (1897), 1 Ch., 15; cf. (1864) In re British Provident, de, Ess": 
4 DeG. J. & S., 407. Buta compary may certainly create a charge upon its  — — 
unealled capital by apt words. See the cases cited in note 1, p. 239, ante. — RE 
It bas been said that the expression Transfer of Property is not 

= sufficiently wide to includea mortgage, but the fallacy of the remark lies in ` SC 
Se the assumption that a transfer must of neceasity extend to the whole pro- — Za * SÉ 
S perty or interest of the transferrer in the subject-matter of the transaction, ` d 
Ownership, however, is generally divisible and the term transfer is properly — 
$ applicable to any interest carved either directly on indirectly out of the 
| aggregate known as ownership. Thus a mortgage itself, though it is — — o? 
Gi e of a right in re aliena, may be transferred by way of ` ` E 
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security, the transaction being called a sub-mortgage.. See the Report of S 

the Indian Law Commission, p. 32 ; see also the observations of Mahmood, __ 

J., n Gopal v. Pursotum, 5 All, 121, 137 (1882). "Cha 
Mere possi- The first clause of this section lays down the rule of the English common ——— 


bility or | e a 
expectancy law thata mere possibility or expectancy vot coupled with any interest 





transferred, ÎN Or growing out of any existing property cannot be made the subject of a 
valid transfer. The next cast of a fisherman’s net is a stock illustration 
of a mere expectancy, for though there is a possibility that the man 
may catch fish, he has no actual or even potential interest in the fish till they 
afe caught. Butthough there can be no valid transfer of a bare possibility 
soas to confer on the grantee a right ta rem, there may be a valid contract 
Equitable to transfer it so as to operate, to use the langnage of English law, as an equi 


assignment : — 
of such, able assignment, which may bind the property, if, and when it is acquired, no 


however, held 


novus actus as, for instance, a new deed, beino necessary. See i iti 
medals CS? ce, a new deed, being necessary. See in addition to 


the cases cited at pp. 232-237, ante (1900) Sulhanandan v. Sadaram, 13 C. 
P. R, 43; and for a case of au assignment of stock-in-trade in addition 
to or in substitution for the then existing stock in trade, see (1880) Lazarus 
v. dnudrade, 5 C. P. D., 318. But before the property comes into existente 


gë a P 
ry a 


the transfer will remain only a contract by which the debtor is bound, 
though the transaction may be in the form of an absolute assignment. 
(1881) Collyer v. Isaacs, 19 Ch. D., 342. It follows that if the grantor 
is released from his liability forthe debt, as, for instance, if he obtains 
his discharge under the insolvency law, he will be discharged from the 
ancillary covenant to give security on his after-acquired goods, (1831) 
Collyer v. Isaacs, supra. But there may be an independent covenant to — 
trausfer or something amounting to an equitable mortgage which may 
subsist notwithstanding the discharge of the debt. (1831) Lyde v. Mynn, 
4 Sim., 505; 1 My. & K., 683. A debtor may also assign by way of mort- 
gage any money which may accrue due to him from a third person. 
(1835) Pooley v. Goodwin, 4 A. & E., 94; cf. (1884) Erp. Moss, 14 Q.B. 
D., 310. But a mortgage of the future gross receipts of a business ` ` 
will not prevail against the title of the trustee in bankruptcy. (1883) Zep. 5 
'ichols, 22 Ch. D., 782. It may be noticed that in England the law relating — 
a to assignments by way of mortgage of after-acquired chattels has been ` SG : 
— virtually abrogated with certain exceptions by the Bills of Sale Act, 1882. BES 


-a re d e", 


It has been held in one case that the interest of a reversioner under Re 


the Hindu law is nota mere possibility or expectancy. (1898) Brahmodeo $ 
v. Harjan, 25 Cal., 778 ; but see (1895) Achan v. Thakur Das, 17 All, 122 — 
affirmed, 25 I A, 183; 21 All, 71. The law, however, does not strike at h 


f 


agreements by expectant heirs as, for instance an agreement by exp vecta nt | = 

bam eg es heirs under the Hindu law, to divide a particular property ina certain w F * 

EE the happening ef a particular contingency. (1881) Ram —— oa 
Singh, 8 Cal, 138. It may be noticed that though a contract € 
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degree of jealousy, and notwithstanding the Sale of Reversions Act, the law 
administered by the Courts of Equity in England in setting aside uncon- 
scionable bargains remains practically the same as before the statute. See 
the notes on (1750) Lord Chesterfield v. Janssen, 1 W. and T., pp. 289, et seq. 


Easements in gross as they are called may be the subject of mort- Easements in 
gage, but not easements annexed to the ownership of immoveable property, ebe l i 
apart from the latter. It may, however, be noticed that the term ease- 
ments in gross is nota very accurate expression. (1868) Rangeley v. The 
Midland, &c., Co., L. R., 3 Ch., 306. 

A mere personal right or interest, as for instance a right of pre- Mere personal 
emption, is of conrse not capable of being mortgaged. (1882) Rajjo v. d hee = 
Lalman, 5 All., 183 ; (1884) Ram Sahai v. Gaya, 7 All., 107; but the land be mortgaged. 
subject to pre-emption may be mortgaged. Jones, sec. 136. The alienation 
of a purely usufructuary interest is also forbidden by cl. (d)in which it 
may be noticed in passing the word owner is used in a somewhat unusual 
sense. See (1872) May v. May, 44 L. T., 412; cf. (1886) Diwali v. Apayji, 

10 Bom., 342 ; which goes to the very verge of the law if not beyond it- 
Distinguish (1859) Rabbit v. Squire, 4 DeG. & J., 406; (1888) Coward v. 
Larkman, 60 L. T., 1 ; (1872) Mannor v. Greener, L. R., 14 Eq , 456. 


Salary of a public officer.—It has been held in England that Salary of 
where there are no public duties attached to an office, the emoluments‘may Iw sc 
be assigned ; thus where a Canon of Windsor granted the canonry and may z” mort- 
profits, &c., to a creditor to secure a certain sum of money, it was held } tara 
that the security was valid as there was no cure of souls and the only 
duties were residence within the Castle and attendance in the chapel for a 
certain number of daysin the year.’ (1840) Grenfell v. Dean, e, of 
Windsor, 2 Beav., 544. Similarly, though there are certain duties annexed 
to the Office of a Fellow, the assignment of the income is not forbidden 
by public policy as the duties are intended primarily for the benefit of the 
college and not for the public, except in a secondary and remote sense. 

It must not, however, be understood that the office itself can be assigned. 
(1847) Feistel e King’s College, 10 Beav., 491. 

Civil, military and political pensions.—The Act makes no dis- Inalienability 
A of pensions, 
tinction between pensions awarded entirely as compensation for past 
services and allowances such as half pay in which a part of the consi- 
deration is the liability of the recipient to serve the State again. At 
common law, the former class of allowances was alienable in England but 
not the latter. But the law has now been altered by section 141 of 
the Army Act, 1881. For cases bearing on the true construction of cause 
(g), see (1886) Lucas v. Harris, 18 Q. B. D., 127; In re Saunders (1895), 
2 Q. B, 117; 28 L. J. N.S., Ch., 868. It is, however, doubtful whether 
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pay (1889) Crowe v. Price, 22 Q. B. D., 429, or toa voluntary compassionate 

allowance. (1886) Exp. Webber, 18 Q. B. D., 111; 
— — pensions and salaries of public officers are inalienable is that they are either 
given to keepup the dignity of the office or to ensure a due discharge of its 
duties. But this reason does not hold good where any money is payable only 
to the legal representatives and cannot be appropriated by a person filling a 
public office during his life-time. (1846) Arbuthnot v. Norton, 3 M. I. A., 435. 


Public com- In addition to the cases mentioned in the section, it may be noticed 
iere that on grounds of public policy, companies formed for the purpose of 
create mort- carrying out public objects in which the community is interested, are not 
gages, 


at liberty to create a mortgage which would interfere with the rights of 
the public. Thus, the permanent way of a railway company cannot be 
mortgaged by them. See in addition to the cases cited in note 1, p- 332, 
ante (1870) dn re Panama, é&c., Company, L. R., 5 Ch., 318. 


Transfer of occupancy holdings.—On the question whether a 
mortgage 18 a transfer or not, see p. 89, ante. 


Persons com- 7. Every person competent to contract and entitled to 


petent to 

transfer. transferable property, or authorized to dispose of transferable 
property not his own, is competent to transfer such property 
either wholly or in part, and either absolutely or conditionally, 
in the circumstances, to the extent and in the manner allowed and ei 
prescribed by any law for the time being in force. 

Extent of Whether a direction to sell would authorise a mortgage, see 

— — pp. 242 —44, ante ; and asto the construction of powers generally, see p. 244, 


ante, As to the authority of mercantile agents, see pp. 245—46, 
ante ; and as to the power of a partner to make a mortgage, see p. 246, ante. 
With regard to the authority of a corporation to mortgage its property, 
see pp. 246—47, ante. As regards the authority of executors OF 


administrators, see pp. 247—249, ante; see also (1897) Haripriya v. Sarat, * 


3C. W. N. cexii, where it is said by one of the judges that section 
12 of the Probate and Administration Act (V of 1881) only validates the ` 


acts of executors previous to the grant of probate when such probate ` — 
It should be here noticed that no 


remains in force and is not revoked. 
application can be made under section 90 of the Probate and Administra- — 


tion Act, if the estate has been fully administered and there are no debts or — 
legacies of the deceased to be paid. Thus, a Hindu widow who has fully ` 
administered the estate of her deceased husband can sell or mortgage | the 
estate for purposes for which she would be justified in doing so under the Ss a 
Hindu law and is neither Soun nor entitted to sac $ to the SS — 


cf. section 12 of Act 
Reason of the XXIII of 1871, and see (1883) Birch v. Birch, 8 P. D., 163. The reason why 
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As regards trustees of religious endowments, see pp. 251 —52 ante; ta 

-and as regards a mortgage made by an insolvent, see in addition to the * 
authorities cited at page 252, ante, Bird v. Philpott (1900), 1 Ch., 822. Extent ot ke? ` 
powers o e A 





With regard to mortgages by infants, see pp. 239—42 ante, and with Such persons 
regard to the powers of the guardian ofaninfant or the com- continued. $ 
mittee of a lunatic, see pp. 240-41 ante. A receiver has under l 
section 503, sub-section (d), Code of Civil Procedure, power to raise money N 
on mortgage, if it is necessary to do so for the protection of the estate, 
(1890) Poreshnath v. Omerto, 17 Cal., 614. A manager appointed under 
section 95 of the Bengal Tenancy Act has also the power to create a mortgage, 3 
which would over-ride an incumbrance created by the owners. (1900) Amar SN 
v. Golake,4C. W. N., 769. Bata temporary injunction under section 

492 (5) of the Code of Civil Procedure will not invalidate a mortgage by 

the defendant. (1887) The Dethi, ée, Bank, Ld. e Ram, 9 All., 497. ; 








8. Unless a different intention is expressed or necessarily Operation of ` 
implied, a transfer of property passes forthwith to the transferee — 
all the interest which the transferrer is then capable of passing in 
the property, and in the legal incidents thereof. | 

Such incidents where the property is land, the — 
easements annexed thereto, the rents and profits thereof accruing 
after the transfer, and all things attached to the earth ; 

* and, where the property is machinery attached to the earth, ae 
the moveable parts thereof ; E 





include, 








and, where the property is a house, the easements annexed 
thereto, the rent thereof, accruing after the transfer, and the — 
locks, keys, bars, doors, windows and all other things provided da 
for permanent use therewith ; 

and, where the property is a debt or other actionable claim, 
the securities therefor (except where they are also for other debts E 


or claims not transferred to the transferee), but not arrears of — a 
iaterest accrued before the transfer ; — rae 


and, where the property is money or other property yielding ` — ma 
income, the interest or income thereof accruing after the transfer — 
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Compare section 6 of C. A., 1881, and Art. 1617, N. Y. Code, which 
provides that a mortgage is a lien upon everything that would a” E 
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transferrer is then capable of passing.—Unless the operation 
of a mortgage is expressly limited, it will pass the whole of the interest 
of the mortgagor in the property, including any reversionary Mterest 
which he then has in it. Cf. (1870) Ashen Geer v. Rungeet, 14 W. E, 379. 
But a mortgage of all the land which the mortgagor has in a certain: 
town will not include land to which he has only a possibility of a rever- 
sion on the non-performance of a condition subsequent. Jones, sees. 138, 
i141. Care should be always taken to define clearly the nature and extent 
of the estate or interest intended to be mortgaged as the security 
might otherwise be cut down to the prejudice of the mortgagee ; (see for 
instance (1842) Grieneson v. Ars, 5 Beav., 283) for general words, the 
absence of which may now be supplied by the provisions of this section, 
will only pass that which the grantor had to give at the time of the grant 
and will not extend to anything which he might subsequently acquire 
(1873) Booth v. Alcock, L. R., 8 Ch., 663. VWhether a mortgage of land or 
buildings used for the purpose of a trade or business will include such 
trade or business, see County, e, Bank v. Rudry Merthyr Steam and 
Colliery Co. (1895), 1 Ch., 629.; distinguish Wàitley v. Challis (1&92), 1 Ch, 
64, where it was held that the mortgage of a hotel simply meant the build- 

ing and did not comprise the business. See also pp. 345— 346, ante. For the 
right of a mortgagee of a public house to the license, see (1884) Garrett 
v. Justices of Middlesex, 12 Q. B. D, 620; distinguish (1839) Manifold v. 
Morris, 5 Bing. N. C., 420; (1833) Erp. Reid, 1 D. & C., 250. See also- 
the notes to sections 70 and 71, post. i 

Easements annexed to a house.—Where a person purchased 

a part of a house which his vendor had previously mortgaged giving the 

mortgagee the use ofa certain passage who was afterwards paid off, it was 
held that he must be taken to have purchased the mortgagee’s interest in 
the house including the right by way of easement over the passage; though 
the mortgagee was no party to the conveyance, but merely signed a receipt 
forthe mortgage-money endorsed on the deed. (1893) Vishnu v. Rango, 
18 Bom., 382. 

Attached to the earth.—See the notes to section 3, supra. Generally 
speaking a mortgage of land, unless the contrary appears, will comprehend: 
not only the ground or soil but also water covering its surface, mines and 
minerals thereunder, timber and trees as well as crops growing thereon, and 
houses and buildings standing upon it. (1870) Fagueer Sonar v. 
2 N.-W. P., 251 ; (1875) Mahomed Ali v. Bolakie, 24 W. R., 330 ; ef. (1897) 
— Bhimrav, 22 Bom., 610. In short,a mortgage of land will 
carry with it everything attached to the soil and in the case of | 
machinery everything necessary for its working ; for instance artieles — 
are essential parts of the machine will pass, though unattached. — 
oe v. Dames l4 B. I. RB, 201; ae v. —— al, * 
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where, although they are placed in prepared receptacles, there is no annex- 
ation. (1857) Hutchinson v. Kay, 23 Beav., 413; (1869) Er parte Astbury, 
L. R,*4 Ch., 630, 638. 

“It is very difficult,” says Mr. Dart, “ to determine what articles are What are 
fixtures, properly so called, and what are mere moveable chattels. Trade areas > 
fixtares, which have been annexed to the freehold, not with the view of Pe ares. 
improving the inheritance, but solely for the purposes of trade, will, unless 
expressly excluded, pass by a mortgage of the freehold. Thus, machines 
annexed in a quasi permanent manner by means of bolts or screws for the 
mere purpose of steadying have been held to pass as fixtures; so, too, leathern 
driving belts for working machinery ; so, also, tramways used in connection 
with a colliery ; so, also, looms fastened to the floor of a mill by nails driver 
into plugs of wood; but there was a contrary decision where the legs of 
the looms were merely dropped into holes made in the floor, without any 
substantial annexation to the freehold ; as also where weighing machines 
were sunk into holes lined with brickwork so as to make the weighing 
plate level with the surface of the ground but were not fixed to the brick- 
work. Greenhouses constructed of wooden frames, and affixed by mortar 
to a foundation of brickwork, have been held to be fixtures ; so, also, a 
plate-glass shop front fixed merely by wooden wedges, and capable of 
being removed without injury to the freehold ; so, tapestry stretched on 
wooden frames affixed to the wall, bnt capable of being readily removed, 
has been held to bea fixture. But not every annexation to the freehold 
is a fixture ; nor, on the other hand, is a fixture or an article deemed to be 
such, necessarily fastened tothe freehold. Thus, statues, ornamental vases; 
and stone garden-seats retaining their positions merely by their own weight, 
but forming part of the architectural design of the mausion and grounds, 
have been held to be fixtures: so, straightening plates, that is broad iron 
plates embedded in the floor, and used for straightening iron, when taken 
out of the furnace.” Dart, pp. 607-8. It should be noticed that the 
principle of Zn re Fates, 38 Ch. D., 112, under which a conveyance of land | 
and buildings used for a business passes all the fixed trade machinery on the ` 
premises, though not expressly mentioned, applies equally where the con- 
veyance expressly mentions the fixed trade machinery, either by reference 
to a schedule or otherwise. Jn re Brooke (1894), 2 Ch., 600; distinguish 
Small v. National Bank of England (1894), 1 Ch., 686. And see pp. 341— 
345, ante. 

Other legalincidents. Pp. 345, 
carry all articles, necessary to the — of the ship, which are con saa 
-board at the time of the mortgage, or are afterwards substituted for them. 
(1890) Coltman v. Chamberlain, 23 Q. B. D., 328; cf. (1885) In re Salmanand 

Woods, 2 Morr. Bkey., 137. As to the right of the mortgagee to the benefit ` 
-of a subsisting insurance, see the notes to sections 49, 72 and 76, post. 
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appurtenant to the debt. The one is regarded as the principal, and the — E 
other the accessory, and omne principale trahit ad se accessorium. Pp. 91—93, g 
ante; Kents Commentaries, Vol. IV, pp. 228-229, citing in addition 
American authorities, Richards v. Syms, 3 Eq. Cas. Abr., 617; Barna 
Ch. Rep., 90, S. C., Martin v. Mordlin, 2 Burr., 978 ; cf. (1835) Exp. Smith, 

2 D. & C., 271. In a recent case where a person executed a voluntary ~~ 
settlement by which he assigned certain debts which were due to him, but _ F 
made no express assignment of the securities for such debts nor gave them. 

up to the trustees, it was held that an assignment of the securities Might 

be implied. Jn re Patrick (1891), 1 Ch., 82. And it has been held inan 
American case that an assignment of a portion of the debt would carry with 
it a pro rata portion of the mortgage. Keys v. Wood, 21 Vt. R., 332, cited 
in Kent’s Commentaries, Vol. 4, p. 229. For a case where a promissory 
note contains a memorandum importing that a collateral security has also- 
been given, see (1836) Wise v. Charlton, 4 A. and E., 786. 





But the assignment merely of the interest of the mortga- 
gee in the land without an assignment of the debt is said to be 
without meaning or use. And it has been held in England that money charged 
on land does nòt pass under a devise of land, and that if a testator specifically 
devises a particular estate, which is only a mortgage estate and not the 
money charged on it, the devisee is ouly a trastee for the persons entitled to 
the money. Jn re Clowes (1893), 1 Ch., 214; (1701) Strade v. Russel, 2 Vern., 
621, 624; cf. (1737) Casborn v. Scarfe, 1 Atk., 603. But it seems that if 
the testator was a mortgagee in possession, the debt would pass to the 
specific devisee. Jn re Carter (1900), 1 Ch., 801. See also the remarks of 
Lindley, L. J., in Zr re Lowman (1895), 2 Ch., 354. And it has been laid 
down still more broadly by Stirling, J., that asa mortgage consists partly 
of the estate in the land, and partly of the debt, he who has the estate, 
is entitled to the benetit of the bond or covenant, which may accompany 
the mortgage, for it is impossible to say the mortgage passes and is — 
well assigned to one person, and yet the debt remains in another. There- 
fore by the assignment of the mortgage, the debt necessarily passes as 
incident to it. (1890) Zn re Richards, 45 Ch. D., 589; cf. (1879) P : 
manabha v. Shanakoti, 2 Mad., 119. See also (1804) Jones v. Gibbons, 
Ves., 411. But though,as a rule, a mortgage cannot be transferred apart from 
the collateral securities so as to enable the mortgagee to sue on the latter ` Le 
(1865) Walker v. Jones, L. R.,1 P. Ci, 50, where a mortgage is accom- 
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panied by a promissory note and such note gets into the hands of a 
fide indorsee for value without notice, the mortgagor will be liable to p 
the endorsee, notwithstanding a transfer ðf the mortgage by the c 


Zen pe to another person. (1889) Glasscock v. Balls, 24 Q. B. Dy WW on — 
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i 10. Where property is transferred subject to a condition Condition <a 
or limitation absolutely restraining the transferee or any person alienation. 
claiming under him from parting with or disposing of his interest 


in the property, the condition or limitation is void, except in the do 
case of a lease where the condition is for the benefit of the lessor * 
or those claiming under him: Provided that property may be CS 
transferred to or for the benefit of a woman (not being a Hindu, = 


Muhammadan or Buddhist), so that she shall not have power 


during her marriage to transfer or charge the same or her 
beneficial interest therein. 


11. Where, on a transfer of property, an interest therein Restriction 
























is created absolutely in favour of any person, but the terms of to interest Sech 
the transfer direct that such interest shall be applied or enjoyed ` Deeg E 
by him in a particular maner, he shall be entitled to receive and — 
; dispose of such interest as if there were no such direction. ‘oe 


Nothing in this section shall be deemed to affect the right to | 
restrain, for the beneficial enjoyment of one piece of immoveable Ge. E 
property, the enjoyment of another piece of such property, or to : 2 A 
compel the enjoyment thereof in a particular manner. CS 


12. Where property is transferred subject to a condition —— 

or limitation making any interest therein, reserved or given to or Gd, 
minavie on 

, for the benefit of any person, to cease on his becoming insolvent —— 





or endeavouring to transfer or dispose of the same, such condition alienation, 
Ze or limitation is void. ; 

E Nothing in this section applies to a condition in a lease for _ 

e the benefit of the lessor or those claiming under him. 





13. Where, on a transfer of property, an interest therein Transfer fo 
is created for the benefit of a person not in existence at the date " Vers Si 
of the transfer, subject to a prior interest created by the same r 
transfer, the interest created for the benefit of such person shall 
not take effect, unless it extends to the whole of ths pages ts 
interest of = transferor i in the property. Zi 





Illustration. | — 
ra ` A transfers property of which he is the owner to B in t * fo 
ks —— Dresch r de 
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eldest son does not take effect, because it does not extend to the whole of 
A’s remaining interest in the property. 

14. No transfer of property can operate to create an 
interest which is to take effect after the life-time of one or more 
persons living at the date of such transfer, and the minority of 
Spme person who shall be in existence at the expiration of that 
period, and to whom, if he attains full age, the interest created 


1s to belong. 


15. If, ona transfer of property, an interest therein is 
createl for the benefit of a class of persons with regard to some 
of whom such interest fails by reason of any of the rules 
contained in sections 13 and 14, such interest fails as regards the 


whole class, 


16. Where an interest fails by reason of any of the rules 
contained in sections 13, 14 and 15, any interest created m the 
same transaction and intended to take effect after or upon failure 
of such prior interest also fails. 


17. ‘Phe restrictions in sections 14, 15 and 16 shalt not 
apply to property transferred for the benefit of the public in the 
advancement of religion, knowledge, commerce, health, safety or 
any other object beneficial to mankind. 


18. Where the terms of a transfer of property direct that 
‘the income arising from the property shall be accumulated, such 
direction shall be void, and the property shall be disposed of as if 
no accumulation had been directed. 

Exception— Where the property is immoveable, or where 
accumulation is directed to be made from the date of the transfer, 
the direction shall be valid in respect only of the income arising: 
from the property within one year next following such date ; and 
at the end of the year such property and income shall be disposed 
of respectively as if the period during which the accumulation 
has been directed to be made had elapsed. rees 


19. Where, on-a transfer of property, an interest therein i a 


is created i in favour of a person without specifying the time when | 
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such interest is vested, unless a contrary intention appears from 
the terms of the transfer. 

A vested interest is not defeated by the death of the transferee 

before he obtains possession. 3 | 

Eeplanation. mt an interest shall not be —* 

vested is not to be inferred merely from a provision whereby the ee 

enjoyment thereof is postponed, or whereby a prior interest in the 

same property is given or reserved to some other person, or 

whereby income arising from the property is directed to be accu- 

















mulated until the time of enjoyment arrives, or from a provision j 
that if a particular event shall happen the interest shall pass to y 
another person. a 




















a 


20. Where, on a transfer of property, an intesest therein when unborn — 
is created for the benefit of 2 person not then living, he acquires quires veut vested = 2 
upon his birth, unless a contrary intention appear from the terms Zen 
of the transfer, a vested interest, although he may not be entitled bi benefit. 
to the enjoyment thereof immediately on his birth. 


kd 


event shall not happen, such person thereby acquires a contingent 


21. Where. on a transfer of property, an interest therein Contingent ` ` 2 
` 8 > | ir terest. ~ SC 
is created in favour of a person to take effect only on the happen- — 

ing of a specified uncertain event, or if a specified uncertain — 


interest in the property. Such interest becomes a vested intefest, 
in the former case, on the happening of the event, in the latter, 
when the happening of the event becomes impossible. 





Exception.—W here, under a transfer of property, a person — 
becomes entitled to an interest therein upon attaining a particular — 
age, and the transferor also gives to him absolutely the income to = 
arise from such interest before he reaches that age, or directs the ` o 
income or so much thereof as may be necessary to be ee a — 
his benefit, such intérest is not contingent. = oS * 


22. Where, on a transfer of property, an interest — 
is created in favour of such members only of a class as | shall class who 
attain a particular age, such interest does not vest — nember tienlar age. 
E of the class wee has Hok — = see — 
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shall happen, and no time is mentioned for the occurrence of that 
event, the interest fails unless such event happens before, or at the 
same time as, the intermediate or precedent interest ceases to exist. 


24. Where, on a transfer of property, an interest therein 
is to accrue to such of certain persons as shall be surviving at 
some period, but the exact period is not specified, the interest" 
shall go to such of them as shall be alive when the intermediate 
or precedent interest ceases to exist, unless a contrary intention 


appears from the terms of the transfer. 


Illustration. 
A transfers property to B for life, and after his death to C and D, 
equally to be divided between them, or to the survivor of them. OC dies 
during the life of B. D survives B. At A's death the property passes to D. 


29. An interest created on a transfer of property and 
dependent upon a condition fails if the fulfilment of the condition 
is impossible, or is forbidden by law, or is of such a nature that, 
if permitted, it would defeat the provisions of any law, „or is 
fraudulent, or involves or implies injury to the person or property 
of another, or the Court regards it as immoral or opposed to 
public policy. 

Illustrations. 
(a) Mets a farm to B on condition that he shall walk a hundred miles 
in an hour. The lease 1s void. 
(b) A gives Rs. 500 to B on condition that he shall marry As daughter 
C. At the date of the transfer C was dead. The transfer is void. i 
(c) A transfers Rs. 500 to Æ on condition tbat she shall murder C. 


The transfer is void. 
(d) A transfers Rs. 500 to his niece Cif she will desert her husband, 
The transfer is void. 


26. Where the terms of a transfer of property impose a 
condition to be fulfilled before a person can take an interest in the 
property, the condition shall be deemed to have been fulfilled if 
it has been substantially complied with. 


——— 


(a) A transfers Rs. 5,000 to B on condition that he shall marry — 
the consent of C, Dand E Æ dies. B marries with the consent si C sud 
D. Bis deemed to have fulfilled the condition. F 
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— 

AN. ze 

(b) A transfers Rs. 5,CCO to B on condition ‘that he shall marry with i : E: 

the consent of C, D and E B marries without the consent of C, D and E — e 
but obtains their consent after the marriage. B bas not fulfilled the | x 


condition. 


27. Where, ona transfer of property, an interest therein Conditional ee. 

eg Vë? ee 

is created in favour of one person, and by the same transaction an one SES 

“ulterior disposition of the same interest is made in favour of coupled witli 
another on 
failure of 

r prior disposi- 

tion. 


another, if the prior disposition under the transfer shall fail, the 
ulterior disposition shall take effect upon the failure of the prio 
disposition, although the failure may not bave occurred in the 
manner contemplated by the transferor. 

But, where the intention of the parties to the transaction is 


that the ulterior disposition shall take effect only in the event of AS 
tbe prior disposition failing in a particular manner, the ulterior | — 
disposition shall not take effect unless the prior disposition fails in ES * 
that manner. 















Illustrations. 


(ei A transfers Rs. 500 to B on condition that he shall execute a 
certain lease within three months after A’s death, and, if he should neglect 





to do so, to C. B dies in Ais life-time. The disposition in favour of C — 
takes effect. e: a be 
KE: (4) A transfers property to his wife ; bot, in case she should die in his | — 
e life-time, transfers to B that which he had transferred to ber. A and his — — 
ii wife perish together, under circumstances which make it impossible to prove — 


that she died before him. The disposition in favour of B does not take 
effect. | 


- 28. Ona transfer of property an interest therein may be Ulterior BE E 
created to accrue to any person with the condition prepare ditional or a 
that in case a specified uncertain event shall happen such interest , — 
shall pass to another person, or that in case a specified uncertain 2 
event shall not happen such interest shall pass to another person. 
= In each case the dispositions are subject to the rules containëd ; in 
__ sections 10, 12, 21, 22, 23, 24, 25 and 27. — 















29. An ulterior disposition of the kind contem 
the last — section canpot take effect ess th 
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without Ce consent, the Rs. 500 shall go to D. B marries when only 17 
years of age, without Ce consent. The trausfer to D takes effect. 


— — 30. If the ulterior disposition is not valid, the prior 


tron not 
affected by 
invahdity of 
altenor 
disposition., 


disposition is not affected by. it. 
filustration. 8 
A transfers a farm to B for her life, and, if she do not desert her 
husband, to C. B is entitled to the farm during her life as if no condition 
had been inserted. 


Conditien KA q ag WISS i Pox P 
that transfer Si. $ ubject to the Provisions oft section LA ona transter 


shall cease to of property an interest therein may be created with the condition 
have effect in 


case specified superadded that it shall cease te exist in case a specified uncertain 
uncertain 


ovont happens event shall happen, or in case a specified uncertain event shall 
or Goes not 
happen. not happen. 


Iiiustrations. 

(a) A transfers a farm to B for his life, with a proviso_that, in case B 
cuts down a certain wood, the transfer shall cease to have any effect. B 
cuts down the wood. He loses his life-interest in the farm. 

(ù) A transfers a farm to B, provided that, if B shall not go to England 
within three years after the date of the transfer, bis interest in the farm 
shall cease. Æ does not goto England within the term prescribed. His 
interest in the farm ceases. 


E — 32. In order thata condition that an interest shall cease 
invalid, to exist may be valid, it is necessary that the event to which it 
- relates be one which could legally constitute the condition 6f the 
creation of an interest. 

on eee 33. Where, on a transfer of property, an interest therein 
—— „1s created subject to a condition that the person taking it shall 
—— perform a certain act, but no time is specified for the performance 
mance. ` of the act, the condition is broken when he renders impossible, 
| permanently or for an indefinite period, the performance of the 

act. | ` è 


34. Where an act is to be performed by a person dE 


person, and a time is specified for the performance of the act, i 





as a condition to be fulfilled before an interest created ona 
transfer of property is enjoyed by him, or as a condition on the = 
non-fulfilment of which the interest is to pass froni him to another Sr. -A 





Kam 
* 


~ 
— 
— 


— 


























such a. within the specified time is by” | e $ 








_ instrument Rs. 1,000 to C. C elects to retain the farm. He forfeits the 
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fraud of a person who would be directly benefited by non-falfil- — 
ment of the condition, such further time shall as against him be Si 
allowed for performing the act as shall be requisite to make up for 2 
the delay caused by such fraud. But if no time is specified for 2. 
the performance of the act, then, if its performance is by the 





fraud of a person interested in the non-fulfilment of the condition 
rendered impossible or indefinitely postponed, the condition shall 
as against him be deemed to have been fulfilled. 


Election. 
39. Where a person professes to transfer property which Election Er. 


he has no right to transfer, and ag part of the same transaction * ger 
confers any benefit on the owner of the property, such owner : 
must elect either to confirm such transfer or to dissent from it ; 
and in the latter case he shall relinquish the benefit so conferred, 
and the benefit so relinquished shall revert to the transferor or his 
representative as if it had not been disposed of, 


subject nevertheless, 





P 
a 


ANEN a 























e 3 

where the transfer is gratuitous, and the transferor has, oe 
hefore the election, died or otherwise become incapable of making 
a fresh transfer, SE 
and in all cases where the transfer is for consideration, — F 

to the charge of making good to the disappointed transferee fos 

the amount or value of the property attempted to be transferred = 
to him. š — 
Illustrations. — 

The farm of Sultanpur is the property of Cand worth Rs. 800. A by | Ss IRE 

an instrument of gift professes to transfer it to B, giving by the amer: : * 


gift of Rs 1,000. g 
In the same case, A dies before the election. His representative must 
out of the Rs. 1,000 pay Rs. 800 to B. 


The rule in the first paragraph of this section applies whether ` E: 
the transferor does or does not believe that which he professes t 
A ‘person — no banalt. directly under a tri nsactior 
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E: reception to the last preceding four rules.— Where a parti i cu- — 
lar benefit is expressed to be conferred on the owner a e 
property which the transferor professes to transfer, and such 
benefit is expressed to be in lieu of that property, if such owne a = ; 


RK: 
* 


claim the property, he must relinquish the particular benefit, b ut * 
he is not bound to relinquish any other benefit conferred upon 
P shim by the same transaction. | E: — 
Sr Acceptance of the benefit by the person on whom it is con- KE 
ferred constitutes an election by him to confirm the transfer, if i 


he is aware of his duty to elect and of those circamstances which = i 


— —— 


would influence the judgment of a reasonable man in making d — 
election, or if he waives enquiry into the circumstances. Nr 


He 
— 










> =e 
—- + 


Such knowledge or waiver shall, in the absence of evidence ` 
to the contrary, be presumed, if the person on whom the benefit — RK 
has been conferred has enjoyed it for two years without doing ` 
any act to express dissent. — 

Sach knowledge or waiver may be inferred from any act gd = 
his which renders it impossible to place the persons interested in = 
the property professed to be transferred in the same condition ne — 


if such act had not been done. 





Illustration. E Ki =; 
— A transfers to B an estate to which C is entitled, and as part of the 
a same transaction gives Ca coal-mine. Ç takes possession of the mine and 
— exhausts it. He has thereby confirmed the transfer of the estate to B. Kr: 







If he does not within one year after the date of the — 
signify to the transferor or his representatives his intention to 
confirm or to dissent from the transfer, the transferor DES his — 

= representatives may, upon the expiration of that period, re — 
Jim to make his election ; and, if he does not comply with such ` 
———————-geqnisition within a reasonable time after he has received it, l he 
— — = shall be deemed to have elected to confirm the transfer. ` Ba? — 


iy a: —— Det — 
fits _* 


KS Ko. ~~. In caso of disability, the election shall be postponed u intil ‘the 


: e , se d e 
Ee i Es disability ceases, or until the election is made by some con n petent 1i 
Mc? | . = 
— Rae ger 




























Apportionment. —— za — 
E Tn the absence of a contract or | 









vw Tt ei 
-q 
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transfer of the interest of the person entitled to receive such of interest of 
person en- 

payments, be deemed, as between the transferor and the transferee, titled. 

to accrue due from day to day, and to be apportionable accord- 

ingly, but to be payable on the days appointed for the payment 

thereof. - 


Note.—This as well as the next section are applicable to transfers by 
way of mortgage, where the mortgagee is entitled to receive the rents. 








4 3/7. When, in consequence of a transfer, property is Apportion- 
ment of 

; divided and held in several shares, and thereupon the benefit of benefit of cbt 

t any obligation relating to the property as a whole passes from ———— 


one to several owners of the property, the corresponding duty 
shall, in the absence of a contract to the contrary amongst the 
owners, be performed in favour of each of such owners in pro- 
portion to the value of his share in the property, provided that 
the duty can be severed and that the severance does not 
substantially increase the burden of the obligation ; but if the 





duty cannot be severed, or if the severance would substantially ` —* 
increase the burden of the obligation, the duty shall be performed Ge 


for the benefit of such one of the several owners as they shall 
jointly designate for that purpose : 
) Provided that no person on whom the burden of the 
obligation lies shall be answerable for failure to discharge it in PS. 
manner provided by this section, unless and until he bas had 


















= reasonable notice of the severance. . — 
K- Nothing in this section applies to Jeases for agricultural 
= purposes, unless and until the Local Government by notification 





in the official Gazette so directs. : ae 
Pas. Tlustrations. ag 
aS | (a) A sells to B, Cand D a house situate in a village and leased to E 


at an annual rent of Rs. 30 and delivery of one fat sheep, B having 
provided half the purchase-money and C and D one quarter each. Æ, — 
having notice of this, must pay Rs. 15 to B, Rs. 7$ to C, and Rs. 74 to D, = — 
Wë = and must deliver the sheep according to the joint direction of B, Cand D. em E 
$ =~ (5) IEn the same case, each house in the village being bound to provide = —— 

~ ten days’ labour each year on a dyke to prevent inundation, E had agreed `: 
aa a term of his lease to perform this work for A. B, Ç and D sev only: 35 ee 
E? — — — work due on aecount —— = eat 2 D 
: eis —— nore than te cor 












Transfer by 
person * 
authorized 
only under 
certain cir- 
cumstances to 
transfer. 


Transfer 
where third 
person is 
entitled to 
maintenance. 


‘other part, a necessity for the sale shall be deemed to have existed. 
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(B)—Transfer of Immoreable Property. 

38. Where any person, authorized only under circum- 
stances in their nature variable to dispose of immoveable property 
transfers such property for consideration, alleging the existence 
of such circumstances, they shall, as between the transferee on 
the one part and the transferor and other persons (if any) 
affected by the transfer on the other part, be deemed to have 
existed, if the transferee, after using reasonable care to ascertain 
the existence of such circumstances, has acted in good faith. 


illustration. 


A, a Hindu widow, whose husband has left collateral heirs, alleging” 


that the property held by her as such is insufficient for her maintenance, 
agrees, for purposes neither religious nor charitable, to sell a field, part of 
such property, to B. B satisfies himself by reasonable enquiry that the 
income of the property is insufficient for A’s maintenance, and that the 
sale of the field is necessary, and, acting in good faith, buys the field from 
A, As between B on the one part and A and the collateral heirs on the 


39. Where a third person has a right to receive main- 
tenance or a provision for advancement or marriage, from the 
profits of immoveable property, and such property is transferred 


with the intention of defeating such right, the right may be* 


enforced against the transferee, if he has notice of such intention 
or if the transfer is gratuitous ; but not against a transferee for 
consideration and without notice of the right, nor against such 
property in his hands, 

Illustration. 

A, a Hindu, transfers Sultanpur to his sister-in-law B, in lieu of her 
claim against him for maintenance in virtue of his having become entitled 
to her deceased husband’s property, and agrees with her that, if she is 
dispossessed of Sultanpur, A will transfer to her an equal area out of such 
of several other specified villages in his possession as she may elect. A 


sells the specified villages to C, who buys in good faith, without notice of ` 


the agreement: B is dispossessed of Sultanpur. She has no claim on the 
villages transferred to C. 

This section contains a very important provision which is applicable 
to a Hindu widow’s claim for maintenance. It has been asked, 


does it constitute an equitable lien ; and if so, does it bind — — 


the hands of a bond fide purchaser for value ? Would notice of — 
tence of a right to maintenance be sufficient to bind the p 


— 


— 


Mä — 
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the notice of the existence of a charge actually created and binding the 
estate, in other words, mustit be notice of a claim which has actually matured 














into a lien? The whole law on this subject which was in a somewhat. * 
tangled state was reviewed by Mr. Justice West in the case of (1877) i 
Lakshman v. Satyabhama, 2 Bom., 494 ; and the section substantially pro- * 
ceeds on the lines of that judgment. (1899) Jogendra v. Fulcumari, P 

al, 77; (1900) Ram Kunwar v. Ram Dai, 22 All, 326 ; Mayne, secs. S 
460-463 ; see also (1882) Shamlal v. Banna, 4 All., 296 ; (1884) Monsha E 
Deri v. Jiran, 6 AlL, 617, and the cases cited in note 2, p. 187, ante. = 
And compare the right of a creditor to follow the assets of a deceased is 
debtor. (1879) Greender v. Mackintosh, 4 Cal., 897 ; (1878) Bazayet Hossein * 
v. Doolt, 4 Cal, 402; 5 I. A, 211. But this section will not protect a er. 
transferee for consideration where the property has already been declared | Res E 
by a decree of court subject to a charge for maintenance. (1899) Auloda — 
v. Jogeshar, i7 Cal., 194. ; a 

The provision for marriage of which the section speaks evi- SE 
dently refers to the provision for the marriage of maiden girls in the Hindu — 
law, which Is commonly treated as a charge on the inheritance. But i AP. — 
provisions for advancement in the technical sense are unknown in l ES. 
this country. E Wa — 


e 
40. W here, for the more beneficial enjoy ment of his own Burden of Bes J— 
immoveable property, a third person has, independently of any — SE 


interest in the immoveable property of another or of any ease- neo of andes Sii 


ment thereon, a right to restrain the enjoyment of the latter cr of H rA 


b 
wë 
tn 
Lem 








property or to compel its enjoyment in a particular manner, or to ovnen = 
Where a third person is entitled to the benefit of an — — 
obligation arising out of contract and annexed to the ownership easement. 
of immoveable property, but not amounting to an interest therein — E 
or easement thereon. e EE 
Such right or obligation may be enforced against a transferee ` We 
with notice thereof or a gratuitous transferee of the property : —— 
affected thereby, but not against a transferee for consideration ` ` — G 
and without notice of the right or obligation, nor against such O e 
-~ property in his hands. ~ : ae zS St 
Mustration. —— — — Se eet * 
4 contracts to sell Saltanpur to B. While the contract is still in force, * SÉ, d 
A d 


be sells Sultanpur to C, who has notice of the contract. ` B may enfor 


contract against C to the same extent as against A. 


move — —— 
See ve, Po 
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p 
—— owner of such property and transfers the same — 
consideration, the transfer shall not be voidable on the ground ` 


that the transferor was not authorized to make it: provided that SE F 


er? 


the transferee, after taking reasonable care to ascertain that the ies S 
transferor had power to make the transfer, has acted in good — — 








faith. 3 o * 

Note.—For a case under this section see (1886) Karamat v. Samiude 
din, 8 All, 499. In England though a trustee can pass a good title oa 
— 


purchaser for value without notice by a conveyance of the legal estate, & 
merely equitable title created by him will not displace the title of the cote 








que trust in the absence of any negligence on the part of the latter. (1889) : Ge 
Carrit v. Real and Personal Advance Co., 42 Ch. D., 263. Cf. (1881) fa Ze 
re Morgan ; Pillgrem v. Pillgrem, 18 Ch. D., 93. See also p. 495, ante. pes 
. a * — d 
‘Travsfer by 42. Where a person transfers any immoveable property, 
person having ; ` 
authority to reserving power to revoke the transfer, and subsequently transfers 
revoke former = ; ` . 
transfer, the property tor consideration to another transferee, sach transfer 
operates in favour ot such transferee (subject to any condition 
attached to the exercise of the power) as a revocation of the 
former transfer to the extent of the power. 
Illustration. . | 
A lets a house to B, and reserves power to revoke the lease if, in the 


opinion of a specified surveyor, B should make a use of it detrimental to we 
its value. Afterwards A, thinking that such a use has been made, lets the — — 
house to C. This operates as a revocation of B's lease subject to the — 
opinion of the surveyor as to B's use of the house having been detrimental - — 
to its value, e 

















ran⸗ter by 43. Where a person erroneously represents Be he i Lë à : 
— CN authorized to transfer certain immoveable property, and — ois 
to transfer such property for consideration, such transter shall. | 

Ke E, the option of the transferee, operate on any interest which i 

Ge i — transferor may acquire in such property at any time — 

EE the contract of transfer subsists. 

_ Nothing*in this section shall impair the right of t 

in Zen faith for consideration without notice of the e: 
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Of these fields Z does not belong to 4, it having been retained by Z on the 
partition ; bot on S's dying A as heir obtains Z. C, not having rescinded 
the contract of sale, may require A to deliver Z to him. 

Where a person erroneously represents, &c.—Although the 
section speaks only of erroneous representations, it is clear thatit includes 
fraudalent misrepresentations. As the right conferred by this section may 
net be enforced against bon’ fde purchasers for value, the last clause contain- 
ing a legislative reversal of the decision of the Allahabad High Court in the 
case of (1872) Mahomed v. Karamat, 4 N.-W. P., 11, the provisions of the 








‘Act are not Open to the very strong observations made by the Master of the * 
Rolls on the common law doctrine of estoppel in (1878) General, de, Com- = 
pany v. Liberator, €c, Society, 10 Ch. D., 15. But such right may be enforced d 
against the heir. (1885) Radhey v. Mohesh, 7 AIL, 864 ; (1841) Jones v. J 
Kearney, 1 Dr. & War, 159; bat see (1792) Morse v. Faulkner, 1 Anst., d 


Il. Tt should be noticed that au interest fraudalently acquired by the | d 
grantor will not pass to the grantee. (1862) Eyre +. Burmester, 10 H. L. | | 
C, 90. The rule will also not apply when the sale is in invitum. (1878) 
Alukmonee v. Banee, 4 Cal., 677. ` — 
For the English law on the subject, see Dart, pp. 909—13 ; Sugden 
(13th Edition), pp. 297—612 ; cf. (1881) Keate v. Phillipa, 18 Ch. D., p. 560 ; RE" 
«e alko Bigelow on Estoppel, 413 ; and p. 355 ef seq., ante. The right oka ‘ = 
of a mortgagee to treat the after-acquired property as subject to — E 
his security can of course be exertised only so long as the relation of =. a 
mortgagor anel mortgagee lasts. —— 





44. Where one of two or more co-owners of immoveable Transfer by: 
property legally competent in that behalf, transfers his share — ee 
such property or any interest therein, the transferee acquires, as 
to sach share or interest, and so far as is necessary to give effect 
to the transfer, the transferor’s right to joint possession or other 
common or part enjoyment of the property, and to enforce a 
partition of the same, but subject to the conditions and liabilities ` m 
affecting, at the date of the transfer, the share or interest so 8 

Where the transferee of a shave of a dwelling-house belong- — — 
green ea — —— e SR: 
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paid out of a fund belonging to them in common, they are, ir 
the absence of a contract to the contrary, respectively entitled to 
interests in such property identical, as nearly as may be, with the 
interests to which they were respectively entitled in the fund + 
and, where such consideration is paid out of separate fonds 
belonging to them respectively, they are, in the absence of a 
contract to the contrary, respectively entitled to interests in such 
property in proportion to the shares of the consideration whiele 
they respectively advanced. 

In the absence of evidence as to the interests in the fund to 
which they were respectively entitled, or as to the shares which 
they respectively advanced, such persons shall be presumed to be 
equally interested in the property. 

It would seem that the transferees will take not as joint-tenants. 
but as tenants-in-common, there being no distinction between pur- 
chasers and mortgagors. See the observations of their Lordships of the 
Privy Council in (1896) Jogeswar v. Ramchand, 23 I. A., 37. For the 
English law on the subject, see (1751) Rigden v. Vallier, 2 Yes.. 252, 3 
Atk., 730 ; (1712) Edwards v. Fashion, Pr. Ch., 332. Cf. (1S1£) Aveling v- 
Knipe, 19 Ves., 444 ; (1858) Robinson v. Preston, 4 K. & J., 505. Section 61 
of the Conveyancing Act, 1881, reverses the old presumption in the case 
of mortgages. 


Transfer for H a 1 ‘Aan! 3 ` T A IS ` 8 orr 7 — 

— , sideration by persons having distinct interests therein the trans- 
ving dune 7 

interests. ferors are, in the absence of a contract to the contrary, entitled to 


share in the consideration equally, where their interests in the 
property were of equal value, and, where such interests were 
of unequal value, proportionately to the value of their respective 
interests. 

= Illustrations. 


(a) A, owning a moiety, and B and C, each a quarter share, of mauza 
Sultanpur, exchange aneighth share of that mauza for a quarter share of 
mauza Talpura. There being no agreement to the contrary, A is entitled 
to an eighth share in Lalpura, and B and C each toa sixteenth share in. 
that mauza. = 

(b) A, being entitled to a life-interest in mauza Atrali and B and — A 
the reversion, sell the mauza for Rs. 1,000. A’s life-interest is taine SS Si 
_to be worth Rs. 600, the reversion Rs, 400. A is entitled to receive Be: — cs 
~ ont of the EE: B and C to receive Rs. 400. — 
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47. Where several co-owners of immoveable property Transfer by 
co-owners of 
transfer a share therein without specifying that the transfer is to share in com- 


mon pro e 
take effect on any particular share or shares of the transferors, ` = 


the transfer, as among such transferors, takes effect on such shares 
equally where the shares were equal, and where they were unequal, 
proportionately to the extent of such shares. 


[Tlustration. 

A, the owner of an eight-anna share, and B and C, each the owner of a 
four-anna share, in mauza Sultanpur, transfer a two-anna share in the mauza E 
to D, without specifying from which of their several shares the transfer is | 
made. To give effect to the transfer one-anna share is taken from the share ) 
of A, and half-an-anna share from each of the shares of Band C. ` 4 





48. W here a person purports to create by transter at Priority of 


e op á hts created 
‘different times rights in or over the same immoveable property, — 




























cand such rights cannot all exist or be exercised to their full extent 

together, each later created right shall, in the absence of a special 
contract or reservation binding the earlier transferees, be subject 
to the rights previously created. 


k 

q Note.—This is only a paraphrase of the maxim qui prior est tempore 
K potior est jure, but such priority may be forfeited in various ways. Sec. 78, 
h infra; see also sec. 79. A mortgage of future property being merely 
; in the nature of an agreement will not fall under this section, and accord- 
r ing to the Bombay High Court, an equitable mortgage is also not within 
the rule (1875) Dayal v. Jieraj, 1 Bom., 237, but this can only be on the 
ground that the transaction is merely an agreement to transfer and not an 
-~ metual transfer. s 





a 49. Where immoveable property is transferred for COn- Transferee’s E 
K sideration, and such property or any part thereof is at the date of right E E 


transfer insured against loss or damage by fire, the transferee, in 
ease of such loss or damage, may, in the absence of a contract to 








a the contrary, require any money which the transferor actually — 
$ receives under the policy, or so much thereof as may be necessary, a À : 
to be applied in reinstating the property. A e Ss a 


3 Note.—See the dissentient judgment of James, L. J., in (1881) | 
Rayner v. Preston, 18 Ch. D., 1. Dr. Whitly Stokes points out that this section — 
agrees with (1852) Garden v. Ingram, 23 L. J., Ch., 478, and is Geer at 
arianee with (1864) Poole v. Adams, 12 W. R. (Eng.), 683. Anglo-Indian 
, "ed? 729. But — — there ‘was a distinct rovision ` a i 


4 
EI 
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in the lease that any money received on the policy should be laid ont be fe 
reinstating the premises. In the absence of any such provision, the benefit ` 
of the insurance cannot be claimed by a stranger, the contract being 
treated as one for mere personal indemnity. Dart, 913, 914. ef 
For the rights and liabilities of mortgagees in connection with eegene, 


see secs 72 and 76 of the Act. ES 


Ge P j 


50. No person shall be chargeable with any rents er 
profits of any immoveable property, which he has in good faith ` 


ee 








paid or delivered to any person of whom he in good faith held 
such property, notwithstanding it may afterwards appear that the 
person to whom such payment or delivery was made had no right 
to receive such rents or profits. 
Illustration. 

A lets a feld to B at a rent of Rs. 50, and then transfers the field wë 
B, having no notice of the transfer, in good faith pays the rent to 4. Bie di 
not chargeable with the rent so paid. — 

Note.—This section would not protect a tenant who pays his rent mm 
advance to a mortgagor. The reason is, a tenant who pavs rent before ` 
it is due does not do so in fulfilment of his obligation, but merely makes ap — 
advance to the landlord on the understanding that when the rent falls due, ` 
such advance shall be treated as payment. (1870) DeNicholle v. Sang: r. 
L. R., 5 ©: P., 589 ; (1872) Cook v. Guerra, L. R TOPIE — 









= 51. When the transferee of immoveable property makes 
any improvement on the property, believing in good faith that = 
he is absolutely entitled thereto, and he is subsequently eviete® 
therefrom by any person having a better title. the transferee has - > 
a right to require the person causing the eviction either te have 
the value of the improvement estimated and paid or secured to 
the transferee, or to sell his interest in the property to — 
transferee at the then market valne thereof irrespective SR e Ta | 
value of such improvement. | SES A 
The amount to be paid or secured in respect of s 
improvement shall be the estimated value thereof at Ze 




















— 


When under the circumstances aforesaid, the t — 
planted or sown on the property crops which are ș 
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(1889) Ramalinga v. Samiappa, 13 Mad., 15. For the case of a mortgagor 
retaining possession after the expiration of the time allowed to him for 
payment of the sum due from him, see (1878) Zand Mortgage, &c., India 
v. Vishinw, 2 Bom , 670 


52. Doring the active prosecution in any Court having Transfer of 


anthority in British India, or established beyond the limits of EA 


"e i lee who, 
British India by the Governor-General in Council, of a conten- `" 


tions suit or proceeding in which any right to immoveable property 
is directly and specifically in question, the property cannot be 
transferred or otherwise dealt with by any party to the suit or 
proceeding so as to affect the rights of any other party thereto 
under any decree or order which may be made therein, except 
under the anthority of the Court and on such terms as it may 
impose, 

Rule of lis pendens not based on notice —See p. 508, ante; 
ef. (1873) Golabehand e Dhondi, 11 Bom H C, 64; (1872) Fraval v. 
Sangapalli, 7 Mad. H. C, 104 ; (1880) Lakshmandas v. Dasrat, 6 Bom., 168. 

During the active prosecution means the same thing as ‘ while the 
suit ie in fall force without any intermission’ in Lord Bacon’s ordinance Ex 
apd implies a constant and vigorous prosecution, and not merely that — 
something most be done to keep the suit alive and in activity. (1684) 4 
Preston e Tubbin, 1 Vern., 287 ; (1838) Houlditeh v. Wallace, 5 Cl. & F., 629, 
664: (1863) Kasim Shaw v. Unnodapersaud, 1 Hyde , 160, 168; ef. Gour- K 
money V. Reid, 2 Tay & Bell, 100; but see (1831) Aineman e Kinsman, * 
1 R. & M. 617. 622; (1887) Venkatesh Govind e Maruti, 12 Bom., 217; — 
vee ako (1855) Hunter v. The Earl of Hopeton, 4 Macq., 972, where al 
thengh the snit had remained dormant for 18 years, Lord Westbury 3. SZ 
nevertheless remarked, “It has been asleep since 1847, but it is still tre a 
perdens” And in America the opinion has been expressed that if the | Kë 
Court allows a snit to remain pending for any length of time, the judg- og 
ment cannot be collaterally attacked by a pendente lite alienee on the 
ground of delay or wegligence in proseenting it. Bennett, 173. Be this as 























it may, the mere abatement of a suit will not operate as a suspension = RS 
of lis pendens and certainly not, if it is revived within a reasonable = 


time, (1805) The Bishop of Winchester v. Paine, 11 Ves, 194, 200-1. — F Sal 
Termination of lis pendens.—To constitute litis pendentia as ob- ` Set h 
servet by Lord Lyndhorst, L C.. im (1831) Kinenan v. Kinsman, 1E. | — 
622, there must be litis contestatio ; therefore, if the suit is ended by 
Des ty ne —— — Ta rge pro] 








192 





— ——— is ever — but as soon as the immediate object of d 
the parties is accomplished, they decline to prosecute the suits SA Geet 
In such cases, the cause may be said to be absolutely determined, when ` | 
the object has been achieved for which it was originally commenced. The ~ * 
Lis peadeas rule that where the suit is ended by a decree, there can be no lis e 
noana ale. to affect the land was treated in a Bombay case apparently as authority 
for the proposition that a mortgagor may transfer the mortgaged pro- ` 
perty after a decree for sale. (1887) Venkatesh Govind v. Maruti, 12 Bom. a 
217. But it has been held in a later case that the doctrine of lis pendens — 
is applicable to proceedings to realize a mortgage after a decree for ` 
sale. (1897) Shinjiram v. Waman, 22 Bom., 939: see also Rachappa vg: e 
Mangest, Bom. P. J. (1898), p. 386. But there are some ex pressions in ` 
the judgments which may be construed as requiring the existence of WEE 
pending proceeding togive rise to a lis pendens. This, however, could hardly E 
have been intended, for the mortgagor cannot surely transfer the gë 
to the prejudice of the mortgagee the moment a decree is pronounced im 
favour of the latter. (1898) Thakur Prasad v. Gaya, 20 All, 349; (1899) 
Harsankar v. Sheo Govind, 26 Cal., 966, 4 C. W. N., 317; ef. (1874) Raiji 
‘rishnajt, 11 Bom. H. C., 139 ; Ganesh v. Chimnajirav, Bom. P. J. (1874) 4 
pP- 189 ; (1873) Sheck Eida v. Ramjug, 21 W. R., 14 ; (1880) Kolluri Nagab- e i 
hashanum v. Ammanna, 3 Mad., 71 ; (1884) Birchand v. Mahomed, 10 a KS 
299 ; the head note of which is misleading, and see (1845) Osborne v. Casey, 
7 Ir. Eq. R., 636. This is also the law in America. Thus Mr. Bennett ` 















i in his treatise on Zis pendens, p. 120, says, “Although it is true, in a 2 E 
—— general sense, that /is pendens ceases with the rendition of judgment oro 
— entry of final decree, yet, in the case of a foreclosure of a mortgage on read d 
— estate, it cannot be said that lis pendens ceases upon the making of the | 2 
EN Ca master’s deed after sale under the decree. Where something remains to be a 














done by the court, in the execution of its judgments and decrees, other ` Sa 
than can be done without order of court, by the merely ministerial office | 
of the court, lis pendens continues until the decree is executed. * n 
the case of the foreclosure of a mortgage, it continues until the purchas 
BW has been put into possession of the property.” And generally speaking the a 
tis pendens is not terminated where the decree does not either technic air 
== op practically put an end to the suit, as for instance, a decree fora ceount. 


A CSN = (1842) Higgins v. Shaw, 2 Dr. & War., 356 ; cf. (1880) Gocool v. 4 
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— trator-General, 5 Cal., 720. An appeal is regarded as a conti pe 

Si — of the Zis, so that a person who purchases after the dismissal of a ctii 

F E: will be treated as a poos pendente lite, if an —— 

a ot | ege against the decree (1900) Dino Nath v. Shama B 

es T 4 C. W. N., 740. And ta one case where the property w 
| — de See: : We ore he trial, it it was held that the pur mër 
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the subject see Hukum Chand’s Res Judicata, pp. 701—704. 
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court was against the plaintiff and the purchaser was not a party to the 
proceedings in appeal. (1887) Gobind Chunder v. Gooroo Churn, 15 Cal., 
94. But this would seem to be pushing the doctrine to a point at 
which it ceases to be useful. See the judgment of Glover, J. in (1873), —— 
Chunder Kumar v. Gope Aristo, 20 W. R., 204; from which D. N. Mitter, tion of the Zis. 
J., dissented, relying upon the dictum of Lord Redesdale in (1813) 

Gore v. Stackpole, 1 Dow., 31; but see Sugden’s Vendorsand Purchasers, 

758, where this dictum is criticised. The English law on the subject 

is thus stated in Fishers Mortgage, p. 549 :—“ It may be observed, 

with respect to appeals from the court below, either to a superior 

jurisdiction there or to the House of Lords, that anorder for an appeal 

seems not to be 2 continuation of the lis pendens, because, as a general 

rule, the appeal puts no stop to the proceedings under the decree. The 

litis contestatio is assumed to be at an end until the decree is varied or 

reversed, and the same practice prevails in the House of Lords, which 

seems to be a strong argument against the continuation of the lis pendens 

during the appeal ; see also Coote’s Mortgage, 863. F or the American 

law on the subject see the authorities, which are somewhat conflicting, 

cited in Hukum Chand’s Res Judicato, pp. 700—4. Quare :—Does the 

word suit in sec, 372 of the Code of Civil Procedure include an appeal ? 

(1895) The Collector of Muzaffarnagor v. Husaini, 18 All., 86; (1899) Jn 

the matter, &c. of Durga. 22 All, 231. Rehearing or review.—In 

(1867) Seedee Nazeer v. Rajah Ojoodhya Ram, 8 W. R., 399, it was argued ` 

that a purcbaser who had bought an estate in Midnapore after an absolute 
decree for foreclosure made by the late Supreme Court of Calcutta, could 
not be affected by the circumstance that the decree was afterwards re- 
opened by reason of irregularity in the conduct of the party who had ob- 
tained it. The learned judges, after expressing a doubt, whether the 
court, within whose local jurisdiction the immoveable property sought 
to be recovered is situated, ought to hold itself bound by the decision 
of a foreign court as to the equities relative to that property between 
parties claiming it adversely to each other, held that a decree for 
foreclosure which only declares tbat as between plaintiff and defend- 
ant, the former is entitled to hold the property free from the equities of 
the latter, could not be insisted upon by a stranger, when it has been 
declared to have been inoperative ab initio between the parties. If it 
ought not to have been passed as against the mortgagor, how can any 
alienation, ask the learned judges, however innocent, even though made on 
the faith of it, be in a better condition in equity as regards the claims of 
the mortgagor, than if it had not been made. For the law in America on 


tae 








Court having authority in British India, &c. But a pur- 
chaser may be affected by notice of a decree of a foreign court, though it 
cannot directly operate on land in British India. (1896) Palani v. 
— 19 Mad, 257. The court must NEE GEN 
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petent jurisdiction : (1869) Bissonath v. Radhalristo, 11 W. R, 
see also (1871) Anund Moyee v. Dhanendro, 8 B. L. R., 122; 14 M. 3 A. 
101; 16 W. R. (P. C.), 19, where their Lordships of the Privy Conn point . 
out that a decree for sale made by the Supreme Court in Caleut 
land in the mofussil could have no effect in rem so as to bind — 
pendente lite. But see Wiciliffe v. Breikenridge, 1 Bush., 427, cited in — 
Equity Jurisprudence, s. 406. — F 
The rule of (vs Contentious suit or proceeding.—Thie rule of Zis pendens applies ` 


emm to notonly to suits technically so called but also to other proceedings as, for e 


alte instance, the presentation in court “of an award (1879) Pranjiran v. Raju, 
' 4 Bom, 34; Sorabji v. Ishvardas, Bom. P. J. (1892), p. 5; or bank- 
ruptey proceedings which must at some stage or other become lis pendens, 
as the object of all such proceedings is to enable the court through its 
officers to distribute the bankrupt’s assets among his creditors, Hukum 
Chand’s Res Judicata, 685. It has been held that is pendens takes effe fi- 
Commence- Only from the service of the summons, as the suit becomes contentious — Ss 
cera hes for the first time at that stage. (1888) Radhasham vw. Shiva, 15 Cal., 647; er d 
(1899) Pursotom v. Sawhi, 21 All., 408; (1888) Abboy v. Annamalai, ]2 ` 
Mad., 180; but see (1899) Jogendra v. ulkumari, 27 Cal, 773 CG — SH 
254, in which it is pointed out that the proposition that a suit does not > 
become contentious until service of summons is based upon a confusion due 
to an erroneous application of the English rule that, as between plaintiff E: 
and defendant, the service of the subpoena constitutes the lis pendens | 
Ce between them. In the view of Maclean, C. J., a suit must be treated asa 
an A contested suit from its very commencement, if it ultimately turns oat to be 
SE" a contested one. “It seems to me,” says the Chief Justice of Calcutta, 
“ that in order to appreciate whether the section applies, we must regar 
the event, and in this case the event showed a contested suit.” In ZS 
view, an undefended suit can never be a contentious suit. This, howeve 
is not exactly the sense in which the term contentious proceeding is used i 
Ce probate practice from which it seems to have been borrowed and wher 
| | merely means a proceeding in which there are adversary parties. M — my E 
ae Plan (1896) P. D., 214 ; Slater v. Siater (1896) P. D., 291; ef. sec. 253 
= the Indian Succession Act. Litis contestatio in the Reman l: 
se eer It may be here noticed that in the Roman law from which the te Sr 
contestutio so frequently used in the English law in this connection is d erte 
a contested right did not become the subject of litigation as soon as E 
plaintiff had taken the first step towards an action. It was 
d A oesie when the litigants were remitted to a juder, the instant » 
— ae | proceedings i in tm jure terminated and those in judicio — 
contestatio began. The meaning of the term is thus g 
"Conte tari est cum uterque reus dicit Testes — 
$ die ntur r duo aut plors adversarii quod ordinato ju udici cio ut e 
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actiones were in use. This ceremony became in later times a mere form, 
but the name was still retained. Ulpian says: “proinde non originem 4 
a judicii spectandam, sed ipsam judicati velut obligationem,” referring to — 
the obligation of a revs after award. D. 15, 1, 3, 11; Abdy & Walker, 
p. 251. As to the law in England on the subject, see Sugden, 758 ; 
Coote’s Mortgage, 864; Fisher, p. 550; see also 2 White & Tudor, 244, 
where it is said that lis pendens will now take effect from the service of the 
writ in an action which is the commencement of proceedings under R. S. C., 
1883, Order 2, r. I. In America also the law is the same. Jones, s. 1411 ; : 
ef. Hukum Chand’s Res Judicata, p. 695. But it has been held in one or 
two cases that filing a bill without subpeena is lis pendens. Leitch v. Wells, 
a 48 N. Y., 585, cited in Story’s Equity Jurisprudence, s. 405. See also (1846)- PS 
| Drei v. Norbury, 9 Ir. Eq., 171, 176. 
Right to immoveable property directly and specifically in 
question.—The question in dispute must relate to an interest in land, 
and not merely to money secured upon it (1746) Worsley v. Ld. 
Scarhorough, 3 Atk., 392 ; cf. (1845) Jennings v. Bond, 3 Jo. & Lat, 720; 
(1676) Crofts v. Oldfield, 3 Sw., 278, note ; (1838) Houlditch v. Wallace, 
5 Cl. F., 629, 1 Dr. & Wal., 490; (3896) Manika v. Ellapa, 19 
= Mad, 271; dist. (1891) Baldeo v. Baijnath, 13 All., 371. So, the mere 
pendency of a suit for maintenance in which the plaintiff does not 





























claim to charge any specific property though it may result in a decree 
charging a part of the estate with plaintiffs maintenance will not affect a 
purchaser pendente lite. (1896) Manika v. Ellappa, 19 Mad., 271; 
| distinguish (1687) Self v. Mador, 1 Vern, 458. In Brightman v. 
Gei Brightman, 1 R. J., 112, the Rhode Island Supreme Court said: “The 
d prayer of complainant’s petition was for divorce and for alimony out- 
of her husband’s estate. It did not affect the title to his real estate, | 
or necessarily seek to put any incumbrance on it. Alimony is to be — 
granted out of the personal or real estate, and is not necessarily a charge 
on either. Had the prayer in tbis case been for alimony to be assigned her 
out of this particular farm, the case would somewhat resemble some of the E Eë 
cases in books, where the rule has been applied. But it is not so; it is | ae 
T general for alimony out of his estate. If sucha prayer locks up the real, eee 
We equally does the personal estate of a respondent to such a petition, and Ke" 
E SS each and every part of it. The instant such a petition is filed, the respondent’s- $ 
Re E business, hewever extensive it may be, must stop ; purchasers and dealers — E 
2 a oy R by the policy of the law, are bound by the decree of alimony ` — 
B tha t may be passed ; although they do not even know that they DEEN Se A 
i een ee man. Alimony will be claimed and must be allowed to — EE SS 
1 to any and every part of the personal property that the hus E 
dat t the filing of the petition. We do not —— the ise fall : 
ule of Egeter reason | Re) 
e d Ta 
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the real property then owned by the husband. Lord, J., in delivering 

the judgment of the Oregon Supreme Court said: “The divorce smit 

of the plaintiff was not brought specifically to recover the one-third of the 

real estate of her husband, as was decreed in the divorce proceeding. The 

land was not the subject-matter of the litigation, and the subject of 

suit was not to recover title that belonged to the plaintiff. It was inci- 

dental and collateral to the divorce proceeding. The court has no juris- 

diction to affect the title of the husband to his lands, or decree that one-third 

of them shall be set apart for her in her own right and title, independent of 

a decree for divorce. Nor has the plaintiff any title on which to base a suit to 

recover any portion of the same, except as it comes by force of the Statate 

upon a decree for divorce.” Houston v. Timmerman, 11 Am. St. Rep., 848; 

cited in Hukum Chand’s Res Judicata, p. 725. Cf. (1882) Wigney v. Wigney, 

7 P. D, 228. A petition to wind up a company does not constitute 

a lrs pendens as against a contributory, where there is no claim tọ specific 

property or toa charge upon specific property of the indiv ridual contribu- 

tory. 41867) /n re Barned’s B. Co., L. R, 2 Ch., 171. Administration 

action by creditor.—The question how far a creditors action for 

general administration may be a sufticient lis pendens was discussed by 

Kay, J., in (1887) Price v. Price, 35 Ch. D., 297, and many of the cases 

pate n bearing on the point are reviewed in the judgment. The result of the 
authorities may be thus summed up. Where debts are charged upon 

immoveable property by a testator, an administration suit by a creditor 

will operate as a lis pendens. (1768) Walker v. Smalicood, Amb.,- 676; 

(1812) Moore v. MeNamara, 2 Ba. & Be., 186; (1842) Higgins v. Shaw, 2 

Dr. & War., 356; (1845) Jennings v. Bond, 2 J. & Lat., 720; (1846) 

Drew v. Earl of Norbury, 3 J. & Lat, 267, 282. But not so, where 

the debts are not charged on land, unless the plaintiff has indicated an 

| intention to make the specitically devised land liable. But the purchaser 
; will be protected, where he has a right to suppose that the defendant is — 
transferring the property to pay the debts of the testator. Walter vw. 
Flamstead, 2 Keny., Pt. 2, p. 57; Price v. Price, supra; ef. Edgar v. 
Plomley (1900), A, C., 431, 440. The operation of a creditor's action as lis — 
pendens was considered by the Judicial Committee in (1878) Buzayet ve 
Dooli Chand, 4 Cal., 402, where it was held that, although the creditors of 
a deceased Mohamedan cannot ordinarily follow his estate in the hands of a- 
bond fide purchaser for value to whom it has been alienated by the heir- — 
at-law, yet that a decree directing the latter to account for the same made — 
at the instance of a creditor in order that the assets might — 
for the purpose of discharging the debts due from the deceased ancestor 
was a decree against the estate and operated to bind it in the han da of k 
the heir, and therefore of any subsequent- transferee. Cf. (1897) Fas — | 

Unhammedyar Khan, 19 All, 504. It has been said that a suit í 
partition in which the rights of the parties are not in me in 
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property is directly and specifically in question, and the words of the 
section, if literally construed, iian seem to support this view. (1894) 
Shaik Khan Ali v. Pestonji, 1 C. W. N., 62. See, however, the remarks on 
this case in (1899), Jogendra v. — 27 Cal., 77; 4 C. W. N., 254. 
Am on principle there can be no doubt that a purchaser pendente lite would 
be bound by a partition made by the court and it has been so decided in 
America. Hoes v. Orr, 10 Bush, 437, cited in Hukum Chand’s Res 
Judicata, p. 723. Lis pendens, it has been also said, can only be relied on 
as a protection of the plaintiffs right to property which is actually the 
subject-matter of litigation. (1885) Prahunnoyaki v. Krishna, 9 Mad. 
92. But thus popoean seeins to be too wide as the words ‘any right to 





immoveable property * directly and specifically in question may include cases 

in which the land itself is not sought to be recovered. Thus it has been 

held in Eugland that a suit to establish a will, will constitute a lis pendens 

affecting a purchaser either from the heir or the devisee. (1741) Garth v. 

Ward, 2 Atk., 174; cf. (1871) Digambari v. Eshan, 15 W. R., 372. It has, 

however, been held in America that the purchaser of land pending a suit in 

trespass between his vendor and a third person in which the title is directly 

and specifically in issue does not take subject to the jadgment which may 

be subsequently pronounced. Hatley v. And, 32 Am. St. Rep., 764. : fi 

Property cannot be transferred or otherwise dealt with. = E 

Yearly leases in the ordinary course of management are not within the rule. * 

(1883) Radhika v. Radhamani, 7 Mad., 96, dist. (1845) Kenny v. Jessop, 7 Tr. 

Eq, 494. A purchaser, who acquires by his purchase a paramount title for 

instance at a sale for arrears of revenue, would not also be affected by the 

rule of Zis pendens (1882) Kondi v. Dukshanamurtie, 5 Mad., 371; nor as, 

Westropp, LU. J., points out in (1881) Kambhat v. Lakshman, 5 Bom., 630, 

can an adoption pendente lite be regarded as in the same predicament as an 

alienation pendente lite. Distinguish (1867) Umamoye v. Tarini, 7 W. R., 

225. Again a right acquired before the commencement of the suit will not 

be affected by dis pendens though it is perfected and paid for while 

the suit is pending. Thus, a person who has contracted to buy property will 

be protected, though it is conveyed to him after the commencement of a Purchaser not 4 

suit in which the title of his vendor is litigated. Bennett, 277; dist. (1852) cee —— SC 

Norris v. Lord Dudley Stuart, 16 Beay., 359; cf. Bapuji v. Icharam, Bom. prior tty ie a 

P. J. (1877), p. 81 ; (1880) Lachmin v. Koteshar, 2 All., 826. But the mere snit. — 

fact that a person purchases under an attachment which was prior to the 

suit will not protect him from the operation of the rule of lis pendens. 

(1897) Motilal v. Karrabuldin, 25 Cal., 179 ; 24 LA, 170; (1882) Parvati e 

v. Kissen Sing, 6 Bom., 567 ; (1891) Kuttadi v. ee) i Mess ESA 

= 436; (1891) Kenhiumah v. Amed, 14 Mad., 491 ; (1872) Manual `: 

Peit Sogol Laskmideramna, 7 Mad. 1. 0. EA Dist as 
(1871) Anundo Moyee v. Dhonendra, 14 M. I. A.,101; 8 a 122; KE EE 
— aa gl. Det, 19. It is sometimes said that —— aa have ` 
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of Sir William Grant in (1815) Wyatt v. Baricel/, 19 Ves., 43599 cenerally 
cited for the purpose. See also (1837) Wallace v. Donegal, 1 Dr. & Wal, 
461, 488 ; cf. Jones, s. 599. The proposition, however, can only be true if Gi 
perdens operates merely by way of notice, but this has now ceased to be 
recognised as the true basis of the rule. (1857) Bellamy v. Sabine, 1 Det s 
& J., 566; see also (1870) Sam v. Appundi, 6 Mad. H. C., 75. An aliena- 
tion therefore by a registered instrument pendente lite will not 
confer priority. (1830) Lakshman v. Dusrat, 6 Bom., 168, and cases 
cited therein ; (1873) Gulabchand v. Dhondi, 11 Bom. H. C, 64: (1874 
Balaji v. Aushalji, ib., 24 ; (1875) Puluck Dharee v. Mahabeer, 23 W. R, 
382; (1884) Bhagwan v. Nathu, 6 All, 444. Cf. (1871) Arishnappe 
v. Bahiru, 8 Bom. H. C., o.c}, 55, where a puisne mortgagee obtained 





possession pending a snit by a prior incambrancer ; distinguish Bapuji 
v. charam, supra, where a purchase effected before the institution of the: 
suit was registered pendente lite. It seems, however, that if the plamtift 
in the action has only a defeasible estate the defendant is at liberty 
to putan end to it and thus defeat the plaintifs right. Sugden’s Vendors 
and Purchasers, 759; cf. (1858) Ward v. Tyrrell, 25 Beav., 563. Ses ale 
(1874) Blackwood v. London Chartered Bank of Australia, L. R., 5 P. C., 92, 
where it was held that a person who has bora fide paid money — 
notice of any other title, may afterwards, even pendente lite, get a legal 
title if he can. But the tabu/a in naufragio doctrine has never been 
recognised by our courts. 

By any party to the suit or proceeding. 
applies to all alienations during the pendency of a suit, whether immediate 
by a party to the suit, or mediate by persons purchasing from those 
claiming under parties to the suit. (1824) Robertson v. Cor, 2 L. a 
Ch. 41; (1863) Karim v. Unnoda, 2 Hyde, 160. It has been recently held 
an Calcutta that a purchaser — & person in his own right would be 
bound by a decree against his vendor in a representative character. (1900) l 
Deno Nath v. Shama Bibee, 28 Cal.. 29: AC W. R., 740 ; but this is very 
questionable law. | * 

What orders will bind a purchaser. — There are conflicting ` S 
dechaions on the question whether a purchaser pendente lite would be bound — 
by a consent decree to which he was no —* (1867) Vad 
w. Aghur Ali, 7 W. R., 103; (1874) Raj v. Radha Madhub, 21 ` 
R., 319 ; (1880) Monohur Chowdhury v. — Dutt, 3 Shome, 213 ; ; (1889 e 
Vythinadayyan v. Subramanya, 12 Mad., 439. The first three cases seem t Së 
favour the contention that a purchaser pendente lite would be bo by a 3 
-consent decree, while a contrary view is taken in the last case. Two of | h Gë É 
Calcutta cases, however, can hardly be regarded as on as he e W n i 
-does not seem to have been argued. In (1890) Kishori v. Mo. d, 1i dh 
188, the learned judges say that if the matter had been ı 
— eg: sana have been inclined to — ques 
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kb dattngutgfäIoez) Wyndham v. Wyndham, 3 Ch. Rep., 22, 2 Freem., 127. 
P An alienee pendente lite will not be allowed to prove even an obvious | 
error in the proceedings. (1884) Hukum Singh v. Zukelal, 6 All., 506, Purchaser is ` 
But he will not be bound by any order whatever that may be made in the —— o. 
suit, but only by proceedings which from the nature of the claim and Lt ben 7 
the relief prayed for, he might expect would take gpw (1871) Katas v. tAk reg 
Foolchand, 8 B. L. R., 474; (1881) Aastmunnissa v. Nilrutun, 8 Cal., 79 : 
9 C. L. R., 173, 10 C. L. R, 113; (1890) v. Mahomed 18 Cal., 188. 
It is however permissible to doubt whether the rule was correctly applied 
in the last-named case. (1900) Denonath v. Shama, 28 Cal., 23; 4 C. W. N. 
740. It bas been held in America that where the claim to relief failed on 
the ground originally put forward, and the plaint was then amended to 
slow another equity upon which the plaintiff succeeded, a purchaser whose 
purchase preceded the amendment would not be bound by the decree, 
Worthon v. Boyd, 66 Tex., 401, cited in Hukum Chand, p. 696. Cf. (1887) 
Price v. Prue, 35 Ch. D., 297, 306. A fortiori, the lis pendens created 
by the inclusion of property not previously in litigation will not relate 
back to the commencement of the action so as to affect intervening rights. 








Bennett on Lis pendens, p. 97. —— 
Again, the purchaser will not be affected by equities merely because | 
they may possibly arise out of the matter in question in the suit, if they 
do not appear on the pleadings. (1838) Shallcross v. Dixon, 7 L. J., Ch., 180 ; 
(1863) Bull v. Hutchins, 9 Jur. N. S., 954; cf. (1845) Jennings v. Bond,2J.&L., 
720. And he will not certainly be bound by the equities of a co-defendant | 
to which it is not necessary to give effect for the purposes of the suit, E, 
though he will take subject to the interests of the defendants inter se which — 
naturally arise out of the rights of the plaintiff. (1857) Bellamy v. Sabine, Sex = 
1 DeG. & J., 566. Lord Bacon’s orders upon the subject are no doubt a 
expressed in very general language. ‘* No decree bindeth any that cometh in 
oni fide by conveyance from the defendant before the bill exhibited, and ee 
is made no party, neither by bill nor order ; but where he comes in pendente — we 
lite and while the suit is in full prosecution, and without any colour of k 
allowance or privity of the court, there regularly the decree bindeth.” ae As 
But the order has generally been understood to mean that the decree EN 
| binds only so far as the title of the plaintiff is concerned, as the context ` 
= shows that it was only the title of the plaintiff which was contemplated 
Së by it. Bellamy v. Sabine, supra, should be distinguished from (1858) Tylor v. 
— Thomas, 25 Beav., 47, where the court had actually ege the — 
E matters in controversy between the defendants in favour of one def ge n 
as against his co-defendant before the property was —— 
Le ee however, thinks that the judgment in t egen 
r — decision in the forme r e e F me de 
Set —— — e a g EK 
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protect the interests of the defendants guter se. Dart, 983; cf. R 
v. Balrantrar, Bom. P. J. (1883), p. 338. 
Doctrine applicable to sales in inyitum.—It wil! be observed ` 
that the section in terms deals only with voluntary alienations ; ef. see. 3 
el. (d) but it must not be supposed that the principle of fr pendens is _— 
confined only to such alienations. It is true that there is a conflict — 
opinion on the point; bat the weight of authority is decidedly in favour of ae 
the extension of the doctrine to alienations fa inritum. In the under 
mentioned cases the doctrine of lis pendens was confined only to voluntary 
alienations. (1851) Gourmonee v. Read, 2 Tay. E Bell, 83; (1878) de 
Shad v. Husain Bakhsh, 1 All, 588; (1871) Nuffur Merdha v. Ram 
Adhicary, 15 W. R, 308; (1886) Lalu Mu/ji Thakur v. Kushibai, LO Bom, Bay 
bs — 

















400; (1882) CAunder Nath Mullick e Nilu Kant Banerjee, 8 Cal, 6903 
Hurruck Chand e Mohumed Hossein, S. D., NW P., 1835, p. 372. The 
following are cases favouring the extension of the doctrine to sales pm 
invitum. (1873) Jndurjeet Kooer v. Pootee Begum, 19 W. R, 197; (879 
Raj Kishen Mookerjee v. Radha Madhuh Haldar, 21 W. R, 349; (eg ` 
Kali Pershad v. Buli Singh, 3 CG L. R, 396; (1885) Jhuroo v. Rap 
Chunder Dass, 12 Cal., 299 ; (187 8) Aaliprosad v. Buli Singh, 4 Caly 
789 ; (1882) Parvati v. Kisan Sing, 6 Bom., 567 ; ale Kunhi Umah uy 
Amed, 14 Mad., 491; (1872) Fruval v. Sangapallt, 7 Mad. H. CG . 
O4; (1874) Rabia v. Wise, 23 W. R, 329; (1887) Gobind Y. Gaii E 
Charan, 15 Cal, 94. In the case of (1885) Nilakunt v. Shuresh, 12 C EA K 
414,121. A., 17, their Lordships of the Privy Council expressed strong” 
doubts as to the correctness of confining the principle to voluntary — 
alienations. And the question may now be taken to be practically conclud i 
by their Lordships’ judgment in (1888) Radhamadha v. Monohur, GL 
97; 15 Cal, 756. Buta distinction has beent aken in America between n CR 
ordinary sale by the court and atransfer by reason of a per = — ies 
insolvency of his whole estate. Sidgwick v. Cleaveland, T Paige, $ 
'* In the case of the defendants,” says Mr. Chancellor Walworth, KE d 
interest in the subject-matter of the litigation becomes vested in oti 
pendente lite, without an actual abatement of the suit, a distinction 
very properly made between the transfer of that interest by the 1 
voluntary act of the defendant as in the case of a sale or 
in the ordinary course of business, and a transfer of that int erest b 
operation of law, as upon an assignment in bankruptcy or ur er on | 
insolvent acts. In the first case, the complainant is not bound | to m ARE 
the assignee a party, although he may do so if he deems i essent 
to the relief, to which he may be entitled against such a — J 
in the last case the assignee, who has become such Kë * tio ) 
Ge bas a right to be heard, and must be made ay party A vg, 
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proceedings, by such purchase ; for if he could do so, the litigation, by — 
successive assignments, might be rendered interminable. He, therefore, | 
has no right to be heard, unless he brings himself before the court by R 
a supplemental bill, in the nature of a cross bill, which he may some- , 
times do to protect bis rights as such assignee ; and the decree in the 
original suit, to which such assignee was not a party, will bind the e 
assigned property in his hands. Neither can the defeundant, who has made 
such voluntary assignment subsequent to the commencement of the suit, r 
urge that as a reason why the suit should not proceed against him in the l 3 
same manner, as if no such transfer had been made. In the other case, K 
the assignee, upon whom the interest of the defendant has been cast by i 
operation of law for the benefit of others, has a right to be heard for the 4 
protection of that interest. And the whole legal and equitable interest 
therein, which formerly belonged to the defendant, being vested in such 
assignee by the mere operation of the law itself, he will not be legally 
or equitably bound by a decree, to which he is not a party. Deas v. J 
Thorne, 3 John. Rep., 544. The rule of lis pendens has a'so been held es 
in England not to apply to an assignee in insolvency of the mortgagor, E 
tħough the proceedings would be effectual against a purchaser claiming EN 
under a conveyance by the mortgagor; (1854) Wood v. Surr, 19 Beav., 551 ; | 
ef. (1859) Wood e Surr, 2 W. R. (Eng ), 683. 

Knowledge by the opposite party of transfer immaterial.— $ 
In (1832) Landon v. Morris, 5 Sim., 247, the court observed that it would ME 
be a direct innovation of the doctrine, and quite unwarranted either by Bes 
_ the principle on which it rests, or by anything to be found in the cases 





























a which have been decided upon it, to allow a purchaser to escape from the | dee ` 
a effects of the suit, by showing that his purchase became known to the party se 
= suing the vendor, and that this party afterwards went on without calling z 
l upon him, or letting him in to defend the suit. Cf (1891) Kuni v. 
: _Amed, 14 Mad., 491; (1878) Lala Kaliprasad v. Buli, 4 Cal., 789. "SE 
5 as to affect the rights of any other party, &c.—The effect Transfornot —— 
a of the rule is not to annul the conveyance but only to render it sub- operative > ST 
= gervient to the rights of the parties in the litigation, in dealing with which against par eg. 
GH e es Tip to snit, Be, — 
_ the conveyance is treated, as if it never had any existence, (1805) — $ 
_ Bishop of Winchester v. Paine, 11 Ves., 194 ; (1813) Metcalfe v. Pulvertoft, 2 V. i A — 
ER, 200; cf. (1889) Umes v. Zahur, 18 Cal., 164; (1898) Ishaq v. Chuni, * 


E 21 All., 149. In other words, the purchaser is treated as standing in the 
place of e person —— whom he has taken the a War — 







P wf 







gees v. — — 9 Bom., Lu. au, : 

a E Cal., 62, decided under sec. 244 of the Code a Civil —— But a Sen 

Ka assignee pendente lite may be added as a party, at — rate, where h 1 e — = zñ 
K , : o E : = 5 a 3 E 17, e k k ! S 3 









802 LAW OF MORTGAGR. 


(1849) Johnson v. Thomas, 11 Beav., 501. In England, however, the doctrine 2 
of Jis pendens may not always be sufficient protection, for where a legal — 
interest with which it is necessary to deal by the decree passes to the assignee, | 
he cannot be compelled to reconvey it, unless he is added as a party. (1805) 
Bishop of Winchester v. Paine, 11 Ves., 194, 199; (1882) Zondon, @e. 
Company v. Lewis, 21 Ch. D., 491 ; and see the remarks of their Lordships 
of the Privy Council in (1871) Anundo Moyee v. Dhonendro, 14 ML I. 8. 
101;8 RB L R., 122; 16 W. R. (Pr. c), 19; cf. (1851) Gour Mone 
v. Heed, 2 Taylor & Bell, 83, 100; (1863) Kasin v. Unnodaperamal, 
1 Hyde, 160, 169. An injuncticn may, therefore, be granted restraining 
the defendant from transferring the property until the hearing of the 
suit. (1869) Beyfus v. Bullock, L. R., 7 Eq., 391 ; (1882) London Banking 
Co. v. Lewis, 21 Ch. D., 490; (1819)=Spiller v. Spiller, 3 Swanst., 556; 
(1865) Hadley v. The London Bank, e, 3 DeG. J. & S., 63; but see 
(1841) Turner v. Wight, 4 Beav., 40. 

Lis pendens Lis pendens not an incumbrance.—A lis pendens does not create 

aie tacaire, a charge or lien on the property, nor dces itexcuse a purchaser from 
completing his contract, but merely puts him upon an enquiry inte the 
validity of the claim against his vendor. (1863) B»? v. Hutchins, 32 Bear., 


615. i 
—— with Rule of lis pendens to be applied with caution.- The 


caution in principle of is pendens must be applied with great caution in this 
en country, because there is much danger of secret collusion. See the obser- 
vations of their Lordships of the Privy Council in (1866) Tarakant V. 
Puddomoney, 10 M. I. A., 476. Again, there is no law in this country 
compelling the registration of a fe pendens, though a suit for land may be 
instituted in any court within the jurisdiction of which any portion of 
the property is situated. ‘“ That rule,” said the learned judges of the late 
Supreme Court of Calcutta, speaking of the doctrine of lis pendens, “has 
been modified lately by Statute Law in England, aud is now applied only be 
where the Ze pendens is registered.' The doctrine was originally intro- 
duced on grounds of policy for suppression of frauds from collusive aliena- ¢ 
tions to defeat the objects of suits. It has no foundation in natural 
equity, and though probably it has in the main been productive of more 
good than evil, there is no such merit in the doctrine itself as to recommend 
it now to the adoption of courts not bound by law to follow it” (18002 : 
MeArthur v. Kelsall, 1 Taylor & Bell, 148, 167. y 
Rule not Doctrine confined to immoveable property.—It has been 
mee e recently held in England that the doctrine of Zis pendens is not applicable t» | 
_ property. moveable property; Lord Justice Davey observing that a contrary ` 
, decision would not ‘ stand with the reason of mankind.’ Wigram v. Wen 
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S purchaser. Registration may be vaca- and 31 Vict., c. 47,s.2. Cf. na d e e e 
Ee ag eee» ented that the liti- Middleton Oh ee —— 
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(1894). 3 Ch., 483, 497. It may, however, be noticed that in America 
the doctrine is well established that, with the exception of negotiable 
papers, lis pendens applies to personal property as well as to real estate. 
Bennett, 198. 








93. Every transfer of immoveable property, made with Fraudulent 
| trai 


intent to defraud prior or subsequent transferees thereof for 
consideration, or co-owners or other persons having an interest 
in such property, or to defeat or delay the creditors of the 
transferor, is voidable at the option of any person so defrauded, 
defeated or delayed. 

Where the effect of any transfer of immoveable property is 
to defraud, defeat or delay any such person, and such transfer is 
made gratuitously or fora grossly inadequate consideration, the 
transfer may be presumed to have been made with such intent 
as aforesaid. 

Nothing contained in this section shall impair the rights of 
any transteree in good faith and for consideration. 
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CHAPTER III. 
Or Sates OF IMMOVRARLE PROPERTY. 


vc 54. “Sale” is atransfer of ownership in exchange for $ 
ue ah, 

price paid or promised or part-paid and part-promised. 
Sale how 
mate, 


` Such transfer, in the case of tangible immoveable property 
of the value of one hundred rupees and upwards, or in the ease of 
a reversion or other intangible thing, can be made only by 4 
registered instrument. 


! In the ease of tangible immoveable property of a value 


less than one hundred rupees, such transter may be made either 
by a registered instrument or by delivery of the property. 
Delivery of tangible immoveable property takes place when 
the seller places the buyer, or such person as he directs, in 
possession of the property. 
Contract for A contract for the sale of immoveable property is a contract 
«ale. | S 
that a sale of such property shall take place on terms settled 
between the parties. 
It does not, of itself, create any interest in or charge on such 
property. 


Meaning The words other intangible thing do not include mortgages but 

—— ‘other Simply denote interests in the nature of a reversion or a remainder. 

a D See (1895) Subramaniam v. Perumal, 18 Mad., 454, in which ease the 
distinction is said to lie between vested and contingent interests, but this 
is not quite accurate; for a vested remainder is as _ intangible 
as a contingent remainder. The term would also include incorporeal 
hereditaments, as they are called in the English law. An opinion seems to 
have been expressed in a recent Calcutta case that an equity of redemp- 
tion, as it is called, in other words, property in — is not 
tangible property. (1900) Fatik v. Rajendra, A C. W.N., exlii. But the 
report is, pechaps, Inaccurate. 





t As to limitation to the territorial graphs extend to ovary omg 
operation o paragraphs 2 and 3 of British India—see Act XII of Sc — 
s. 54, see s. l, supra. These para- s. 32(1). —— e? 
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55. In the absence of a contract to the contrary, the m — 
I 


buyer and the seller of immoveable property respectively are sub- of buyer and 
























? ject to the liabilities, and have the rights, mentioned in the Cé $ 
E rules next following, or such of them as are applicable to the 5 
k property sold : 
E (1) The seller is bound— 

(a) to disclose to the buyer any material defect in the A 

property of which the seller is, and the buyer is not, ac 

Se: aware, and which the buyer could not with ordinary Sei 
: care discover ; E E 
Be (b) to produce to the buyer on his request for examination A 


all documents of title relating to the property which 
are in the seller's possession or power ; 

(c) to answer to the best of his information all relevant 
questions put to him by the buyer in respect to the 
property or the title thereto ; 

(d) on payment or tender of the amount due’ in respect 
> of the price, to execute a proper conveyance of the 
S property when the buyer tenders it to him for 
execution at a proper time and place ; 


* (e) between the date of the contract of sale and the delivery 
= of the property, to take as much care of the property 
> and all documents of title relating thereto which are 
a in his possession as an owner of ordinary prudence * 
* would take of such property and documents ; * 


(f) to give, on being so required, the buyer, or such person ` ` — 
as he directs, such possession of the property as its — 
nature admits ; 

(g) to pay all public charges and rent accrued due in respect ` E 
of the property up to the date of the sale, the = 

Re? interest on all incumbrances on such property due on — 

E. ~= such date, and, except where the property is lla 

— ee eng to incumbrances, to — eM — ince 

SS EN o re cede mee a — 
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Provided that, where the sale is made by a person in a 
fiduciary character, he shall be deemed to contract with the bayer 
that the seller has done no act whereby the property is ineam 
bered or whereby he is hindered from transferring it. 

The benefit of the contract mentioned in this rule shall be 
annexed to, and shall go with, the interest of the transferee ge 
such, and may be enforced by every person in whom that interest 
is for the whole or any part thereof from time to time vested. 

(3) Where the whole of the purchase-money has been paid 
to the seller, he is also bound to deliver to the buyer all documents — 
of title relating to the property which are in the seller's possession 
UF power : 

Provided that (a, where the seller retains any part of the 














property comprised in such documents, be is entitled to retam 
them all, and (b), where the whole of such property is sobi W 
different buyers, the buyer of the lot of greatest value is entitled 
to such documents. But in case («) the seller, and in ease (6) the 
buyer of the lot of greatest value, is bound, upon every : 
reasonable request by the buyer, or by any of the other bayers 

as the case may be, and at the cost of the person making the 

request, to produce the said documents and furnish such iros 
copies thereof or extracts therefrom as he may require ` and Mm 
the meantime, the seller, or the buyer of the lot of greatest value, 
as the case may be, shall keep the said documents safe, aneangelled — 
and undefaced, unless prevented from so doing by fire or other ` 

inevitable accident. 


(4) The seller is entitled — 
(a) to rents and profits of the property till the — 
thereof pass to the buyer ; SS 
(b) where the ownership of the property has passed to J 
buyer before payment of the whole of the pi ve . 
mene, to a chargo upon tha Se" 7 
the buyer for the amount of the 
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E any. part thereof remaining — aml f 
e a on such amount or part. 
e (S) The buyer is bound — 


chat to disclose to the seller any fact as 
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the buver is aware, but of which he has reason to 
believe that the seller is not aware, and which mate- 
rially inereases the value of such interest ; 


to pay or tender, at the time and place of completing 


the sale, the purchase-money to the seller or such 
person as he directs: provided that, where the pro- 
perty ix sokl free from incumbrances, the buyer may 
retain ont of the purchase-money the amount of any 
ingumbrances on the property existing at the date of 
the sale, and shall pay the amount so retained to the 
persons entitled thereto ; 


where the ownership of the property has passed to the 


buyer, to bear any loss arising from the destruction, 
injary or decrease in value of the property not caused 
by the seller ; 


where the ownership of the property has passed to the 


huver, as between himself and the seller, to pay all 
public charges and rent which may become payable 
in respect of the property, the principal moneys due 
on any ineumbrances subject to which the property is 
sold, and the interest thereon afterwards accruing due. 


The bayer is entitled— 
where the ownership of the property has passed to him, 


to the benefit of any improvement in, or increase in 


value of, "PE 


thereof ; 


unless he has improperly declined to accept delivery ` 





of the property, to a charge on the property, as 








seller's interest in the property. or r anA S 
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H D m 4 v m eh VW. : x - 
An omission to make such disclosures as are mentioned m 


this section, paragraph (1). clause (a), and paragraph (5), clause a 
(a), is fraudulent. S BS 
Duty of vendor Duty of vendor to pay off subsisting incumbrar de E 
—— in- Sub-section 1, cl. (g).—If a man enters into a written agreement in the É SS 
enmbrances, words ‘ I agree to sell Blackacre, the meaning is that he agrees to sell it > aa 
=e. free from incumbrances, there being an implied covenant in every convey- — — 





ance that the land is free from incumbrances. (1876) Ungley v. Ungley, 4 Ch. S D 
D., 73, 78 ; cf. sec. 7 of the English Conveyancing Act (1881). And eeng: 
vendor, who contracts to sell such right and interests, if any, as he has, is 8 
bound to convey free from existing incumbrances. (1888) Goold e 
Birmingham, &c., Bank, 58 L. T., 560. Again where a vendor offers — 










—— 
— 








rip 5 
perty for sale under a bond fide belief that there is no charge upon it, but = 3 
it turns out that there is an incumbrance affecting it, the ordinary ` a Ha 
Be H 
rule is that the purchaser is entitled to have the charge cleared off out — 


A 


of the purchase-money, if he insists upon it. (1880) Jn re — eS me 
and Oakshott, 14 Ch. D., 851, 855. But though a vendor professing to sell SA 
an unincumbered estate, but having in fact only an equity of redemption, — ES 
as a general rule, will bellttompelled to redeem the mortgage and obtain a E sé 
conveyance from the mortgagee, the court will relieve the vendor, if the ` Zë F 
amount of the incumbrance is likely to exceed the purchase-money. (1844) ` PS 
Wedgwood v. Adams,8 Beav., 103 ; (1884) Jn re G. N. R. Co. and — 
- 25 Ch. D., 788. Cf. sec. 18 (c), Specific Relief Act. If the purchase-money — 
remains unpaid, the purchaser may, under sub-section 5, cl. (b), retain ` — 
out of it the amount of any — for the purpose of paying it off 
Sugden., 552 ; Dart., 666, 905, 906. And an assignee, though for value ai 
without notice of any particuiar incumbrance, of the unpaid purchase SS ney 2 SS 
will take subject to such right of the purchaser. (1847) Lacey v. "ah - y 
— 2 Phillips, 413; dist. (1859) Rayne v. Baker, 1 Gif., 241. — 
eren = of the purchase-money was retained by the purchaser not as a deposi d: d — 
purchaser as behalf of the vendor but as security that the property sold should b 
—— that from existing incumbrances and a good title given to the purchaser, it 






























) should Bëss, free held that the purchaser was not bound to pay or tender the ar 
` acl retained, until the vendor was prepared to pay the balance neces ary s . 


the ivcumbrances, aud that no interest was chargeable on the pan a t wti 

after notice of the vendors readiness so to do. c1a98) 4 

v. Muhammad, 26 1 A., 45 ; 21 AU, 223. The Po SS 

with the Ee? without first seeing that the ` 

: from incumbrances (1900) Kandasomi Ve Jagathamba, Ga * re 
or _ may be here noticed that a purchaser under a contract tos Ae? 
te? * estate free from incumbrances may claim a conveyance of t e equi 
ee. ais demption, so as to keep the mortgage on foot, provi 1e i s al l bl 
ee a discharge of the vendor from all liability in t n 


— (1860) Cooper v — J —— 679. is the dut 
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+ ae A 
apply the purchase-money in payment of what is due to the mortgagee i 
where there are two or more incumbrancers according to their priorities. Pi 
(1845) Greenwood v. Taylor, 14 Simon, 505. ; E 


Covenant against incumbrances and covenant to pay 
them oft There is no difference in principle in the English law between 
the two. (1831) Lethbridge v. Mytton, 2 B. & Ad., 772; and see Mayne on | 
Damages, 6th Ed., pp. 224, 225. But the American law is different. See | i 
Sedgwick, sec. 967, ef seq. es 

Vendor's Lien. Sub-section 4, cl. (b).—See pp. 175—179, ante. Vendor's tien 
There must be a real sale to give rise to a lien. Thus, in one case where ACEN ge, 
a testator gave a legacy to his daughters on condition that they should 
convey to his sons certain shares in real estate, and the daughters conveyed 
but were not paid the legacies, it was held that the transaction was not a 





sale and that the daughters had no lien on the land conveyed by them. F 
(1870) Barker v. Barker, 10 Eq., 438. But when the court is compelled ER 
to treat a nominal purchaser as eal, the ostensible vendor may claim a Bee 
lien on the estate for the apparent consideration. (1828) Leman v. Whitley, Cases where * 
4 Russ., 423. Where owelty is allowed on partition it will, in equity —— hen $ — 
and good conscierce, be a lien on the property on account of which it has | SSC 
been awarded, and in America such lien has edence over prior mort- mine — 


gages and other liens existing against the co-tenant against whom the 

owelty was awarded. Freeman on Partition, sec. 507. The lien of the 

vendor will arise, though the consideration may be an annuity or pay- 

able by instalments. (1847) Matthew v. Bowler, 6 Hare, 110 ; (1880) ‘ives 

v. Wives, 15 Ch. D, 649; see also Sugden’s Vendors and Purchasers, p. 676 ; 

dist. (1830) Clarke v. Royle, 3 Sim., 499; (1857) Diron v. Gayfere, 1 DeG. & 

J., 655 ; (1843) Buckland v. Pocknell, 13 Sim., 406. The lien will also arise, 

though the consideration may be payable at a future date, as within 
a given time from the vendors death. (1827) Winter v. Lord Anson, 3 Russ., ` — 

488 ; (1822) Parkes Ev parte, 1 Glyu. & J., 228. But where a man conveys Pe: ge aa 
a piece of land for the construction of a public work in consideration of an ` k — 
annual payment, as it would not be reasonable to suppose that the i. ae 
vendor meant to reserve to bimself a right at some future time to enter and A * 
destroy the public work, if the aunnal rent should fall into arrear, there 
can be no lien in such a case for unpaid rent charge. (1869) Zarl of Jersey SC? 
v. Briton, de, Cos 7 Eq., 409; dist. (1869) Eyton v. Denbigh, dc., Co., —— 
7 Eq., 441. The lien may exist for part of the consideration, though — =i Hi 
it fails as to the residue (1808) Mackreth v. Symmons, 15 Ves., 329. J— 
third person by merely advancing money for the purchase of f — 
does not acquire any charge on it. See p. 179, ante; distinguish | Bird F 
v- Philpott (1900), 1 Ch, 822. Nor can any lien be claimed by a 
for money advanced — bim to the ee: for — 
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Lien of lessor for unpaid premium.—See p. 173, ante, See also 
(1802) Eifvot v. Edwards, 3 B. & P., 181. 

Does the lien extend to other property than land? See 
(1862) Collins v. Collins, 31 Beav., 346; (1870) Zn re Albert, dc, Co, ER, 
ll Eq., 164, 178; Davies v. Thomas, (1900), 2 Ch., 462. 

Vendor's right to stand in place of trustees.— Where a trustee 

un claim indemnity out of the trust estate, the vendor has a right by 
subrogation to stand in the place of the trustee; but not, if the contract 
for sale was nnauthorized by the trust. Acelesiastical Commissioners v. Pinney 
(1900), 2 Ch., 735. 

Waiver of vendor's lien. —‘See p. 176, ante. Though the lien is not 
destroyed by the vendors takiug security by bond or covenant, (1808) 
Mackreth v. Symons, 15 Ves., 328, (1813) Grant v. Mills, 2 V. & B. 309; 
if the security itself and not the sum secured is the real consideration for the 
sale, the vendor cannot insist on his lien, for he has already got all that he 
bargained for. (1830) Clarke v. Royle, 3 Sim., 499 ; (1876) Jn re Brentwood, 

, Co., 4 Ch. D., 562. The tienes of a mortgage for instance for a part 
of the purchase-money or a mortgage upon another estate, though not 
decisive, would be strong evidence of an intention to give up the lien 
(1823) Winter v. Lord Anson, 1 Sim. & St., 434. Again, though the Tien 
will not be extinguished by the vendor merely giving a receipt for the 
purchase-money, it will be lost if the receipt is given under cirenm- 
stances which are inconsistent with its retention. (1858) Muir v Jolly, 
26 Beav., 143. It seems that the lien will also be waived, if a bond or 
covenant is taken from a third person (1822) Cood v. Cood, 10 Pr., 100 
But the vendor will not waive his lien by merely taking a bill of exchange 
(1813) Grant v. Mills, 2 V.& B., 306. The lien will also not be lost, where 
there is only a payment by account to the vendors agent (1858) Wront 
v. Dawes, 25 Beav., 369; (1859) Wilson v. Keating, 4 DeG. & J., 588. 

Vendor's lien how lost as against third parties. See (1860) 
Smith v.” Evans, 28 Beav., 59; (1853) Rice v. Rice, 2 Drew., 73; (1835) 
White v. 1 Wakefield, 7 Sim.. 401; (1843) Price v. Blakemore, 6 Beav.. 
507 ; (1858) Muir v. Jolly, 26 Beav , 143; (1884) Ketétlewell v. Watson, 26 
Ch. D., 501. l 

Vendor's lien how enforced and against whom.—The lien 

must be realized by sale by the vendor in the usual way in the presence of ` 
persons who claim subsequent charges on the preperty. (1830) Hope v. ee 
Booth, 1 B. & Ad., 498 ; (1838) Rome v. Young, 3. Y.& C., 199; 4 V. Wi 
204 ; (1823)" Guide Erp., UGlyu & J., 323; (1855) Nash v. — 
Commissioners, 1 Jur. (NS.) 973 ; (1866) Attorney-General v. Sitti 
€c., Co., 1 Eq., 636 ; see also Dart, 1248; 2 W. T, L C, — 
1330; Fry, secs. 1177—79, and the notes to sec. 100, post. — 
injunction would be granted to restrain a Railway Comfy der: uy 
running trains at the instance of an unpaid vendor, see ( 
v. Strafford, £c., Co., 13 Eq., 261 ; (1886) mea v. —— 
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33 Ch. D., 571. See also Dart., 835, 836, 1220: 2 W. & T., L. C., 938, 939. Enforcement ` 
The vendor’s lien may be enforced not only against the vendee but also ——— 
against any person who is not a bond fide purchaser for value.’ (1884) 
Kettlewell v. Watson, 26 Ch. D., 501 ; see also Dart., pp. 825, 826. (1865) 
Jagoo v. Parbutty, 3 W. R., 138, in which a contrary rule has been laid 
down is clearly bad law ; distinguish (1§60) Smith v. Evans, 28 Beav., 59 
It is true there is a differeuce between the language of cl. (+), sub-section 





4, and that of cl. (b), sub-section 6; as the latter clause expressly provides 
for the enforcement of the charge on the property not only against the 
<eller, but also against all persons claiming under him with notice of the ES 
payment, while the former merely gives a charge upon the property in 
the hands of the user, But the rule that a difference of language prim: 
facie indicates a difference of meaning can only be applied with consider- 















able reservations in the construction of Indian statutes. It may also be 
noticed that even the language of cl. (0), sub-section 6, is uot very 
precise, for it would apparently exclude not merely bond fide purchasers 
for value, but also volunteers who take without notice of the payment. — 
Period of limitation.—Whether Art. 111 or 132 is applicable, see i 
(1892) Virchand Lalchand v. AKumayi, 18 Bom., 48; (1897) Chunilal v. Gë 
Bai Jethi, 22 Bom., 846; (1899) Har Lall v. Muhamdi, 21 All., 454 ; but e 
see (1897) v. Vatesan Chetti Soundaraya Ayyangar, 21 Mad., 141 ; (1900) : Zi 
Uthanganakath v. Dayumma,10 M. L. J., 349. As to when the time CA 
commences to run, see (1854) Toft v. Stevenson, 5 DeG. M. & G., 735. d 4 
Marshalling including order of liability of parcels sold = 
by the vendee to sub-purchasers.—Thie principle is the same as * 
in a case of an express mortgage. Jones, sec. 227; see also Sugden, 679, — 
680 Cf. Aldrich v. Cooper, 1 W. & T., L. C., 36. SC — 
Where the whole of the purchase-money, &c. Sub-sec- 2 


tion 3.—This is a departure from the English law, for which see Dart., 
$26. = 

Sub-section 5, cl. (d).—It was suggested in one case that this i 
clause may have the effect of transferring the personal liability of the 
mortgagor to the purchaser. (1883) dn the matter of a reference from SE 
Board of Revenue, 10 Cal, 92. But see pp. a 294, ants; distinguish | 
Thurston v. Nottingham, &c., Society (1901), 1 Ch., 

Purchaser's Lien. Sub-section 6, cl. b. — pp. 179, 180, ante. — 
The ground on which the payment of the deposit or part payment to lien. — 
the vendor creates a lien for the amount paid on the latter's interest % — E 
in the land is thus stated by Lord Cranworth: “There can be De | 
pd l — says his erte télé — — the House of kb * VE? e 


got no conveyance, the — becomes a “trustee for 1i n oF t the leg eg 
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estate, and he is in equity considered as the owner of the state ~~ 
When, instead of paying the whole of his purchase-money, he pays a part 
of it, it would seem to follow, as a necessary corollary, that to the extent R 
to which he has paid his purchase-money to that extent the vendor isa 
trustee for him, in other words that he acquires a lien, exactly in the same 
way as if upon the payment of part of the purchase-money, the vendor 
had executed a mortgage to him of the estate to that extent.” (1864) 
Rose v. Watson, 10 H. L., 672, 683. But this somewhat artificial reasoning 
cannot hold good in this country, specially in face of the provisions of 
sec. 54 of the Act. The statement sometimes made that the lien of the 
purchaser rests on natural justice is also objectionable; though perhaps the 
purchaser's lien stands on a slightly higher footing than the lien of the vendor 
who can always say ‘I will convey the estate when the purchase-money i 
paid bot not till then.’ (1855) Wythes v. Lee, 3 Drew., 396, 25 L J, Ch 
Extent of the 177. As tothe extent of the lien, see (1843) Colyer v. Clay, 7 Beav, 
‘Neem 188. The lien is not strictly confined in the English law toa case of simple 
purchase ; but extends to the case of a lease, and entitles an intended 
lessee who has entered under the contract and expended money to a lien on 
the lessor’s interest. (1864) Middleton v. Magaay, 2 H. & M., 233; dis 
tinguish (1882) Wallis v. Smith, 21 Ch. D., 243. The lien may alo be 
claimed by a sub-purchasear; so that where A sold to B and received 
part payment from him, and B sold to C and received part parment from 
him, C was held entitled to a lien on Bs interest in A's estate. (1868) 
Aberaman /roniworks v. Wickens, L. R., 4 Ch., 101. The purchaser may alee 
claim in the English law a lien on the purchase-money if he is evicted 
from the property, but of course this right cannot be exercised if the 
money is not earmarked, or against an assignee for value. (1783) Cafor © 
Earl of Pembroke, 1 Bro. C. C., 301 ; 2 ib, 282; ef. (1855) Wythes v bes 
3 Drew., 396, a case of purchase. With regard to a purchaser's lien for com- 
pensation, see (1876) Sarker v. Cor, 4 Ch. D., 464. The purchaser will 
not forfeit bis lien, simply because he cannot obtain specific performance. — 
(1864) Rose v. Watson, 10 H. L. Cas, 672; (1884) Howe vw. Smith, 2 
Ch. D., 89; ef Levy v. Stogdon (1898), 1 Ch., 485, where the assignee — 
was allowed to enforce the charge. But if the contract is not completed ` z 
owing to the default of the purchaser, no lien can be claimed — 
him. (1802) Nairn v. Prowse, 6 Ves., 7517 (1824) Bedatie v Deena, — 
3 B. & Ü., 225; (1852) Dinn v. Grant, 5 DeG. & S, 451: dik | 
Wee v. Abdul, 7 M. L. J., 234; (1869) Kenny v. The ddmin 
General of Bengal, 3 B. L. R., o. c, 75; W. R, —— 





























fortiori, where the contract is illegal ; (1836) Ewing e, Osb E 
É & ©. 53, 58; (1751) Harrison v. Southcote, 2 Ves, S. 380, 39 E- 
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Dhakubai, 5 Bom., 450; ef. (1862) Clark v. Maplas, 31 Beav., 80; 4 DeG. 
F. J., 401 ; (1864) Bater v. Monk, 33 Beav., 419; 4 DeG. J. & S., 388. 

For the amount of any purchase-money, &c.—If the purchaser when 
properly declines to complete the purchase, he can claim a lien for the — can 
costs of a snit to compel performance of the contract. (1864) Middleton i 

Maqnay, 2 H. & M., 233; (1867) Turner v. Marriott, 3 Eq., 744. The 
purchaser can also claim the costs for investigating the title. (1886) Zn re 
Feilding, 31 Ch. D., 344 ; (1882) Jn re Higgins, 21 Ch. D,, 95. The English 
law on the subject is thus summed up in Fry, § 1482. “ The lien in the 
ease of a purchaser extends to all instalments of the purchase-money ; 








interest thereon at 4 per cent. per annum ; sams paid under the contract 

as interest on the unpaid purchase-money, interest thereon ; and the costs 

of an unsnecessful action by the vendor against the purchaser,” St 
To the extent of the seller's interest in the property.— Ge 

Where a mortgagee sells onder a power, the lien can only be enforced gë 

against the mortgagee to the extent of his interest. (1855) Wythes v. Lee, 





















3 Drew., 396. — 
For the mode in which the lien may be enforced, see Fry. E 
$ 1484. For form of decree where contract is rescinded, see (1872) f 


Torrance v. Bolton, 14 Eq, 124, 196; L R.,8 Ch, 118; cf. (1862) 
Weatmacett e. Robina, 4 DeG., 390; where to remove all difficulties which 
might arise from the prayer of the original bill, a supplemental bill was 
filed by the purchaser. — 

When the lien will prevail against a mortgage by = — 
vendor, se (1964) Row v. Watson, 10 H. L. C, 672. e E ihe 
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56. Where two properties are subject toa common charge, , Sale of ono te 


and one of the properties is sold, the buyer is, as against the properties | 
seller, in the absence of a contract to the contrary, entitled to common e 
have the charge <atistied ont of the other property, so far as such 


property will extend. 





p oe. fn S 
M b è KEN 





‘=! tie, 
iiss ee 


SA: 
wël wd CA 
E Ca F 





4 





À PA ®- 
Ute We, KW ` 
Mee, 
is es 


Where two properties are subject to a common charge — 
The word ‘charge’ will inclade a mortgage ; though it may be a question * the ord — 
whether in the ease of a ‘ purely equitable charge’ the residue can be followed Ke" 
by the first pmrchaser in the hands of a enbsequent purchaser for valne 
withowt notice, (1877) Ram Lochan v. Ramnarain, 1 C. LR. 2967313. — 

The buyer is as against the seller.—It has been said —* 
this does not involve the right of the porchaser to claim ma | 
—— ne, Os Os alee A — 
diminished or unduly hampered, and quite another thing to affirm ` 
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purchasers part of the estate, nnless the remainder of the lands and 
premises should prove insufficient. (1828) Webb v. Blessington, 3 Moll., 123. 
See the subject discussed, pp. 432—439, ante. Be this as it may, it is well 
established that the election of the mortgagee does not determine the ultimate 
incidence of the mortgage-debt. (1742) Galton v. Hancock, 2 Atk., 424, 438 * 
In the absence of a contract to the contrary.—Seethenotes ES 
to sec, 55, supra. For a case in which it was held that the mere assent Së 
of the owner to a sale does not imply an intention to release the mortgaged 
property, see (1851) Clarke v. Rodkin, 13 Ir. Eq., 492. “Notice is immate- 
rial. (1896) Lakhmidas v. Jamodas, 22 Bom., 304; cf. (1893) Chunilal e 
Fulchand, 18 Bom., 160. x 
Successive sales by the mortgagor. See pp. 439—442, ante: 
cf. (1877) Ram Lachan v. Ramnarain, 1 C. L. R. 296, 315, 316; (1804) 
Hamilton v. Royse, 2 Sch. & L., 315, 328. It should be noticed that the ruling 
of Lord Plunkett in (1835) Hartley v. O Flaherty, LI. & G., temp., Plunk., 
208, was followed with some hesitation m (1859) Handcock e Handcoel. 
1 Ir. Ch, 444, where Lord Chancellor Brady said: “ Perhaps the 








common law doctrine has been overstepped in those cases: however, 
they have been more than once acted upon, and must be regarded aa the 
settled law of this court, and must, as I think, govern the present 
case.” Again in (1859) Stronge v. Hawkes, 4 De. & J., 632, 652, 
Lord Justice Turner said : “The cases in Ireland seem to have gone to ` 
a great length upon this point, some of them, I think, to a length 
which I should hesitate long before I should be inclined to follow, ~ Sp: 
although I do not mean to say that I dissent from those cases, as further 
consideration might, perhaps, lead me to a different conclusion.” Andit 
must be allowed that it is somewhat difficult to reconcile these cases with 7 
the rule now firmly established in the English law that if a debtor — 
mortgages two estates to 4 and then one to B and the other to C, the 
first mortgage must be apportioned rateably between the two properties 
Sige to their respective values. (1842) Barnes v. Raester, 1 Y. & a? 
` Ch., 401 ; (1843) Bugden v. Bignold, 2 Y. & C. Ch., 377; (1890) Moron ` dk 
y. — Building Society, 59 L. J., Ch. 524 ; (1895) Wood v. West, 40 Sol. ` 
Jo. 114; Flint v. Howard (1893), 2 Ch., 54. Cf. (1853) In re Jonet 
Estate, 2 Ir. Ch., 544.2 But the dictum of Lord Chancellor Plunkett i 
referred to by Spence without any comment. Equitable Juri 
Vol. 2, p. 836. Mr. Justice Story, however, questions the corre 
of the doctrine and says :—“ But, there seems great reason to A Bee 
whether this position is maintainable upon principle ; for as Go SC? 
the subsequent purchasers or incumbrancers, each trusting: to I his 
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1 It seems that in Ireland if C when 
he took his security had notice of Ais 
mortgage, B can throw the latter ex- 
clusively upon the estate mortgaged to 
C, (1861) In re Lawders Estates, 11 
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security upon the separate estate mortgaged to him, it is difficult to 
perceive that either has in consequence thereof any superiority of right or Rule of appor- 
equity over the other; on the contrary, there seems strong ground to tienment. 
contend that the original incumbrance or lien ought to be borne rateably 

between them, according to the relative values of the estates,” 2 Story’s 

Eq., sec. 1233a; see also Dickey v. Thompson, 8 B. Mon. R., 312, 

cited in Kent’s Commentaries, Vol. IV, p. 210, foot-note ; where the rule 

of inverse order was not followed. For a resume of the law on. the 

subject see Lewin on Trusts, pp. 811—830, where the learned author 

says that the principles which bave been acted upon in Ireland will no 

doubt be followed to some extent in Eugland. When, however, the first 

purchaser expressly takes subject to the mortgage, he has, of course, 

no equity as against the mortgagor that the portion still held by the latter 

shall be first applied to the payment of the incumbrance ; and having no 

equity against him, he has none against his grantee. By taking such 

a deed, he consents that the land shall remain subject to its pro rata 

share of the debt. Jones, s. 595 ; (1869) In re Mowers Trusts, 8 Eq., 110; 

cf. (1877) Ram Lochan v. Ramnarain, 1 C. L. R., 296, 316. 


For the difference between a covenant against incum- E 
| brances entered into by an owner and one entered into in the 
exercise of a power, see (1859) Stronge v. Hakes, 4 DeG. & J., 632, 

653. 

Where part of the estate has been given in exchange. 
The right of the person who receives it is the same as if it had been sold 
to him for money. (1749) Kirkham v. Smith, 1 Ves. sen., 257, 261; and 
as to the effect of a sale by the court, see (1803) Lloyd v. Jones, 9 Ves., 64. 

Marshalling in the case of voluntary conveyances.—See 
pp. 434, 435, ante; see also (1870) Anstey v. Nerman, 39 L. J., Ch. 769 - a 
(1839) Aldridge v. Forbes, 9 L. J., Ch. 37 ; ef. (1§30) Boazman v. Johnston, — 
3 Sim., 377 ; (1833) Lomas v. Wright, 2 My. & K., 769 ; 1834) Clarke v. re A 
Brereton, 1 Jones, 165. | 











Discharge of Ineumbrances on Sale. 


57. (a) Where immoveable property subject to any in- Provision Kë S = 
‘ ` ` : ? — —A 
eumbrance, whether immediately payable or not, is sold by the — — 


(‘onrt or in execution of a decree, or out of Court, the Court may. = —_ freed ` ` Me 
if it thinks fit, on the application of any party to the sale, direct — 


or allow payment into Court. 
E (1) in ease of an annual or monthly sum charged on the SÉ = ee 
property, or of a capital sum charged on a determin- ` ` 
able interest in the property,—of such amount as, ae 
when invested in — — of th the Government — af Ges Ce 
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India, the Court considers will be sufficient, hy Means 
of the interest thereof, to keep down or r otherwise ` x 
provide for that charge, and | D = 
(2) im any other case of a capital sum charged OF te 
property.—of the amount sufficient to meet the ` 
meumbrance and any interest due thereon. BR? D 
Bat in either case there shall also be paid into Court ef 
swiiitional amount as the Court considers will be sufficient to | 
meet the contingency of further costs, expenses and interest, and 
any other contingency except depreciation of Investments not 
exceeding one-tenth part of the original amount to be paid in, 
unless the Court for special reasons (which it shall record) ges, g 
ht to require a larger additional amount. — 
(è) Thereupon the Court may, if it thinks Dt and — 
notice to the incambrancer, unless the Court, for reasons tobe 
recorded in writing, thinks fit to dispense with such notes 7 
declare the property to be freed from the incumbrance, and are 
any order for conv evance, or vesting order, proper for giving 
effect to the sale. and give direetions for the retention and 
investment of the money in Court. * a 
Geh After notice served on the persons interested in oF 
entitled to the money or fund in Court, the Court may direct 
payment or transfer thereof to the persons entitled to receive ç 
give a discharge for the same, and generally may give di 


respecting the application or distribution of the capital or income ` 
thereot. Be, 
(di An appeal shall lie from any declaration, order — 3 
direction onder this section as if the same were a decree. — J S 
Le) In this section “ Court ™ means ( l)a High Count in hy 
exercise of its ordinary or extraordinary original avi d 
(2) the Court of a District Judge within the loeal li 
jurisdiction the property or any part thereof is — , (3)any 
other Court which the Local Government may, from t best to ti E: 
by notification in the official Gazette, mer ae aten k- 
sipa the jurisdiction conferred by this sec — 
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could always get off a bargain if there was a charge on the estate, however 
insignificant, such as a small legacy payable in future. But the section 
presupposes the existence of an incumbrance. If, therefore, there is a 
question whether there is an incumbrance, or not, it cannot be determined 
under the section ; thongh the court will decide a question of construction 
involving the determination of interests in future, if the decision of such 
question is necessary in order to ascertain what sum of money ought to be 
set aside to answer the incumbrances. Zn re Freme’s Contract (1895), 2 Ch, 
256 ; distinguish (1884) Milford, €c.. Co. e Mowatt, 28 Gh. D. 402. Tt has 
been held in England that applications under this section must be made in 
Chambers and directions cannot be given by the court at the hearing. 
(1882) Patching v. Bull, 30 W. R. (Eng.), 244. The order should follow the 
words of the section, and contain liberty to apply for a declaration that the 
land is freed from the incumbrance. (1882), Dietin v. Dickin, 30 W. R. 
(Eng.), 887. For forms, see Damell’s C. F., pp. 572, 573, 996, and notes 
thereto. Where the purchase-money greatly exceeds the incumbrances, the 
land may be freed on its payment into court. (1877) Archdale v. Anderson, 
21 L. R. Ir, 527. 
Annual sums charged upon land in perpetuity.—There is no 
provision in the Act corresponding to section 45, Conveyancing Act, 1881, 
which provides a general method for the redemption of rent charges or 
other annual sums issuing out of land. And it seems to be doubtful — 
whether this section would apply to a perpetual rent charge secured upon 
laud by statute. (1884) Ja re Great, de, Co., 25 Ch. D., 788. | P 
Where mortgagee has option to purchase. See (1884) Milford ` Sa 
dc., Co. v. Mowatt, 28 Ch. D., 402, where, however, Pearson, J., seems to EE, 
have thought that there was not a bond fide intention of exercising the + 18 
option. << " 
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CHAPTER IV. 


Or MORTGAGËS OF [MMOVEABLE PROPERTY AND CHARGES. 


58. (a) A mortgage is the transfer of an interest in 
specific immoveable property for the purpose of securing the 
payment of money advanced or to be advanced by way of loan, 
an existing or future debt, or the performance of an engagemens 
which may give rise to a pecuniary liability. 

The transferor is called a mortgagor, the transferee & mort- 
gagee ; the principal money and interest of which payment is 
secured for the time being are called the mortgage-money, and 
the instrument (if any) by which the transfer is effected is called ` 
a mortgage-deed. ‘2 

(b) Where, without delivering possession of the mortgaged 
property, the mortgagor binds himself personally to pay the 
mortgage-money, and agrees, expressly or impliedly, that, in the 
event of his failing to pay according to his contract, the mort 
gagee shall have a right to cause the mortgaged property to we 
sold and the proceeds of sale to be applied, so far as may t E 
necessary, in payment of the mortgage-money, the transa 
called a simple mortgage and the mortgageesa simple mort: 

(c) Where the mortgagor ostensibly sells the mori 
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on condition that on default of payment of the ı mortga 
money on a certain date the sale shall become — —* 

on condition that on such payment being made | 
become void, or a — 

on condition that no such payment being made tl he buyer st 
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such possession until payment of the mortgage-money, and to 

receive the rents and profits accruing from the property and — 
to appropriate them in lieu of interest, or in payment of the 
mortgage-money, or partly in lieu of interest and partly in 
payment of the mortgage-money, the transaction is called 
usnfractuary mortgage and the mortgagee an _ nsufructuary 





mortgagee, 

(e) Where the mortgagor binds himself to re-pay the mort- 
gage-money on a certain daje, and transfers the mortgaged 
property absolutely to the mortgagee, bat subject to a proviso 








that he will retransfer it to the mortgagor upon payment of the — 
mortgage-money as agreed, the transaction is called an English ina et ee 
mortgage. | — sf F 
: A ffe y 

Definition of a mortgage.—See pp. 80—82, ante, and compare the —— "AN e A 
definition of a mortgage in the New York Code, section 1603.. “ Mortgage Gees Bat: — 
isa contract, by which specific property is hypothecated for the performance | Ms H J 
of an act, without the necessity of a change of possession.” In England, k i NEE 










though a mortgage does not of itself imply a debt by specialty, every 
mortgage implies a loan and every loan a debt. (1735) King v. King, 3 P. 


W ms., 358 ; (1843) Fates v. Aston, 4 Q. B., 182; (1840) Hodges v. Croydon = * SE 
Canal Co., 3 Beav., 86. A mortgage in this country, however, does dot a ee 
always imply a debt. See clause (a), section 68, The definition of a mort- — 
gage is, therefore, not faultless, as the right created by it is not necessarily an SC, 
accessory right. Though no particular form of words is necessary to consti- — F Kä 


tute a mortgage, an intention to create a security must be shewn on the part 
of thedebtor. See the cases cited in note 1, p. 196, ante. And this can only £ 
bedone by the transfer by the mortgagor of an interest in some specific 
property to secure the discharge of his obligation. See pp. 227—232, ante. = 
‘See also Ramdoyal v. Ramkolpa, W. R. (1864), 325 ; Kurreem v. Ummu, — a 
Së _ No. 17 of 1886, Civil, Punj. Bee: Ram Narain v. Purtal, No. 20 of 1866. E 
— Civil, Panj. Ree.; Mohamudjin v. Jui Ram, No. 74 of 1878, Civil, Punj. 
Se But an instrument whereby a person pledges the whole of his | 
_ property without any further specification, may create a valid — E. a 
See the notes to section 100, post. —— — 
= Subject-matter of mortgage how ascertained — 
en precise description of it in the mortgage-deed.— 
P 227, ante ; see also 840) Zoe SC roy Inre, — rte 
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not define or specify the share was void, because it might refer eithe 3 ee 2 
share which had been previously mortgaged to another person or to 
unincumbered share belonging to the mortgagor. 


good-will.—See pp. 345, 346, 772, ante. (2) Fixtures. cee pp- < 
345, 772, 773, ante; cf. (1884) Smith v. Maclure, 32 W. R. (Eng.), 45 
(1873) Hawtry v. Butlin, L. R., 8 Q. B., 293 ; (1885) Sandera v. Da 1: 
Q. B. D., 218; (1842) Bentley, Ex parte, 2 Mont., D. & D., 591 ; et 
Tottenham v. Swansea Zinc Ore Co., 52 L. T., 738; (18: 59) Metrop AA 
Society v. Brown, 26 Beav., 454 ; (1884) Sheffield Society v. Harrison, V3 
Q. B. D., 358; (1888) London, e, Mills Co, In re, 58 LE a 
(3) Stock in Trade.—See pp. 143- 144, 768, ante ; see also (1875) Jard rdin — 
Ex parte; L. R., 10 Ch., 322 ; (1847) Stephenson Ex parte, 1 DeG., 588. of F 
(1848) Tapfield v. Hillman, 6 M. & G., 245. 
Where other property is substituted for DEE" 
mises.—See pp. 332-3, 347-8, 351-3, ante; cf. (1898) Lakshman v. opah, y 
Bom., 385 ; see also (1869) Postlethwaite v. Maryport, £c. Trustees, 20 L Lo a 
T., 138 ; distinguish (1841) Lloyd v. Douglas, 4 Y. & C., 448; cf. (18 (RR E 
Harrison v. Barton, 1 J. & H., 287; (1840) Glynn Exp., 9 L. J., Wéi 
where the bankrupt — s assignee’s claim in respect of money p 
for owelty of partition was not allowed against the mortgagee’s — 
the land allotted to the mortgagor in severalty in lieu of the undivi 
share which was the original subject of mortgage. 
What will pass under a mortgage of all his = 
or interest of a party, where such interest is vested in h uim é E: 
in a different character. See pp. 249, 250, ante; cf. (1854) JoAnn 
v. Webster, 4 DeG. M. & G., 488; (1865) Barrow v. Griffith, 13 W. R. ( (E geff Sk- 
41. But where a person has some beneficial interest in property ¥ 
him as trustee or executor, it may be shown from the terms of F 
that he did not intend to pass the whole property. (1853) Str 
Hawkes, 4 DeG. M. & G., 186; (1864) Brettle, In re, 2 DeG. J. &S§ 
(1855) Rooper v. Harrison, 2 K. & J., 86; for a case of false per aa jion 
see (1881) Zn re Cooper, 20 Ch. D., 611 ; and see on the subject g ne p 1 
Elphinstone’s Interpretation of Deeds, pp. 204—209. — — i (| 
Grieveson v. Kersopp, 5 Beav., 283 ; (1867) Francis v. Minton, L. E 
543, where the decision was based on “the facts and the frame of t he d ‘a 
Agreement for mortgage and specific perfort SN 
pp. 89, 90, ante; see also (1888) Firth v. Slingsby, 58 L. T., 48) 
Humble, In re, 11 Ir. Ch., 132 ; (1884) Parish v. Poole, 53 L. T, 35; 
Mathews v. Gooddav, 31 L. J. Cl., 282; but see deen v Sultana 
of 1873, Civil) Punjab Record. Distingnish (1823) Bunning v 
L. J. (o. s.) Ch., 56. It should be noticed that what d 
execute a mortgage with the usual covenants, the H — ei . 
= covenant to pay. (1854) Saunders v. Milsome, KH by po -Dar 
B gielt op completing a contract of mo 
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(1863) Duckworth e Ewart, 2 H. & C., 129. See also the cases cited at p. 90” 

ante. It has been held in Allahabad that if the whole of the money is 

not advanced by the mortgagee, the mortgagor may recover the balance 

together with such other loss as he may prove to have sustained in conse- 

quence of the mortgagee’s breach of the covenant. But the cases cited in 

the judgment hardly support the proposition. It would, however, seem that 

such an action is not one for specific performance but for damages and will 

be governed by Art. 116 of Sch. IL of the Limitation Act. (1890) Naubat 

v. Indar, 13 AIL, 200. Be this as it may, the lender may be relieved even 

after the execution of the mortgage from making any advance on the dis- 
covery of the mortgagor’s fraud. (1827) Brown v. Stepney, Beat., 388; cf. 

(1894) Subha Rau e Devusheth, 18 Mad., 126; (1864) Boyd v. Craster, 

10 L. T., 480; 12 W. R. (Eng.), 787. 

Rectification of deeds or agreements to mortgage.—See 

pp. 224, 225, ante; see also (1859) Metropolitan, de, Society v. Brown, 26 

Beav., 454; (1876) National Provincial Bank of England, Ex parte Boulter, 

i In re, 4 Ch. D., 241; distinguish (1850) Mawkins v. Jackson, 2 Mac. & G., 372. 
Paramount right of mortgagee.—As a mortgage inant to Mortgagee’s 

the mortgagee an interest in the property pledged to him, he will not, as Ben e 

a rule, be bound by any subsequent act of the mortgagor, unless it is 

done by him as agent for the mortgagee. See pp. 374, 375, ante. See also 

Watts v. Driscoll (1901), 1 Ch., 294, where it was held that an arrangement 

made between the mortgagor and his partner would not override the rights of 

the mortgagee. Distinguish /n re Borax Co. (1901) 1Ch., 326. See also The 

Celtic King (1894), P., 175; distinguish The Heather Bell (1901) P., 143. 

Sub-mortgages.—Where there is a submortgage, the security 

comprises first the personal covenant of the sub-mortgagor, and secondly, 

the transfer of the original mortgage-debt and mortgaged property with 

the benefit of all powers and remedial clauses contained in the original 

mortgage. It follows that a mortgagee after notice given to the debtor 

eannot deal with the latter so as to prejudice the sub-mortgage. (1869) 

Re Burrell, 7 Eq, 399; distinguish (1846) Gurney v. Seppings, 2 Phillips» 

40,42. If the mortgagor becomes bankrupt, the sub-mortgagee may prove 

for the whole original debt, but he cannot receive more than his own 

principal, interest and costs. (1869) Re Burrell, supra. 

Capacity to mortgage.—See pp. 239—252, 770-771, ante; see also Who can 

(1880) Landowners & Co. v. Ashford, 16 Ch. D., 411, 436, 437. Cf. (1876) 

Brown v. Sheffield, Ëc., Bank, 24 W. R. (Eng.), 948, on the construction of 
~ powers; see also (1900) Surja Prasad v. Golab Chand, 27 Cal., 762, on the 
-~ authority of a Mitakshara father to mortgage ancestral property. e 
Validity of mortgage taken without notice notwith- RT ER 
-~ standing an injunction and the appointment of a receiver. — 
E 4 —* 771, ante ; cf. Wigram v. — (1000 2 Cia ee 
SZ 3 ante; SPES me ee 8 w. SCH 493. For — Pp 
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cases of estoppel based upon misrepresentation made to the mortgagee, by ` 
which he has been induced to advance money on mortgage, see London, ër, 
Co. v. Suffield (1897), 2 Ch., 608 ; cf. (1876) Middleton v. Pollock, Ex parte 
Wetheral, 4 Ch. D., 49; distinguish (1863) Wall v. Cockerell, 10 Bae 
L C., 229. , 
Capacity to accept mortgage.—Pp. 252-253 ante ; see also (1900) 
Turner v. The Bank of Bombay, 24 Bom., 52. | 
For the distinction between an unauthorized and illegal 
loan and also between directory and mandatory provisions 
with regard to borrowing or lending money, see (1881) Jn m 
Coliman, 19 Ch D., 64; (1880) Landowners, €c., Co. v. Ashford, 16 Ch By 
411, 436—439 ; 1881) English, €c., Co. v. Rolt, 17 Ch. D. 715; (1884) ` 
Murray v. Scott, 9 App. Cas., 519; distinguish (1883) Shaw v. Banon 
IL OR D., 563. | 
Mortgage Securing the payment of money advanced, &c.—See pp. 225. 
intended to 226, ante. This seems only to be a mere paraphrase of money or moneys” 


secure the * ; i 
payment of worth. 44 & 45 Vict., e 4l, s. 2. Where a mortgage 18 given for a 


KEE definite sum, the onus is on the mortgagee to establish that it was intended 
as a running security for the balance of an account. (1843) Henniker 
v. Wigg, 4 Q. B., 792; (1870) Zn re Boyes, 10 Eq, 467. Parol evidens. 
is admissible in such cases. Thus in one case where property was more 
gaged toa bank “as collateral and continuing security for my advances ` 
from them,” parol evidence was admitted to show that the security ineluded 
past as well as future advances. (1887) Hibernian Bank v. Gilbert, 
23 L. R. Ir., 321. If the intention can be clearly collected from the oper” 
ative words, it is not to be defeated or controlled, because it goes beyond © 
the recital. (1880) Marcar v. Sigg, 2 Mad., 239, 256; Australian, de., Bank ` 
v. Bailey (1899), A C., 396. For the construction of a mortgage to secure 
debts due or growing due, see (1870) Merchants, Bank of London — 
Maud, 18 \W. R., 312 ; 19 W. R., 657 ; distinguish (1870) City Bank o AR s 
L. R., 5 Ch., 773. Where a Weiten was to be held as a security m case of ` 
death ‘for any notes-of-hand or bills-of-exchange you may have easbol 
for me,’ it was held that the words did not mean now but then, LOE 
any time when the event might occur, and were wide enough to over b D — 
notes and bills which the mortgagee had cashed for the morts d e f 
death; the court being guided to some extent by the subsequent di alings o 
the parties, showing that the policy was treated by them as a 
for a floating balance. (1858) Jones v. The — 
Beav., 256. But where a person gave a security for a — 
well as for “any further sam or sums that you ge éi 
which I may be liable to you,” it was held that the mortgag 
entitled to a charge for unsecured debts due to other pe pers 
he had bought up. (1871) Calisher v. Forbes, Le Wies j 
owner of an estate may mortgage it not only for h n deb 
the debt of anybody else he Keege Accordingly, w 
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made to secure a present advance and also all other sums which should Es 
at any time be owing from the mortgagor, his executors, administrators or ds 
assigns on any account whatsoever, it was held that the security included — 


debts which were ineurred by the mortgagor's widow who was a devisee 
for life of the mortgaged property, and had taken ont letters of adminis- 
tration. (1882) Jn re Watts, 22 Ch. D., 5. Where a mortgage was given 
to secure a certain sum to be advanced from time to time up to a certain 
date, and the mortgagor allowed a portion of the money to remain in the 
hands of the banker in a deposit account in such a way that he could 
draw upon them and obtain the money at any time, it was held that 
the mortgage was intendel to cover the whole of such sum, whether the a 
money was advanced before that date or not. (1883) Hariram v.Sheodayal, ES 
Il All, 136, 142; 16 L A., 12, 17. When a mortgage contains a borrowing 
clause, it is not necessary thatany subsequent advance by the mortgagee 
to the mortgagor shall be d@tinctly and expressly referred to the borrow- | 
ing clause. The presumption appears to be that the advance is made — 


on the security of the mortgage. (1821) Cairncross v. Bradley, 2 Dr. & Leg 
Wall, 482. fee 

Engagement which may give rise to a pecuniary liabi- fea oe 
lity. See (1882) Nait Ram e Sib Dat,5 All., 238. e — 

Admissibility of oral evidence to prove that the considera- a E 
tion was different from that stated in the mortgage-deed. — 
See (1876) Hukumchand v. Hiralal, 3 Bom., 159; cf. (1895) Indarjit v. Lal S — 
Chand, 18 All., 168. E € 





Definition of mortgagor.—This definition seems to be unnecessarily Mortgagor — 
narrow. Cf. section 2 (vi), Conveyancing Act, 1881. “ Mortgagor includes on 
any person from time to time deriving title under the original mortgagor, 


or entitled to redeem a mortgage, according to his estate, interest, or right, ? , z) 

in the mortgaged property.” And see (1882) Teevan v. Smith, 20 Ch. D., 724. SÉ SZ 

Cf. (1883) Annaji v. Bapuchand,7 Bom., 520, decided under Act XVII of — E — 

1879. e ` 
Definition of mortgagee.—In the Conveyancing Act, 1881, section — č 

2 (vi), ‘ mortgagee includes any person fronr time to time deriving title — a f 


b under the original mortgagee.’ 
-~ “ss Mfortgage-money.—This definition is open to the objection — 
-it does not include pecuniary liabilities other than debts. — — Zë | 








i Ze e: 

E Ké aen — be here noticed that the — —— 
Ki to be imaccurately used in this very section (oo he Sateen E 

—— as in clause (4), section 76, for principa mo 
ES ‘incipa money.—See (1888) White v. City, de, C ompan a 
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244; (1879) Phul Koer e Muralidhur, 2 All., 527. For a security on the — 
border line between a simple mortgage and a mortgage by conditional-sale, 
see (1873) Gokuldoss v. Ariparam, 13 B. L. R., 205. For the distinctios 
between a simple mortgage and a charge, see pp. 108, 109, ante; see alto the 
notes to sec. 100, post. 

Definition of a mortgage by conditional-sale.—See pp. 10) 
110, an'e. This form of mortgage does not imply a covenant to pay. In ; 
other respects, it is analogous to an English mortgage. It is known mo 
Bengal as katkobala or byebilwufa, in Madras as muddatakrigam, im Malabar 
as peruartham, and in Bombay as gahan lahan. Dhristibandak is slas | 
familiar name fora mortgage of tangible property under which the mortgagor 
remains in possession till the stipulated time arrives. 1 Strange, VoL E 
p- 288, Vol. II, pp. 455--457. See also Mayne’s Hindu Law, § 300, For | 
cases in which the mortgagor has been made personally liable for Whe 
repayment of the loan, see (1869) Ni/amber v. Futeh, 12 W. R, 222; se 
Annasvasami v. Narraiyan, 1 Mad. H. C., 114. 

Definition of an asuffuctuary mortgage. —See pp. Lë Ap 
ante. An usufructuary mortgage should be distinguished from a leas” 
though the distinction is sometimes very thin. Roughly speaking, if a least 
is granted with the object of giving security for a debt, the transaction will 
be a mortgage ; otherwise not. For the-most recent case on the subject 
see (1898) Aongatti v. Subramanian, 9 M. L. J., 290; see also Zeg 
Damodar (1888), Bom. P’. J., 96 ; Gevrindrao v. Anaj: (1891), Bom. P.J, art 
Cf. Tuka v. Ganu (1887), Bom. P. J., 317, where it was held that if a debtor 
makes over land to be enjoyed by his creditor for a term of years in =i 
faction of the debt, the transaction will not be regarded as a mortgage 
See also (1881) Perlathail v. Mankude, A Mad., 113; (1882) Teppayys e. 
Venkata, 6 Mad., 74; cf. (1868) —— v. Bhooa, 5 Wym, 333; (1883) 
Reference under Stamp slet, see. 46, 7 Mad., 203; distinguish —— 
Nundolall, S. D. (1859), 1076. ES 

Definition of an English mortgage.—See pp. 109, 110, 138 — 
ante. If the debt is not repayable on a certain date, the mortgage | 
not be an English mortgage. ‘The time specified for payment is — 
calendar months from the date of the deed ; though it is n ae 
that the principal is to be paid on the day named in the — 

English mortgages and mortgages by c 
distinguished from conditional — English 
well as a mortgage by conditional-sale must be distinguished from a « E 
with a condition for — Compare (1890) pre et Te ra, a x 
17 1. A. 98; 12 All, 387; (1877) SubAabAat v. Beggen 
Bhan v. Sid (1883), Bom. P. J., 258; Vasudev v. Bhan (l 
76; Vishram v. Keshavrao (1896), Bom. P. J., 81; ( ( 
10 I. A., 129, 10 Cal., 30 ; (1890) Ayyanayyan v. Ra 
(1871) Lakshmi v. Srikrishna, 7 Mad. H. C., 6 ; (1895) Ram Din v: J E 
17 Ally 451 ; (1887) Arie v. Kasi, 11 Boms — E: 






























Së d = iy 7 4 
| Pay — E 
l aP * — * Ch Ss d Da 
eg. Ad A e d ; | Ka : À A 6 | 
vr e — e 2 ` aS 8 WK" Ae ët, E e å 
9 A Á « y e e J “f N “a < a D Ki i 
h ke ma © = d fen v H = $ d A D è J = J ` = L EK A ed ax X 
SR Wé ô m wee _ = dë ` D CH z H d “Ta 7 g 
— . = be WW J 4 * f 7 = e "ef ` re së d 








TRANSFER OF PROPERTY ACT. 825 


Jesha, 7 Bom., 73 ; (1896) Bapu v. Bharani, 22 Bom., 245; with (1897) 
Balkissen v. Legge, 19 Ail., 434 ; 27 I. A., 58 ; 22 All, 149; (1899) Ramayya 
v. Arishnamma, 23 Mad., 114; 9 M. L. J., 3615; (1896) Ranchod v. 
Bhifohai, 21 Bom., 704; see also (1868) Asapal v. Sheodursun, 3 Agra, 205 ; 
(1881) Badri v. Daulat, 3 All, 707. And see the question discussed, pp. 111 
— 122, anfe. For English and Irish cases see pp. 117-118, ante, and compare 
(1850) Waters e Mynn, 14 Jur., 341 ; (1837) Gordon v. Selby, 11 Bligh x. s., 
351 ; (1688) Manlove v. Bale, 2 Vern., 84 ; (1758) England v. Codrigton, 1 Eden, 
160; (1834) Willie e Latham, LL & G. t Plankett, 69; (1687) Willst e 
Winnel/, 1 Vern, 488; (1677) Stokes v. Verrier, 3 Swanst., 634; (1855) 
Ogden v. Battama, I Jur. asi 791; (1861) Douglas v. Culveriell, 3 
Giffard, 251; (1675) Thornborowgh v. Baker, 3 Swanston, 628, 631; with 
(1969) Gomip e Wright, 21 L. T., 271; (1845) O Rielly e O Donoghe, Ir. 
R, 10 Eq... 73; (1861) Ponsford e Hankey, 7 Jur. (e ak 938; (1684) 
Barrell v. Sabine, 1 Vern, 268; (1733) Tasburgh +. Echlin, 2 Bro. P. C. 
265 ; (1892) Seeretery of State for India e British, €c Co., 67 L. T., 434. 
Parol evidence of intention is not admissible for the purpose of ascertaining 
the nature of the transaction. (1899) Balkishen v. Legge, 22 All., 149, 158, 
159; 27 LA. 55, 65; (1901) Mahomed v. Nazar, 28 Cal, 289; dis- 
tingnish (1998) Jafar e Ranjit, 21 All, A Bot parol evidence of acts 
and conduct is admissible for the purpose of shewing that a trans- 
action which is on the face of it a sale was intended asa security. See 
note B at the end of Lect. 5; see also Hasha v. Jaha (1878), Bom. 
P. J, 24; (1901) Mahomed e Nasar, supra; (1900) Abdur e. Hafez, 
SC W. N., 361; 28 Cal, 254. 
Distinction between the different kinds of mortgage.— Distinction 



















In a simple mortgage the borrower only parts with the right of sale. — * 
(1982) Copal v. Parushotam, 5 All, 121, 139; (1884) Sheoratan v. ——— — a 
7 All, WA, 271; (1883) SAridhar v. Atmaram, 7 Bom. 455, 458. ER 
In an usufructuary mortgage, he parts with the right of possession, po 















Sheoratan v Moñipal, sapra ; see also (1894) Madho v. Barti, 16 All., 337. In 
a Bnglish mortgage « well as a mortgage by conditional-sale 
the debtor professes to part with the property itself; but what is really 
transferred i+ only an interest in the property. See the definition of 
mortgage, mpra. The «le by a mortgagor of the equity of redemption, SEN CR 
therefore, has no analogy whatever to the assignment of a mortgagee’s — a ES a 
interest and is not a sale of an actionable claim. (1896) Tota Ram v. Lala, — aS e 
20 AIL, 468. But thongh a mortgage, whatever may be its deseription = 
only transfers an interest in the mortgaged property, geleiert — 
has mot altogether died away. Thos, it seems, that a sim pm 
— — ——— 

Procedure. ee a ee a 
by conditional-sale may certainly do so. (1808) 
26. W. Ny woen Ze en ha, 12 € 
E al, 372 
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legal and equitable estates are recognized, the mortgagee should — 
dered as the sole owner of the property subject to the equity of redemption. 


a CS Wé 
Dy > 
D D 


' 59. Where the principal money secured is one ee 
rupees or upwards a mortgage can be effected only bya — 
instrument signed by the mortgagor and attested by at least two 
witnesses. | 

Where the principal money secured is less than one hondeed — 
rupees, a mortgage may be effected either by an instrament signed 
and attested as aforesaid, or (except in the case of a simple ` 
mortgage) by delivery of the property. ay 

Nothing in this section shall be deemed to render invalid ` 
mortgages made in the towns of Calentta, Madras, Bombay s 
Karachi and Rangoon, by delivery to a creditor or his agent of ~ 
documents of title to immoveable property, with intent to creste 
a security thereon. 











Registered instrument.—Whiere the transaction is merely in the 
nature of a preliminary contract, it does not fall under this section. (1885) “ 
Appasami v. Manikam, 9 Mad., 103 ; (1869) Currie v. Chetty, SB ERS 
ac, 126; 11 W. R., 520; distinguish (1863) Veve v. Pennell, 2 H & M. TU 
It will be noticed that like many other sections in the chapter, this section = 
applies only to a mortgage to secure the repayment of a loan. 4 

Signed by the mortgagor.—See the authorities cited at p = 
ante. 7 

Attested by. at least two witnesses.—See the cases cited a 
note 4, p. 199, ante. Ex? 

For the distinction between a deed and an escrow, =e nm ` 
201 ; see also (1863) Mohsym v. Balasoo, 2 Hay., 576. And on the 
an alteration made in a deed, see in addition to the cases cited at 
pp. 201-2, ante (1899) Subrahmania v. Krishna, 23 Mad., 137. ae AE: 

Invalidity of an instrument of mortgagenot duly attested. 
—Seein addition to the cases cited at pp. 199-200, ante (1899) 4 bolu ` — 
Suliman, 27 Cal., 190. In England though an invalid mortgage m y ge 
times be enforced as a charge in equity (see p. 200, ante) ; yet ' jer 
conveyance is not perfected with the solemnities positively d 
Act of Parliament, as in the case of Ship Registry Acts, ê 
relieve, as it would be against the policy of the Acts. Su 
and Purchasers, p. 746, citing (1807) Speldt v. Lechmere, * 
(1808) Exp. Yallop, 15 Ves., 60; (1812) Exp. bie Di = 


` K As to limitation to the territorial 
operation of s. 59, see s. 1, supra. 
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(1900) Immadipattam v. Periya, 5 C. W. N., 217. The rule deducible 
from the cases ia that if the purpose of an Act is one of public concern, 
its provisions will be regarded as mandatory; if not, their effect will be 
controlled by the purpose of the Act. (1854) Jortin v. The South- Eastern 
Railway, 6 Deitz AM SG, CO And for the distinction between directory - 
and mandatory provisions generally, see (1880) Landowners, c., Insurance 
Co. v. Ashford, 16 Ch. D, 411, 438. It should be here noticed that where 
a statute merely imposes a penalty, the court cannot inflict a forfeiture 
of the security, if it is not expressly provided for by the statute. (1887) 
Wright e Horton, 12 App. Cas, 371. 
Nothing in this section, &c.—See pp. 202—220. For the previous 
state of the law see pp. 203—205 ante ; ef. (1864) Woozer v. Luckee, 1 W. R., 
143 ; (1868) Pearee v. Gobind, 10 W. R., 56. The sitnation of the property 
is immaterial, see p. 220, ante. The Town of Bombay includes the 
whole islam! subject to the original jurisdiction of the High Court. (1898) 
Trimbak v. Bhagwandas, 23 Bom., 348. But Calcutta does not include 
the added area (1899) Biraj v. Gopeswar, 27 Cal., 202. 
Mortgage by deposit of title-deeds.—Whiere there is a debt M by 
whether pre-existent or newly created, if the title-deeds of the debtor are 3 
handed over to the creditor, the court infers that the object of the dealing | : ka 
was to create a mortgage ; and then the effect is, that the onus is cast upon S J 
the debtor of displacing that inference, and showing that it was not 
intended that there should be a mortgage. (1861) Bultin e Dunne, 12 Tr. 
Ch, 69; ef. (1942) Powell, Er parte, 6 Jur, 490. Bnt if there is no 
evidence to connect the debt with the possession of the deeds there will 
be no equitable mortgage. See p. 213, ante. See also (1829) Boron e — 
Williams, 3 Y. & J., 150; (1896) Miller v. Madho, 231. A. 106; 19 Alle — 














78; (1877) G uaprt Lë Adaryi, 3 Bom , 312, 329. It is not necessary that all SCH — 
the title-deeds shonid be delivered, and if the title-deeds are deposited ani 
partly with one and partly with another creditor, priority in time will ` — — 
confer priority, in the absence, of course, of “any circumstances to take `  —_ Ke SE 
the case owt of the general rule. See p. 216, ante; see also (1857) č — 


Roberta e. Croft, 2 DeG. & J, 1; (1872) Dizon v. Muckleston, L. R, 8 
Ch., 155; (1879) Z» re Roche's estate, 95 L.R. Er., 58,284; (1835) Chippendale, 8 
Ee parte Patter, In re, 2 Mont. & Ayr., 299 ; (1841) Farley, is party vn — Sec 
fn ro, WO Le J. Bk., 55 ; (1843) Zep. Arkwright, 3 Mont. D. & D., 129. (1805) — 












Wetherall, Exp. it Ves, 308; (1843) Erp. Pott, 7 Jar, 159; et, —— — 
Lamberts estate, In re, 13 L R, fr, 234; pr a KS KS: 


and cannot be distinguished from his other deeds, the n 
Se sag gs 


1865) Mi BEE Ae e 3 ee 
se p: 16; ane 
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the creditor. They are held by the mortgagee merely as incident to i e 
charge on the land. (1885) Jn re Richardson, 30 Ch. D., 396. But if the 
person who deposits the deeds has no title to the property, the —— 
if he advanced his money bond fde on the security of the estate may, it has ~ 
been said, retain possession of the deeds even against the true owner, bes J 
rate where the depositor was in possession of the property or where itis 7 
an incorporeal hereditament not admitting of actual occupation. une ` q 
Joyce v. De Moleyns, 8 Ir. Eq., 215; cf. (1803) Walwyn v. Lee, 9 Ves, Wa a 
but see (1883) — ern v. Foster, 11 Q. B. D. 99. 

What are title- What are title-deeds.—An equitable mortgage of lands may Le ` 

deeds. created in England in the case of copy-holds, by a deposit of copies of the © j 
Court rolls; but not by a deposit of an attested copy of a deed. — 
Erp. Broadbent, 1 M. & A. 635; 4 D & Ca Cf. (18138) Wee — 
Erp., 19 Ves, 202. It has also been held that an equitable mortgage 
may be created by the deposit of a receipt for the purchase-money which 
contains the terms of the agreement for sale, if there are no title 
deeds or conveyance in the possession of the depositor. (1835) Goodwin w. 
Waghorn, 4 L J. (s.s.) Ch. 172. It may be noticed thata deposit ` 
of documents of title to personal property, for instance, certi- Ke 
ficates of shares, policies of insurance, &c., will give the creditor a charge 
in the same way as a deposit of title-deeds, &c., in the case of land. (1854) 
Ferris v. Mullins, 2 Smale & Giff., 378; (1842) Er parte Ridge,2 Mont, ` 
D. & D., 544; (1849) Er parte Moss, 3 DeG. & Sm., 599 ; (1865) Erp. Stewart, — 
34 L. J. Bk, 6; but see (1857) Erp. Boulton, 1 DeG. & J., 163. 5 

What con- What is a sufficient delivery.—There must be an actual — 








ne of the title-deeds either with the creditor or his agent. Cf. (1869) Currie e? : 


delivery. v. Chetty, 3 B. L. R., a. c, 126; 11 W. R, 520; (1895) Macdonald v. E k 
Zohooruddin, 1 C. W. N., xxviii; see also (1887) Ær parte Broderick, 18 — 
H B. D, 766, where the deposit is treated as in the nature of a par zi = 
performance which would exclude the operation of the Statute of Frauds. 
Cf. (1843) Erp. Perry Collins In re, 3 Mont. D. & D., 252. See p. 216, 217 
ante; see also (1854) Ferris v. Mullins, 2 Sm. & G., 378, where the key g = 
of the drawer containing the securities was kept by the mortgagor himself Ke * 
who was a servant of the mortgagee. But see (1840) Ær — 
Eq. 67. Distinguish (1863) Daw v. Terrell, 33 B., 218 ; (1840) Esp. F 
1 Mont. D. & D, 683; (1842) Erp. Heathcoate, 2 Mont. D. Dez. ot. yi 
where the creditor and debtor are tenants-in-common, and the f 
has the title-deeds in his custody, a request by the latter that they may * 
retained as a security for the debt may create a valid equitable mort nal e 
(1856) Fenwick v. Potts, 8 DeG. M. G., 506 ; see also (1830) Roberts v. a 
8 L. J. Ch., 136. Whether the title-deeds should not be dapoi with tl 
direct object of giving an immediate security and not ¢ i “te tu, 

p- 217, ante. See also a Beaks a zm: 
Sr 19 Ves., 255 ; (1673) sand ty cca ae Jh., 378 
Se clear tł tif — deeds are — by — 
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_ subsequent advances by parol agreement. See p. 217, ante ; cf. —— 
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mortgage. (1864) Wardle v. Oatley, 36 Beav., 27. - (1817) Lueas v. 
Dorrien, 7 Taunt., 278. Conditional deposit.—lIf * condition is not 
fulfilled, no charge will attach. (1873) Burton v. Gray, L. R., 8 Ch., 932. 

What property and interests are es pu e a mortgage What interest 
by deposit.—See (1853) Pryce v. Bury, 2 Drew., 11; (1840), Glynn, eg 
Exp.,9 L. J. Bk., 41; (1829) Leathes, Ex parte, 3 Deac. R ch 112. Cf. (1841) br deposit, 
Hunt, Ex parte, 1 Mont. D & D., 139; (1857) Jones v. Williams, 24 Beav., 
47 ; (1855) Turner v. Letts, 20 Beav., 185; (1827) Edwards, Ex parte, 1 
Deac., 611. An equitable mortgage will operate not only on the interest 
of the debtor at the time of the deposit, but also on any interest which he 
may afterwards acquire. P. 341, ante ; see also (1840) Arp. Bisdee, 1 M. D. 
& DeG., 333 ; (1840) Exp. Farley, id., 683 ; (1828) Chissum v. Dewes, 5 Russ., 
29, a case of good-will; cf. (1893) Feelor v. Philpot, 12 Price, 197, where 
the lease was renewed. And see (1858) Unity, de, Association v. King, 
25 Beav., 72, where a deposit of deeds by a person who had only a 
lien on the property was treated as creating a charge as against such 
lien. An equitable mortgage will include fixtures whether erected before 
or after the deposit. It is true it was held in one case that a deposit of the 
title-deeds of lease-holds by way of security, without any memorandum, 
gives the depositee no interest in tenant's fixtures. (1877) Ja re Trethowan, 
5 Ch. D., 559, 567. But this ruling is opposed to a long string of cases. 
See (1840) Ex parte Broadwood, 1 M. D. & D., 631; (1840) Er parte Bently, 
2M. D. & D., 591; (1855) Er parte Barclay, 5 D, M. & G., 403 ; (1869) Bz 
parte Astbury, L. R., 4 Ch., 630 ; (1875) Meux v. Jacobs, L. R., ZP Li, 
481 y (1856) Williams v. Evans, 23 Beav., 239 ; (1891) Re Lusty, 60 L. J., 
160. (1848) Cowell, Ex parte, 17 L. J. Bk., 16 ; (1847) Tagart, Ex parte, 1 
DeG., 531 ; (1842) Price, Ex parte, In re, 11 L. J. Bk., 27. 

For what debts an equitable mortgage will be a valid 
security.—Where a debtor deposited his title-deeds with his creditor 
until such time as his account should not exceed £100, at which time they 
were to be restored to him, and the debtor died indebted to the creditor 
in £274; it was held that the creditors lien extended to the whole 
£274. (1846) Ashton v. Dalton, 2 Coli., 565. An equitable mortgage 
will hold good only to the extent of valid consideration therefor. (1841) 
James v. Byder, 4 Beav., 600. Antecedent debts will not be in- 
cluded in the absence of any expression of a contrary intention. See 
(1835) Ex parte Martin, A D. & C., 457; (1840) Ee parte Farley, 1 Mont. 
DS DeG., 683, 689 ; (1842) Er parte Smith, 2 Mont. D. & De. 587; (1843) 
Smith, Exp. Hildyard, In re, 11 L. J. Bk., 16 ; distinguish (1823) Mountford v. 
Scott, T. & R., 274. But the words‘ may advance’ in the memorandum 
are not conclusive against the deposit being a security for past advances. 
Ex parte Smith, supra. A mortgage by deposit may also cover 























~ Hooper, Ex parte, 19 Ves, 477; (1841) Exp. Nettleship, 2 Mont. D. & ` 
ange * 124; (1843) Ex parte — 10 D 67 dg Lang | 
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Es porte, 1 Rose, 26; see also (1854) James v. Rice, 5 DeG. M. & GO” 
where an usurious agreement was replaced by a valid parol contract without 
redelivery of the deeds But where the deposit is accompanied by e3 
written memorandum, evidence of a contemporaneous oral agreement will | 
not be admitted. See p. 206, ante; distinguish (1841) Nettleship Bap, 
2 Mont. D. & D., 124; (1802) Milton v. Edgworth, 5 Bro. P. C. 313. 

Remedy of mortgagee.—In Calcutta as well as in Madras it has 
heen the practice to decree a sale on an equitable mortgage; but in Bombay 
an equitable mortgagee is allowed to foreclose the security, Seep. 330, 
ante. See also (1880) Marcar v. Sigg, 2 Mad., 239, 263 ; (1897) Awehal T 
Punamchand, 22 Bom., 164, 167. Cf. (1839) Parbutty v. Bholanawih, i 
Fulton, 368. Whether a deposit of title-deeds in the English law withont 
more amounts to an agreement to execute a legal mortgage and therefore 
carries with it all the remedies incident to such a mortgage seems to be 
doubtful. (1877) Carter v. Wake, 4 Ch. D., 605. But the mortgagorm 
certainly bound to do all that is necessary to vest the estate in the mortgagee 
and must pay for the expense of effecting such transfer. (1853) Faye 
v. Bury, 2 Drew., 41; 16 Eq., 153 (a). (Cf. (1873) James v. Jama 
16 Eq., 153; (1878) Backhouse v. Charlton, 8 Ch. D., 444; (1879) Fort 
Union, €e. v. Astley, 11 Ch. D., 205; (1882) Lees v. Fisher, 22 Ch. D. S98 
For recent cases under the Conveyancing Act, 1881, sec. 25, see (1885) 
Oldham v. Stringer, 51 L. T., 895 ; (1885) Green v. Biggs, 52 L. T, 6850. TE 
may here be noticed that the doctrine that an equitable mortgagee by 
deposit of title-deeds is entitled to foreclosure does not extend to a pledge 
of personal chattels. (1877) Carter v. Wake, 4 Ch. D., 605. 

Equitable mortgage how far enforcible against a purchaser 
for value and without notice. (1875) Dayal v. Jibraj, 1 Bom., 237. 
In (1884) Cogan v. Pogose, 11 Cal., 158, priority seems to have been claimed 
only under the Registration Act; cf. (1872) Re Burke, 9 L. R. Jean 
See also (1866) Re cea ag Estate, L Le R., Eq, 285 ; (1856) Reilly v. 
Garnett, 7 Ir. R., Eq., 1; (1859) Re Stephens’ Estate, 10 Ir. R., Eq., 383; 
dist. (1883) — — 11 L. R, Ir, 534; (1874) Agra Bank v. ` 
Barry, 7 L. R. H. L, 135. 

Security not extinguished if mortgagee parts with — 
deeds or loses them without negligence. (1863) Adsetis v. J 
33 Beay., 52; distinguish (1852) Driscoll, In re, Ir, 1 Eq, 285; ( 1841 E 
Boden, Ex parte, 10 L J. Bk., 16 ; (1863) Baskett v. Skeel, 11 W. R. | A ng), | al 





















1019. 

Equitable mortgage by trustee or executor | 
beneficial interest. See (1842) Smith, Ex parte, Hildyard, Ture I 
Bk., 16. An executor having a beneficial interest may make ad Bepo et 
out the concurrence of his co-executors ; (1865) Er parte $ S 
T. (ss), 477. By tenant for life or a tenant- 
(1819) William v. Medlicot, 6 Price, 495 ; (1855) Turner v. L 
(1856) Burgess v. Moron, 2 Jur. (x.s.), 1059. 2? 
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purchased with the produce of personal estate. (1839) Pall v. 
Harris, 3 Jur., 140. 
Right of equitable mortgagee to take the rents and 
profits.—The mortgagee is not entitled to the rents prior to the date of 
the order for sale. (1835) Bignold, Er parte, AL J. Bk., 58 ; distinguish 
(1830) Garry v. Sharratt, 10 B. & C., 716. . 
Redeposit where unnecessary.—A mortgage by deposit witha 
firm may be extended to future members by parol agreement. (1813) 
Kensington, Ex parte, 2 V. & B., 79, 83; cf. (1841) Er parte Oakes, 2 Mont. 
D. & DeG., 234; (1841) Smith Re Gye, ibid, 314; (1841) Re OBrien, 11 
L. R, Ir., 263 ; distingnish (1812) Whitbread, Exp., 19 Ves., 209. It has 
also been held in Englarfd that acquiescence in a deposit by the former 
owner may be equivalent to a redeposit by the new owner. (1870) /n re 
Wyn Hall, &c., Co., L. R., 10 Eq., 515, 520. 
Equitable sub-mortgage.—A sub-mortgage of an equitable 
security may be created without a deposit of the memorandum given with 
the original security, (1842) Erp. Smith, 2 M. D. & DeG., 587. 
Specific performance.—The mortgagee is entitled to receive a d 
memorandam signed by the debtor specifying the terms on which the — 








deposit was made. (1855) Sporle v. Whayman, 20 Beav., 607. — — 
Whether memorandum accompanying deposit should be ER 
registered. See pp. 206—215. Cf. sec. 7, Yorkshire Registers Act, 1884, | Ga 
Equitable mortgage how discharged.—In the absence of E 
consent, an equitable charge can only be displaced by actual payment of the 
amount secured or a deposit under sec. 83 of the Act. See (1889) Bant 
£c., Wales v. Connor, 14 App. Cas., 273. 















Rights and Liabilities of Mortgagor. 


60. At any time after the principal money has become Right of ` 
payable, the mortgagor has a right, on payment or tender, at o Se g | 
proper time and place, of the mortgage-money, to require the == 
mortgagee (a) to deliver the mortgage-deed, if any, to the mort- 

gor, (b) where the mortgagee is in possession of the mortgaged ` 
property, to deliver possession thereof to the mortgagor, and (e) 
at the cost of the mortgagor either to re-transfer the mortgaged 
property to him or to such third person as he may direct, or to GE 
execute and (where the mortgage has been effected by a register red ` ` 
instrament) to have registered an acknowledgment in w ing 
that any right in derogation of his interest gel to th 
_ mor rtgagee has been extinguished : * — 
— ta oi Kee 
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The right conferred by this section is called a right to ~ 


— 
a 





d CS 







redeem. and a snit to enforce it is called a suit for WEN kb a a 

Nothing in this section shall be deemed to render invalid any — E: 
provision to the effect that, if the time fixed for payment of the Se 
principal money has been allowed to pass or no such time has | 


A A 


been fixed, the mortgagee shall be entitled to reasonable notice bo an 








before payment or tender of such money. 
Nothing in this section shall entitle a person interested in (e 
share only of the mortgaged property to redeem his own share 


ing due on the mortgage, except where a mortgagee, or, if the e 
are more mortgagees than one, all such mortgagees, has or have e 
acquired, in whole or in part, the share of a mortgagor. 


At any time.—tIn the case of an usufructuary mortgage the season 
at which the mortgagor may redeem is generally fixed by the deed with — 
reference to the agricultural conditions of the country ; and in such cases the | 
mortgagor would not be allowed to redeem at any other time of the yer. ; 
(1894) Bansi v. Girdhar, 14 A.W. N., 143. When principal money ` 
becomes payable.—In addition to cases cited at p. 235—288, en mai 
(1894) Rose v. Rajyaratnam, 23 Mad., 33; (1892) Tirugnana v. Nallatamhi, 
16 Mad., 486 ; (1896) Ramchandra v. Kondaji, 22 Bom., 221, and cases ital 





















therein. When mortgagor will be admitted to redeem before the day ke, 
payment in the deed, see pp. 270, 271, ante; see also (1873) Burnomoye 
v. Benodemohinee, 20 W. R, 387. A mortgagee who has demanded mn. 
ment of his mortgage-debt or taken steps to compel payment cann 
refuse a tender of the debt by the mortgagor. See p. 285, ante. But a 
mortgagee in possession for a term cannot be redeemed before the d E KE 
term has expired, merely because the whole amount of the advance wasr ot — 
paid to the mortgagor. (1866) Mun v. Shiva, 1 Agra, 91. This secti ic 
in terms applies only to a mortgage to secure a debt. ger: 
The mortgagor has a right on payment or tender, å &c J 
It has been held that payment to one of several joint mortg 3 
a good discharge against all. But the proposition seems to be doubt 
ful. See pp. 524—27, ante. A A mortgagee cannot } 
with his security till he has Eeer and a | by 
mortgagee to accept a proper tender is not a breach of the mort 
contract for which an action will lie. (1889) Bank of New A ith Wal 
O'Connor, 14 App. Cas., 273. Cf. (1818) Postlethwaite e. Blyth 28 , 
See sec. 83, post. The case of a pledge is different, for h has 
special property. For the conditions: af a valid tende 
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See Fisher, § 1504; cf. § 38, Contract Act. It was formerly the practice 
in England to specify the hour as well as the place for payment, as the 
money being a sum in gross, a tender on the land would not have been 
sufficient to save a forfeiture. Co. Litt., 2106; Litt., sec 349, 342; Litt, 
sec. 312. „But the practice has been discontinued because in the present 
state of the law, a strict compliance with the conditions for redemp- 
tion is not necessary; nor is there any danger of the mortgagee’s estate 
being defeated by a tender made in his absence as the shape of the proviso 
is that of a reconveyance and not of a condition for defeating the estate 
of the mortgagee. When a mortgage-debt has been coutracted in a 
particular currency, it should be repaid in that currency. (1891) Trimbak v. 
Satharam, 16 Bom., 599. Amount to be tendered when mortgagor 
in possession as lessee —See p.610, ante. When interest ceases Cessation of 
to run.— Though the mortgagee cannot be compelled to take pay ment terest- 
of interest for less than the stipulated time, yet if he himself puts an 
end to the security by realization or if by reason of the intervention of 
a third party the mortgagor's property is realized, from the moment the 
principal money gets into the pocket of the lender, interest onght to stop. 
West v. Diprose (1900), 1 Ch., 337. Where a mortgagor desiring to redeem 
agreed to pay three months’ interest, but the mortgagee was unable to 
produce the title-deeds, it was held that interest must stop at the end of 
three months. (1879) James v. Rumsey, 11 Ch. D., 398. 

Form of retransfer.—(1) Where a person has a partial interest— 
(1869) Pearce e Morris, L. R., 5 Ch., 227; (1863) Colyer v. Colyer, 3 
DeG. J. S., 676. (2) Where all persons interested in the equity of redemption 
concur. (1863) Hurtley e Burton, LR. 3 Ch., 365. 

Acknowledgment in writing.—‘“ee (1890) Arishna v. Balaram, 19 
Mad., 288; cf. sub-sec (a), sec. 17 of the Registration Act. 

Delivery of the mortgage-deed.—It may be noticed that the Delivery of 
section only requires the delivery of the mortgage-deed but not of the —— 
title-deeds in the possession or power of the mortgagee. But see secs. 86 
and 92, post, which recognise the right of the mortgagor to have back from 
the mortgagee his deeds on payment of principal, interest, and costs. And 
this right will prevail agaiust_ the solicitor’s lieu claimed in right of the 
mortgagee. Jn re Llewellin (1891), 3 Ch., 145. Cf. (1844) Wakefield v. 
Newbon, 6 Q. B., 276. For cases in which the mortgagor may be called on 
to execute a covenant to produce the mortgage-deed, the costs of preparing 





and settling it being borne by the mortgagee’s estdte, see (1844) Capper os * 
v. Terrington, 1 Coll., 103. — E ape 7 

Retransfer of the mortgaged property. —See p. 311, ante. aera se 
The mortgagor cannot require the mortgagee to assign the mortgage-debt debt | = "e 















and premises to his nominee. (1863) Colyer v. Colyer, 3 DeG. J. S., 676. BS = * 
In England there was ERC no aes ————— on a 5 mortgagee tan to EP. 
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Reconreyance Was entitled to a reconveyance of the estate on payment by hin’ 
, puisne mortgagee. See pp. 299, 300, ante. Cf. (1787) Feu e 
2 Bro. O C, 276 (2) that a second mortgagee, under a covenant 8 0 S 
the mortgagor for a certain time, could not during that time compi | 
redeem the first mortgagee. For the law in England now, see s e] Ka E 
Conveyancing Act, 1881, and sec. 12, Conveyancing Act, 1882; and comy re e 
(1882) Teeran v. Smit, 20 Ch. D., 724, with (1884) Alderson v. k | 
26 Ch. D. 567. A distinction must be drawn between t minga 
mortgage and concurring with the mortgagor in conveying the mortgaged ` 
property freed from the mortgage. The latter may not be done to i J . 
detriment of puisne incumbrancers, of whose charges the mortgagee has 
notice. See p. 631, 8 Query ? Is the first mortgagee bound to convey E 
the mortgaged estate to the second mortgagee on payment of the mortgage Eri 
debt without the concurrence of the mortgagor ? 
Green, 1 Coll. C. C., 555. See also (1892) Squire v. Pard, 66 L. T., 243. — 
— not bound to redeem. — It has been held in England s 
that as a mortgagor is not bound to take a retransfer, he is not liable tò 
indemnify the mortgagee against debts incurred by the latter before wël 
mortgage-debt is paid off. But if the mortgagor elects to takea re-transfer, 
the mortgagee can claim to be indempified against all expenses — 
liabilities which have been incurred by him in maintaining the mortgaged 


Si 








property. Pp. 656, 657, ante. 

Payment under protest.—If mortgagee makes unfounded deit A 
and refuses to reconvey unless they are paid, and the mortgagor pays under ` 
protest, he can maintain a suit for repayment. (1842) Chapple v. Mahon, 
Ir. R., 5 Eq , 225. * 

Authority of agent to receive payment.—See p. er ante, See k 
also (1838) Burrough v. Cranston, 2 Ir. Eq. R., 203; (1879) Erp. S ANES, 
11 Ch. D., 525; (1858) Viney v. Chaplin, 2 DeG. & J., 468; disti t — Ze 
(1837) Barker v. Greenwood, 2 Y &. C., Ex., 414; (1885) Gordon v. Jamen 


DES, 


30 Ch. D., 249. Și eo 


ale in 


Restoration Mortgaged property must be restored in its integrity S -Se 
ee pp- 311, 312, 380, ante. In a recent English case, it is said that hon; 
ancient doctrine of clogging the equity of redemption has been so trench 
upon in recent years that it is difficult to say what part, if uy — 
rule still remains, “ once a mortgage, always a mortgage,” is still asoun 
maxim. Anything, therefore, which is comprised in a me En * R: 
must, when the debt is paid or the obligation is discharged, be m 
the mortgagor And it must be returned in its entirety, for n N ker * ut 
can be retained by the mortgagee. «Rice v. Noakes & Co. (19 — 
(1900) 2 Ch., 445; distinguishing Biggs v. Hoddinott ( 8 wT 
cf. Santley v. Wilde (1899), 2 Ch., 474; (1900) W. > 
been recently held in Allahabad that a covenant givi ing 
j dam of pre-emption in respect of emia 2 Dro} rty 
ees another share in the mme e i 
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covenant and enforceable by the mortgagee. (1900) Bimal v. Biranja, 22 Ci 
All., 238 ; but see (1843) Chapple v. Mahon, Ir. R, 5 Eq., 225; (1861) 3 
Edwards, In re, 11 Ir. Ch. R., 367. For the most recent English case on 
clogging the equity of redemption, see Lisle v. Reave (1900), W. N., 260. 
See also the remarks on the subject in 16 L. Q. R., 322. In Bombay, 
leases made by mortgagors to mortgagees are regarded with the greatest 
distrust. See pp. 284-85, ante; cf. Dada e Dhondo (1887), Bom. P. J., 12 
Narsing v. Narayan (1890), Bom. P. J.,.211 ; Gobindrao v. Anaji (1891), 
Bom. P. J., 241. Condition in restraint of redemption.—See 
pp. 266-69, ante. A stipulation in a mortgage-deed that the mortgaged 
property shall be redeemed only on the demand of the mortgagee will not 
be enforced ; cf. Narayan e Rowji (1884), Bon J., 254; Sari e 
Motiram (1896), Bom. P. J., 420, where it was held that the mortgagor's 
right to redeem cannot be postponed beyond the time when the mortgagee 
can call in his money. Of course a covenant in a mortgage not to redeem 
at all is absolutely void. (1683) Bast India Co. v. Atkyns, 1 Comyn., 348. 
Extinction of equity of redemption by act of parties.— 
The equity of redemption may of course be extinguished by the act of 
the parties and a conveyance or surrender of the equity of redemption by 
the mortgagor will not be set aside simply on the ground of a misconcep- 
tion on the part of the mortgagor of his rights under the law. (1886) 
Vishnu v. Kashi, 11 Bom., 174. See the subject discussed, pp. 284, ef seg., 






A 







ante. = 

Mortgagee entitled to reasonable notice when. Pp. 285-86, 
ante. See also (1889) Johnson v. Evans, 61 L.T, 18. The drafting of this 
clause is not very artistic, but the meaning is sufficiently clear. 

Redemption by a person interested in a share only of the Redemption 
mortgaged property.—See pp. 303—311, ante; see also (1898) (irish oy TSN 
v. Juramoni, 5 C. W. N., 83. Tbe proviso to the section only deals with 
one specific class of cases. But the rule that a mortgagee may not be paid 
off piecemeal is also subject to other exceptions. See pp. 301—303, ante. 





Thos where there is a clear expression of intention that the mortgagors ¥. Bs y 
shall have distinct interests in the mortgage, or where the mortgagee ; Ké * 
has already allowed a partial redemption, this rule will not apply. See BE 
p. 302, ante. It has been keld in Bombay that this section is an enabling SS Ka 











enactment and does not compel a person to redeem bis share only. Savalram 

v. Ramchandra (1896), Bom. P. J.,623. This, however, seems to be rather 
Steeg law. Be this as it may, a part-owner of the equity of redemption 
can redeem the whole estate, if the mortgagee insists upon the payment of 
the entire debt. Fesu v. Kashiram (1890), Bom. P. J., 65. Ee Es SS d ES an 
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made by him, or hy any person throngh whom he ec 
property other than that comprised in the mortgage 
seeks to redeem. 


Illustration. 


A, the owner of farms Z and F, mortgages Z to B for Rs. em E 
afterwards mortgages F to B for Rs. 1,000, making no stipulation as to ar SÉ $ 
adlitional charge on Z. A may institute a suit for the redemption of ; 

mortgage on Z alone. SW: 


Contract to the contrary — For an instance, see (1886) Bird — 8 
33 Ch. D., 215. Where there is no such contract, the mortgagor may 
either estate in a foreclosure action on payment only of the debt secured oa 
; the costs of the action being borne rateably. (1886) De Caur v. Skipper, 
és Ch. D., 635, overruling (1884) Clapham v. Andrews, 27 Ch. D., 679 —— 
this section it is not clear whether in case of an express contract allike mi 
rules relating to Sonsolidatton of mortgages in the English law would 
See pp. 472—475, ante. Cf. (1898), Sundar v. Bholu, 18 A. W. N, CH J— 
































For the civil law on the subject, see Kelleher, p. 177. KC Be: 
E 
ou ` 62. In the case of a usufructuary mortgage, the mortgagor 
mortgagor to has a right to recover possession of the property— z 
sion, (a) where the mortgagee is authorized to pay himself t 
mortgage-money from the rents and profits of t 
property,—when such money is paid ; 
(/) where the mortgagee is authorized to pay himself G 
such rents and profits the interest of the principal 
money,—when the term (if any), prescribed Wé 
payment of the mortgage-money has expired ar 
mortgagor pays or tenders to the mortgagee the prir 
cipal money or deposits it in Court as her ein afte = 
provided. a E — l E 
; of Recovery of possession of mortgaged property.— See pi 387 Í 


EE 289, ance. Ct. (1897) Kundan v. Thakurlal, 6 C. P. Le R, 435 t399) $ $ 
l = ` mortgagor, ` Laf, 11 C. P. L R, 103. This section should be read with K > 605 > 





is | quere, whether a suit under it should be treated as an action to on redee 
ie: k EM as an action of ejectment? See (1742) Fates v. Hambly, ER i S RK 
ee The onus lies on the plaintiff to show that the — deg ! 
WCS. been paid in fall by perception of the profits. Ze? — 


the old practice in such cases, see (1872) Audlyan v. $ heo N 
A O eet 24 W. R. 275 5 di tin 7 — 
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Clause (a).—This clause relates to a mortgage when the debt and 
interest subsist and are to be satisfied out of the usufruct, the term 
of the mortgage determining on such satisfaction. (1883) Reference under 
Stump Act, 1879, 7 Mad., 203, 206. The mortgagor will be entitled to 

| credit for the amount of unpaid Augasari. See pp. 665, 666, ante; cf. . 
Roufun v. Mam, S. D. (1850), 205. 

Clause (5).—It may be noticed that the Bes "or deposits it in coor 
Ze, are either superfluous or should have been also inserted in sec. 
An usufructuary mortgagee will not be precluded from claiming interest 

after the expiration of the term for which the mortgage was executed. 
Ahsan v. Moorad, S. D., N.-W. P. (1864), 518. For the practice while the 
usury laws were in force, see Hunnoman v. Beshree, S. D., N.-W. P. (1844), 
13; Unroodh v Dunner, S. D , N.-W. P. (1845), 390 ; Ramadass v. Byropershad, 
i S. D., N.-W. P. (1850), 456. It may be noticed that this section does not 
apply where the rents are to be appropriated partly m lieu of interest and 

partly in payment of the principal money. 








2 

63. Where mortgaged property in possession of the mort- Accession to 
gagee has, during the continuance of the mortgage, received any — — 
accession, the mortgagor, upon redemption, shall, in the absence E 
of a contract to the contrary, be entitled as against the mortgagee T — 
to such accession. . | | bir 

Where such accession has been acquired at the expense of —— Se 
the mortgagee, and is capable of separate possession or enjoyment toe of trams 
without detriment to the principal property, the mortgagor desir- — 
ing to t take the accession- mast pay to the mortgagee the expense S 
of acquiring it. Jr such separate possession or enjoyment is not 
possible, the accession must be delivered with the property, the 
































mortgagor being liable, in the case of an acquisition necessary to  —  — | 
preserve the property from destruction, forfeiture or sale, or made ` — 


= with his assent, to pay the proper cost thereof, as an tbe to A — 
E the principal money, at the same rate of interest. ` pe — si 
=- [nthe case last mentioned the profits, if any, arising from the RW — 
accession shall be credited to the mortgagor. Bees: 

_ Where the mortgage is usufractuary and the accession has E ER: 
_. been acquired at the expense of the mortgagee, the profits, if —— 
i Secon) from the accession shall, in the —— — ntr: ee E 
` de contrary, | be act off — interest, 
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eeng E by a mortgagee in possession, without availing himself of his — ` 
— such, though it has been suggested that the mortgagor cannot ¢ 


i T 


acquisition made by the mortgagee as a matter of right, aaa 
case contemplated by sec. 90 of the Indian Trusts Act. — 
Brown, page 226. The mortgagor, however, is clearly not bound to ta 
the accession. But if he does take it, he must pay the expense of aequi 
it. ess separate possession of such accession is not possible and 
a. was neither necessary for the preservation of the mortg zed 
property nor made with the assent of the mortgagor, Thus, wh rea KS: 
mortgagee in possession planted a grove without the consent of the — 
mortgagor, which was not necessary for the preservation of the prope ay PE 
and of which separate possession was not possible, it was held geg he 
mortgagor was entitled to possession of the grove unconditionally. 8 
Zubeda v. Sheocharan, 22 All, 83. But it seems that if the mortg 
of a share in a joint estate plants trees, the right to them would ve 
not in the mortgagor exclusively but in all the co-parceners. 
Bahadoor v. Koramull, 1 Agra, 281. 

The mortgagor upon redemption, &c.—The accretions s 
be claimed when the mortgagor seeks to redeem, and if he omits to do s 
he may be precluded from bringing a fresh suit. (1873) Bakshiram e Í 
10 Bom. H. C., a. c., 369. 

Acquisition necessary to preserve the property 
See p. 337—640, ante, see also sec. 72, post. 

Or made with his assent.—Improvements may be allowed fa 
though the mortgagor gave no actual consent, if he did not object w 
the works were in progress. Gansham v. Budha (No. 119 of 1876 Ci a ei 
Punjab Digest, Column 362 ; cf. Maniram v. Bapu, Bom. P. J. — 
Distinguish (1883) Sammo v. Abdul, 3 A W. N., 208. See the « 





















— discussed, pp. 646— 653, ante. 
— Benefit of improvements on gale of a 
-A 29 —For the right of the mortgagee to claim upon a. sale the t S 


increase in the value of the mortgaged premises owing to i 
imade by him, see pp. 647, 648, ante. 





= 64. Where the mortgaged property is a lease for 3 — 
ee EE of years, and the mortgagee obtains a renewal of the le t E 
— E mortgagor, upon redemption, shall, in the absence of a cc cO 
— him to the contrary, have the benefit of the new — ee 
ex Cf. Ill. (d), sec. 3, Specific Relief Act. me 
~~ | _ This section deals only with one kind of accessions 
i Bee EECH a more: ent rule than sec. 90 of the Indian —* 
EEN Zemmer rere law, according to which 
: indie the eae of the Ge 













"e * = d 




















TRANSFER OF PROPERTY ‘ACT. 839 


right of renewal. See pp. 316-317, ante; cf. (1768) Taster v. Marriott, Renewal of dë 





Amb., 668 ; (1773) Oven v. Williams, Amb., 734; (1670) Rushworth’s case, deeg 
Freem., 12; dist. (1804) Fitzgerald v. Rainsford, 1 Ba. & Be., 37, note, Property. 
The mortgagor, of course, cannot have the benefit of the new lease without 
paying the money spent by the mortgagee in the renewal, which the 
latter may add to his security. Cf. sec. 72. 

It should be noticed that leases for terms of years determi e 
or not determinable with lives which may be renewed periodica 
payment of fines or other conditions are unknown in this country, and 
even in England ecclesiastical and collegiate bodies have almost wholly 
ceased to grant such leases. 





65. In the absence of a contract to the contrary, the Implied con- 


mortgagor shall be deemed to contract with the mortgagee— —— 


(a) that the interest which the mortgagor professes to 
transfer to the mortgagee subsists, and that the mort- 
gagor has power to transfer the same ; 

(b) that the mortgagor will defend, or, if the mortgagee be 
in possession of the mortgaged property, enable him 
to defend, the mortgagor's title thereto ; A 

(ei that the mortgagor will, so long as the mortgagee is not 


in possession of the mortgaged property, pay all public wie? 
charges accruing due in respect of the property ; — 


(d) and, where the mortgaged property is a lease fora termof ` 
years, that the rent payable under the lease, the condi- 
tions contained therein,and the contracts binding on the 
lessee have been paid, performed and observed doen ` 


DN 











De fa 





to the commencement of the mortgage ; and that the ge mi E a i | 
mortgagor will, so long as the security exists and the = 


mortgagee is not in possession of the mortgaged 
property, pay the rent reserved by the lease, or, if the 
lease be renewed, the renewed lease, perform the 
conditions contained therein and observe the con- 
tracts binding on the lessee, and indemnify the ` 
merges opis ll dis tied by ran oF Gs 
the non-payment of the said reat or as eri or n- a 2 
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Covenant for 





‘vested. 


‘that public charges have not been defined in the — 
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will pay the interest from time to time accruing du 


j CS ee 


on each prior incumbrance as and when it t ecomes ` 

due, and will at the proper time discharge the 

principal money due on such prior ineumbrance, RAR d 

Nothing in clause (c), or in clause (d), so far as it dier 

the payment of future rent, applies in the case of an usufrue uary ` 
e age, fe, ` 
The benefit of the contracts mentioned in this section s 

be annexed to and shall go with the “interest of the mor br 
as such, and may be enforced by every person in whom hat 
interest 1s for the whole or any part thereof from time to time — 


That the interest which the mortgagor professes to wa 
fer, &c. Cf. sec.7(C) of the Conveyancing Act, 1881. See also p. 2 — 
ante. For the remedy of the mortgagee if the covenant is broken, — 
notes to section 68, post. It may be here noticed that a covenant fo 
further assurance will not, in the absence of anything to show ` wi 
contrary, extend to enlarging the estate conveyed or to barring an interest 
in other persons than the grantor. (1856) Davis v. Tollemache, 2 Jur. (mn: Dy : 
1181 ; dist. (1887) Bankes v. Small, 34 Ch. D., 415, affd., 35 W. R. ( ang.) 
765 ; see also Sugden, p. 468. In Englanda legal mortgagee of afl -ehold $ 
estate is entitled to the title-deeds ; and the mortgagee cannot be depri d 
of the right by a deposit of them by the mortgagor with his solicitor ' vith 
a view to create alien. (1840) Smith v> Chichester, 4 Ir. Eq., 580. A leg es al 
mortgagee of leaseholds is similarly entitled to the custody of the 1 
Stokes v Stokes, W. N. (1886), 184. 

That the mortgagor will defend, &c. See pp. 313, 
ante. It will be noticed that this clause, while opening out a 
for litigation does not give the mortgagee any additional —— 
ean sue the mortgagor for the mortgage-money under sec. Gi if he 
wrongfully deprived of his security. — 

That the mortgagor will so long as the mo — 
notin possession, &c. This clause, unlike the next, doe nes not 
any undertaking by the mortgagor that all public charges « 1 
commencement of the mortgage have been paid. It will Sa 


l — 


Ka 


i A. 


BI 


undoubtedly include land revenue and perhaps ¢ Si 
76, clause (c). It would seem that the covenant or the m m ortga 
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in di 


e 


TRANSFER OF PROPERTY ACT. S41 








himself liable to perform the covenants in the lease by simply accepting For validity of 
a mortgage of such interest. In England, where the law is otherwise, PE ce he 
mortgage of a leasehold generally takes the form not of an assignment 

of the whole term, but only of an under lease. See pp. 378-79, ante, and com- 

pare (1878) Macnaghten v. Mewa, 3 C. L. R, 285. Cf. sec. 7 (D), 

the language of which, like that of this clause, is appropriate only toa 
mortgage by assignment, and not to one by way of demise. The wording 

of the clause would also exclude mortgages of permanent tenures, the 
incidents of which will probably be regulated by the general rules of equity 

and good conscience. Where leaseliold property is mortgaged, notice of the 
incumbrance should be given to the lessoras the mortgagee would in 

the absence of such notice run the risk of losing his security. (1869) 
Galbraith v. Uooper, 8 H. L. Cas, 315; see also Chapter XIV, Bengal 
Tenancy Act. 

Where the mortgageis a second or subsequent incum- 
brance, &c. It has been said thata breach of the covenant, specified 
in clause (¢), would give the mortgagee an immediate right to recover 
the mortgage-money personally from the mortgagor. (1889) Singjee v. 
Tirucengadam, 13 Mad., 192. But this seems to be somewhat doubt- 
ful, unless the mortgagee has been deprived of his security through the 
default of the mortgagor. It is surmised that only actual damages will be 
recoverable on a breach of the implied covenant, and nothing more, It 
may be noticed that the proviso in the penultimate paragraph of thie 
section is rot only out of place but absolutely inconsistent with the 








= or Ké 


coutext. 

The benefit of the contracts mentioned in this section 
shall be annexed, &c.—Thie last paragraph only lays down the rule 
that the covenants specified in the section will run with the land. Cf. — 
sec. 7 (f), cl. 6 of the Conveyancing Act, 1881, where the words ‘in — 
whom that estate or interest, &c., it bas been said, mean in whom any ES vis 
part of the property is vested, for the whole estate or interest, in that | 
part, of the implied covenantee. Hood and Challis, p. 35. For a 
recént case in which it was held that the benefit of the covenant ran with 
the business and was not limited to the original firm of mortgages, see 
John Brothers, e, Co. v. Holms (1990), 1 Ch., 188. -It should be noticed 
that against an assignee, no plea can prevail which is only in the nature 
of a personal bar to the original covenantee. A covenant therefore which — 
runs with the land may be invéked by a boad-fidz purchaser againsta 
breach, though traceable to fraud on the part of the original covenantee. ` i = ee” 
As ponad out by Bowen, dr da the benefit of the covenauts rons with — 
the land ; but the burden of the fraud does not, (1893) David v. Sabine — 
* (1893), 1 Ch., 523, 541. It seems to have been held in one case in the P ee 
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66. A mortgagor in possession of the mortgaged pro iy 
is not lable to the mortgagee for allowing the propert ty te > 
deteriorate ; but he must not commit any act which is destra ave 
or permanently injurious thereto, if the security Is insuffici ier t or 
will be rendered insufficient by such act. a 





Tas 


ta 


Explanation:—A security is insufficient within the : mi E KE 
of this section unless the value of the mortgaged properti eds 
by one-third, or, if consisting of buildings, exceeds by ot halt, 
the amount for the time being due on the mortgage. i < | 


Destructive or permanently injurious thereto.—See pp. 261 
263, ante ; cf. (1660) Usborne v. Usborne, Dick., 75. See also (1681) B 
v. Mahon, 2 Eq. Cas, Abr, which shows when a mortgagor may be 
restrained from opening and working mines. If the court is satisfied tl 
the security is insufficient, it will interfere to prevent waste by inju ictiol 
at the instance of the mortgagee, and this may be done even | 
a decree for foreclosure. Thus in (1845) Goodman v. Kine, 8 Beat, 3 79, 
where after a decree in a foreclosure suit, a mortgagor in possession 4 mo 
to commit waste, he was restrained by injunction, thongh no inje ie ` 
was prayed for by the bill. Underwood is regarded only as a crop, and an al e 
injunction will not be allowed to restrain the mortgagor from cuttin d ër ; 
even where the mortgagor is in prison for debt and the security is scant, 
as it would amount to turning him out of possession. (1820) Hun 
v. Harrison, LJ SW. 581. But if the mortgagor is a bankrupt, and th 
is no one to exercise sakes! over the property, as for instance, where 
assignee has been appointed, it seems an injunction will not be 
(1803) Hampton v. Hodges, 8 Ves., 105, and see the reporter's note. 1 
right to claim an injunction — only to the mortgagee and m ay no 
be asserted by a mortgagor, who has conveyed the equity of ret * a 
without taking from the purchaser any security as an indemni se 
his bond on the ground that the land may not be sufficient t : ee 
the mortgage. Kerr on Injunctions, p. 82, citing — e Ge n 
1 Johns. Ch. (Amer.), 500. | 

Damages recoverable by mortgagee for wW 
pp- 263-264, 283-284, ante. In America the rule is settled that a 
can only recover the amount by which his security is im p ire E 
ever, exceeding the amount of the injury ; whether the te Së 
a stranger or the mortgagor or his assignee. In Massachusetts, how 
the mortgagee may recover the whole loss. This | le may D rap 
supported on technical grounds where the action is bya a fr E- 
against a stranger ; but can hardly be —— 1 it — — 
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Insufficient security. See pp. 261—262, ante. Cf. clause (e), 
sec. 20, Act II of 1882. In England the old distinction between land and 
houses, which has been reproduced in the explanation to this section, has 
been abrogated by the Trustee Act, 1888, the two-thirds rule being now 
equally applicable to both descriptions of property. 


Rights and Liabilities of Mortgagee. 


67. In the absence of a contract to the contrary, the Right to 
mortgagee has at any time after the mortgage-money has become —— 
payable to him, and before a decree has been made for the 
redemption of the mortgaged property, or the mortgage-money 
has been paid or deposited as hereinafter provided, a right to 
obtain trom the Court an order that the mortgagor shall be 
absolutely debarred of his right to redeem the property, or an 
order that the property be sold. 

A suit to obtain an order that a mortgagor shall be absolutely 
debarred of his right to redeem the mortgaged property is called 
a suit for foreclosure. 

Nothing in this section shall be deemed— 

(a) to authorize a simple mortgagee as such to institute a 

suit for foreclosure, or an usufructuary mortgagee as 
such te institute a suit for foreclosure or sale, ora 
mortgagee by conditional sale as such to institute a 
suit for sale; or 
(b) to authorize a mortgagor who holds the mortgagee’s 
rights as his trustee or legal representative, and who 
may sue for a sale of the property, to institute a suit 
for foreclosure ; or 
(e) to authorize the mortgagee of a railway, canal or other 
work in the maintenance of which the public are 
interested, to institute a suit for foreclosure or sale ; S 
or 
(d) to authorize a person interested in part only of the 
mortgage-money to institute a suit relating only toa ae 
corresponding part of the mortgaged property, unless e SS 
the mortgagees have, with the consent of the mort- — 
gagor, severed their interests under the mortgage. 


After the mortgage-money has become payable. Where _ 
a mortgage contains a covenant not to redeem for a fixed fixed period, the 
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Rights of mortgagee cannot foreclose before the expiration of the term. | 
SORON. In ve Hone's Estate, Ir. R, 8 Eq, 65. The principal money — 
payable only when the payment becomes obligatory upon the mortgs 
Deraam e Ford (1900), 1 Ch, 142; and see in addition to the « 
cited, pp. 324—328, ante; (1900) Feo e Abu, 27 T Ay 8; s 
Cal., 938. For a case in which a question arose whether the 
of a deed was not a condition precedent to the right of ther 
realise his security, see (1399) Subrahmañia v. Arishnayyaan, 33 
137; 9 M. L. J, 368, Demand when necessary—See pp 334, 
ante. See also (1897) Netta v. Kumara, 22 Mad, 20; (1884) A 
v. Bowles, 8 Bom., 561; distinguish (1896) — v Alagiri, 20 Mi 
"245; cf. 1878 Ram Chunder v. Hemangini, 4 Cal, 283; 30 L E. S 
It should be noticed that where there is a condition for payment of a sam 
at a time and place certain, the condition is not broken by en 
at the time unless the demand for payment is made at the — 
place. (1889) Thorn 7. City Rice, &e., 40 Ch. D., 357. ER KS 
Right to realize mortgage to secure amount owing oa 
account current.—See Berry v. Halifar, e, Co. (1901) 10h, MEE 
(1900), W. N., 262. —* 
Right to realize debenture loans. Zen p 325, ante; me — 
Wisener v. Lerison and Steiner (1990), W. N., 152; (10: Aa 
Western, €c 68 L. T., 78. 
Right to realize security, if interest is not p 
paid. Pp 327—328, ante ; see also (139) /n re Prendergast, $ In. Tat, Wi 
Right to realize mortgage securing payment by 
ments or only portion of debt with provision that total s 
shall be recoverable on any default.— P. 524, ae See also ( 
Ford e. Chesterfield, 19 Beav., 428 ; (1880) Wallingford e. Mutwal Seem 
App. Cas., 685 ; (1863) Sterne v Beek, 1 DeG. J. &S., 505; of. 11970) 0 a 
rane, Er parte, 48 L. J Bk., 31, where the deed provided that the wt 
sum would be due if the mortgagor should become s iqu ao e Sé 
or bankrupt ; dist. (1847) Carroll e (Conner, 11 Ir. — 
rights of third parties were concerned. 
20 Right to realize security where lender is ep 
E , trustee and receiver of the rents and profits - (15 
4 v. Fira, 1 Mad, 228. 

Waiver of default by mortgagee —See p JIA an 
Stanhope v. Manners, 2 Eden, 197 ; distinguish (1864) fa re P 
14 Ir. Ch, 347, where the court was also of wi — 
stances, there was no default in the payment of inte 
| — e =n n ——— 

ee or averments not being enough., I 
6 ee rt vill not be bound to prove a formal t 
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Before a decree has been made for redemption.—This CSN 
shows that the mere institution of an action for redemption will nog S — 
operate asa bar to foreclosure = 


Or the mortgage-money has been paid or deposited as 
hereinafter provided. -See secs. 83 and 84, post. It seems that 
the mortgagee’s right will not be taken away, unless notice to him or 
knowledge om his part of the deposit is established. (1888) Sitarama 
e Fenbatra, 17 Mad, 371. Dr. Stokes suggests that a tender should also be 
s complete answer to a suit for foreclosure or sale. Anglo-Indian Codes, 
Vol. 1, p 750. But see (1989) Bank of New South Wales e (Connor, 14 
App Cas, Ze? 

An order that the mortgagor should be absolutely 
debarred.—[t hae been held in England that if there is a security, 
ineieting apon the security avd realizing it, or taking any proceedings 




















which are necessary in order to recover that which ie comprised in the — 
scourity, cannot be aid to be recovering principal or interest within 

the menning of see. Daf Boville Act (28 and 29 Viet, e 86). (1888) a 
Buwteley e. Consolidated Bank, 389 Ch. D, 938; ef. (1877) Erp. Sheil, 4 ` 





Ch D., 799. 
Suit for foreclosure. The power to foreclose attached by the What ka et" 
E ge e foreclosure! 
law toa mortesge cannot be taken away merely by reason of a statutory 
provixion that the mortgagee shall hold the security “ for the purpose of — 
pe imbersement only and not for profit.” (1886) Bank of New South CH e 
Wabe e Crmpëcdi, 11 A. C, 192. It would seem thatin Englana though — 





s mortgage by way of trust for «ale cannot be foreclosed, if the martgagor i = 
brings an action for redemption which is diamised, the dismissal will ~ "E 
aperate as a foreclowure (1979) fe re Alison, H Ch D, 234, gt Fora — 
ane im which it wae held that neither « decree for foreclosure nor sale — oi o EM 
could be made, see (1868) Stamford, e e. Ball, 4 DeG. E & J, 310. ee ey s Ke SE 













Nothing in this section shall be deemed) te authorise af 
simple mortgagee as such, &c —Where a simple rbta | 
possession of the mortgaged property instead of a ale, A. wee Bd ee o 
that the decree did E ened ereechen S — 
therewnder was that of mortgagee which involved liability to account and ` | > 
üy be redeemed (1398) Ppemens v. Vira Pratapa, I3 I. A, 32; 19 Mad, — 
no Shoni oan, of oann, Aranaren ae ae a eo: E "ër 





















for foreclosure or tale. See pe TI, 390, ante; of. € 
—— 20 Bom, 296: (1963) EC 
Capin ae Oe et — — * jab Ree Aro ` SE 
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Debdidyal, 11 A. W. N., 168. Atany rate, the mortgagee cannot inst d e , 
any such suit, if his possession has not been disturbed. See pp. 328, 3 * 
ante; cf. Umrao v. Collector of Moradabad, N.-W. P., S. D. (1859), p. 13; 


Ganesh v. Deedar, 5 N.-W. P. (1873), 128. Buta sale may be allowed, ii 3 

the mortgage isnot purely usufructuary. See pp. 127, 329, ante; ef. (188 
Jagul v. Ram, 6 A. W. N., 212 ; (1887) Chandar v Subhkaram, 7 A. W. me > 
119; (1888) Umrao v. Valiullah, 8 4. W. N., 171 ; (1881) Ram v. a 
A. W. N., 63, and the cases cited there. And it has been held in some cases — 
that unless the terms of the instrument excluded such a construction, the — 
curity should be presumed to be an ordinary mortgage entitling the lender to 
the usual remedies of a mortgagee. See p. 329, ante; cf. (1854) Jortin D E 
The South Eastern, €e., Co., 6 DeG. M. & G. 270; distinguish (1843) Tay or Re: 
v. Emerson, 6 Ir. Eq., 224; see also (1898) Jafar v. Ranjit, 21 All., F 
It seems that in Madras where a mortgage comprising several properties 
is usufructuary with regard to some and simple with regard to the geg 
it is competent to the mortgagee to bring all the mortgaged propert 
for sale, and it is not open to him to split the mortgage and apply for th ‘aa J 


16 Mad., 335. It was also held in this case that an usufractuary mort- 
gagee, who sues the mortagr for the rent of the mortgaged tuny aee 
is unable to obtain satisfaction, may bring a suit for interest against the 
mortgagor, including the amount which had been previously claimed | — 
him as rent. — 
Clauses (b) and (c).—See pp. 331—332, ante. Both these clauses” 
are based on the practice of the English Court of Chancery. Clause (0) — 
assumes that the rights of the parties are best worked out by a — 
sale, and not by a decree for foreclosure ; while clause (e) is founded t 
the inconvenience which would be suffered by the public senari S 


BW: 


undertakings of the character mentioned in it were liable to be forectose@ — 
or sold. In such cases, the proper course for the mortgagee is to apply or 
the appointment of a receiver. Cf. Marshall w. South, &c., wea 
Ch., 36, overruling Bartlett v. West, €c., Co. (1893), 3 Ch., 437; (1894) E 
Ch., 286; see also (1878) Jn re Herne, e, Co., 10 Cb. D., 42; | Legge , 
Neath, €c., Tramways Co. (1895), 2 Ch., 508. But a receiver will 1 


























sale of the hypothecated properties alone. (1892) Nanu v. fa 








appointed of a railway which has been commenced but not ¢ Sch SE 

In re Knott End Railway (1901), W. N., 64. Cf. KEE In re J ial ae 

de, Co., 18 Ch. D., 155. ae SS: Vë 
A person interested in part only of the mortgage-m 


It will be noticed that the exception in clause (d) does not cove 9 
which should have been provided for. See p. 337, ante) AES im 
Bee e S > 
68. The mortgagee has a right Ka he mort; 

the mortgage-money in the following cases o only :— 
=~ (a) where the —— binds himself 
Diy: i | 


a 





Ok 


— — ` 


TECH ` Wé 





TRANSFER OF PROPERTY ACT. SÄI 


(b) where the mortgagee is deprived of the whole or part of 
his security by or in consequence of the wrongful act 
or default of the mortgagor : 

(e) where, the mortgagee being entitled to possession of the 
property, the mortgagor fails to deliver the same 
to him, or to secure the possession thereof to him 
without disturbance by the mortgagor or any other 
person. 

Where, by any cause other than the wrongful act or default 
of the mortgagor or mortgagee, the mortgaged property bas been 
wholly or partially destroyed, or the security is rendered 
insufficient as defined in section 66, the mortgagee may require 
the mortgagor to give him within a reasonable time another sufti- 
cient security for his debt, and, if the mortgagor fails so to do, 


may sue him for the mortgage-money. 


Right to sue the mortgagor for the mortgage-money.— Right to sue 
The section provides only for a personal remedy against the mortgagor ech 
and does not give the mortgagee the right to sue for the sale of the pro- 
perty, at any rate, where there is no covenant to pay. (1897) Arunachalam 
v. Ayyavayyan, 21 Mad ,476. For instance, it does not by implication 
give a right to an usufructuary mortgagee to sue for the sale of the 
mortgaged property ; the provisions of sec, 67 not being in any way 
affected by the enactment in the present section. Cf. (1869) Akbar v. 
Amecroontssa, 11 W R., 225. The mortgagee, however, is not bound to 
sue for his money. Thus, in one case where the second mortgagee had 
been dispossessed at the suit of the first mortgagee and the mortgagor 
re-entered upon the land when the latter was paid off, it was held that 
such entry gave a cause of action to the second mortgagee, who was en- 
titled to resume possession of the mortgaged land; but the mortgagee’s 
claim for interest upon the mortgage-money, during the period of dispos- 
session, was not allowed. (1376) Narain v. Shimbhoo, 4 I. A., 15;1 All., 325. 

Cf. (1893) Linga v. Samaran, 17 Mad., 469. Where the mortgagee has 

the option to surrender the mortgaged property and claim immediate | Sé 
payment from the surplus sale-proceeds in the event of a sale of the 
estate, the purchase-money cannot be withdrawn by the mortgagor without 
previous notice to the mortgagee. (1874) Bhooban v. Anundo, 22 W. R., 47. 

Where the mortgagor binds himself to repay the same.— 
In a simple mortgage, as well as ina English mortgage, the mortgagor is 
personally liable to repay the loan and the agreement need not necessarily  —— — — — 
be express. Pp. 103—108, ante. See also (1891) Madho v. Devi, 11 A, Wig — 
NW. 168; Probhakar v. Davlatrav (1876), Bom. P, J., 120; et Balabhai w. — 
Goberaj (1895), Bom. P. J., 310- where the words Angudhar in a san ee 
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mortgage were held to amount to a personal covenant ; distinguish us 
Gopala v. Aruna, 15 Mad., 304; (1866) Munnoo v. Reet Bhooban, 6 
W. R, 263; (1874) Podala v. Venkata, 23 W. R., 91. The personal — KZ 
liability of the mortgagor will subsist, though he has assigned his equity — ae 
of redemption toa third person ; and the latter does not by merely taking — 
an assignment of the equity of redemption make himself personally liable, 
p. 293, ante. Cf. In re Errington (1894), 1 Q. B., 11. 

Where the mortgage is deprived of the whole or part of | 
the security, &c.—See pp. 338, 339, ante. Where land in the possession ` Be 
of an usufructuary mortgagee who was bound to pay a fixed rent forit 7 
to the mortgagor, the rest of the rent and profits being taken by him 
in lieu of interest, was acquired for public purposes and the compensation 
money was taken away by the mortgagor, it was held that the latter was ~ 
liable in damages to the mortgagee, the measure of which was the interest 
which might have been obtained by him. R cjashaheb v. Antaji (1895), Bom. — 
P. J., 537. For the meaning of the word ‘default’ see (1892) Gopalasami ` 
v. Arunachella, 15 Mad., 304; (1887) Ganesh v. Sujyhari, 10 AIL, 47. And ` 
it has -been laid down broadly in one case that the breach of any * 
the obligations imposed on the mortgagor by sec. 65 would amount to | 
wrongful default. (1889) Singjee v Tiruvengadam, supra; cf. (1894) Aia i 
v. Ghasitu, 16 All., 318. Of course, if the security has been lost owing to i 
the default of the mortgagee, he caunot sue for the mortgage-money- i 
Jamnadas v., Baimuli (1879), Bom. P. J., 487. Waiver by mortgagee- K 
See (1883) Lachman v. Baldeo, 3 A. W. N.. 91. E: s 

Where the mortgagee being entitled to possession, ba 
See pp. 339—341, ante. See also Balaji v. Daji (1884), Bom. P. J, 59; ® > 
case of eviction under a paramount title. Distinguish (1882) pres ; 
v. Makundi, 2 A. W. N., 99. This clause relates to the deprivation not of ` 
the security, but of possession, and the language is wide enough to embrace — 
failure to secure possession at any time during the continuance of te. 
mortgage. See (1894) Hira v. Giasitu, 16 All., 318; but see the remarks ` 
of Mahmood, J., in (1884) Jhabbu v. Girdhari, 6 All, 298 a 
where by the terms of the deed the mortgagor is not bound to EH 
active part in delivering possession, he will be personally liable. a 
prevents the latter from entering upon the mortgaged property. 
Linga v. Sama, 17 Mad., 469; 4M. L J.,143. But where it is agre 
the mortgagee should retain possession for a fixed period tos 
debt, the mortgagee is not entitled to bring an action unien 
though he may sue the mortgagor for damages. (1897) — 
Palaniappa, 2\ Mad, 1: Nor cana mortgagee bring a suit to r 
money within the term of the mortgage, simply on account o: 
in the assets. Sheo Shunker v. Bagehi, N.-W. P., S. D. (18 cl LN 
may be noticed that before the Transfer of Property — th he ı 


was dispossessed from merely a part of the Krop ld 












































EECH pronose part of the mortgage-debt. ee 338, —* 






7 


* 
k 





TRANSFER OF "SE ACT, R49 


Where by any cause other than the wrongful act, &c.—See 
p. 338, ante ; cf. (1897) Ram Jean v. Jagarnath, 25 Cal., 450. The mort- 
gagor cannot be required to give fresh security, where the mortgaged pre- 
mises are destroyed owing to the negligence of the mortgagee in possession. 

Measure of damages.—The word mortgage-money has not here Measure of ` 
apparently the same meaning as in sec, 58, supra. But damages in the een, e. 
nature of interest may be allowed under this section. (1893) Linga v. 
Sama, 17 Mad., 469; 4 M. L. J., 143; cf. (1882) Mahesh e Chanharja, 
2 A. W. N, 31. But both interest and mesne profits for the unexpired 
portion of the term of the mortgage cannot be allowed. (1873) Kherodhar 
v. Doolee, 19 W. R, 424. In England the measure of damages in case of 
breach of a covenant for title is the original debt ; per Pateson, J., in (1843) 
Toppin v. Field, 4 Q. B., 395. But see (1867) Sayef v. Mahamed, 
W. R, 196; see also p. 341, ante. Where a mortgage-deed provided 
that, in the event of possession not being given, the creditor might 
treat the money as immediately due and recover it at once with interest 
at a higher rate, it was held that if the mortgagee took no steps to 
obtain possession of the land, he should be deemed to have waived the 
benefit of the provision for the higher rate of interest. (1886) Ganga v. 
Lachman, 8 All., 194. The mortgagee can recover the costs of an abortive 
action for foreclosure. (1882) Bhugwan v. Gobind, 9 Cal., 234 ; Rasmoney 
v. [lahee, S. D. A., 1854, p. 573; ef. (1818) Baron e Bennett, 2 Moll., 459. 

Liability of purchaser of equity of redemption with notice 
of mortgage ousting mortgagee — See p. 341, ante; cf. Malabar Co. 
v. Dayaram (1875), Bom. P. J., 583. 

When limitation may be set up as a defence.—(1898) Umi- 
chand v. Ahmed, 21 Mad., 242; (1897) Ramjewan v. Jagarnath, 25 Cal., 
450; distinguish (1889) Sawaba v. Abaji, 11 Bom., 475; Balaji e Daji 
(1884), Bom. P. J., 59 ; (1875) Golam v. Soghra, 24 W. R., 426, not decided 
under the Transfer of Property Act; cf. (1899) Umesh v. Mathur, 28 Cal., 
246, where a question arose under the Succession Certificate Act. 


69. A power conferred by the mortgage-deed on the mortga- P Povi Bea i 
gee, or on any person on his behalf, to sell or concur in selling, i in CS 
default of payment of the mortgage-money, the mortgaged property, Geh 
or any part thereof, without the intervention of the Court, is valid — SS: 





in the following cases[a] and in no others[a], namely :— i — 
(a) where the mortgage is an English mortgage, and neither Wa 

the mortgagor nor the mortgagee is a Hindu, Muham- 

madan or Buddhist{ A? or a member of any other race, 

sect, tribe or class from time to time specified in this ——  — — 

behalf by the Local Government, with the previous a — 





— Deg, b There wonde wer inserted by Act IT ot 185, 8 5 — * 
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sanction of the Governor-General in Council, in de een 
local official Gazette "A r 
(è) where the mortgagee is the Secretary of State for India —— 
in Council ; 
(©) where the mortgaged property or any part thereof is — 
situate within the towns of Calcutta, Madras, Bombay, 


Karachi or Rangoon. 


"web 


Bat no such power shall be exercised unless and until— | 

(i) notice in writing requiring payment of the principal 
money has been served on the mortgagor, or On one 
of several mortgagors, and default has been made w | 
payment of the principal money, or of part thereof, 
for three months after such service ; or | 

(2) some interest under the mortgage amounting at least to 
five hundred rupees is in arrear and unpaid for three 
months after becoming due. 


When a sale has been made in professed exercise of sucha 
power, the title of the purchaser shall not be impeachable on the” 
ground that no case had arisen to authorize the sale, or that due ` 
notice was not given, or that the power was otherwise improperly | 
or irregularly exercised ; but any person damnified by an unautho- 
rized or improper or irregular exercise of the power shall have his 
remedy in damages against the person exercising the power. “3 

The money which is received by the mortgagee, arising ier 
the sale, after discharge of prior incumbrances, if any, to wh 
the sale is not made subject, or after payment into Court ande 
section 57 of asum to meet any prior incumbrance, shall, in | he ` 
absence of a contract to the contrary, be held by — 
to be applied by him, first, in payment of all costs, char 
expenses properly incurred by him as incident to the sale | E 
attempted sale; and, secondly, in discharge of the mortgag 
and costs and other money, if any, due under Kë tgat 
and the residue of the money so received shall be pa al id H Wë 
person entitled to the mortgaged property or authori: ed to g 
receipts for the proceeds of thé sale thereof. eg e & l — 

Nothing in the former part of this sections up d ppli i 
conferred before this Act comes into force.. ` ; 
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= creditor of the mortgagor will, therefore, pass an irredeemable title. Byrne 
e Bain, Panjab Record, No. 68 of 1875. Liability of mortgagee as 
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9 
an action by the vendor for its recovery, if only: 


; —— p. 144. ; ER 
RS — of Calcutta, Bombay, &e.—Lan situate in the ai 
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The powers and provisions contained in sections 6 to 19 
(both inclusive) of the Trustees and Mortgagees’ Powers Act, 
1866, shall be deemed to apply to English mortgages, wherever 
in British India the mortgaged property may be situate, when 
neither the mortgagor nor the mortgagee is a Hindu, Muham- 
madan or Buddhist{4] or a member of any other race, sect, tribe 
or class from time to time specified in this behalf by the Local 
Government, with the previous sanction of the Governor-General 
in Council, in the local official Gazette "hl 


A power, &c., to sell.—A power of sale in a mortgage-deed is power of «ale 
nothing but an authority to defeat the equity of redemption. See (1887) a 
In re Harwood, 35 Ch. D., 470; (1886) /n re Morretti, 18 Q. B. D., 222. But 
the mortgagee can convey the property only for sach estate and interest 
therein as is the subject of the mortgage. Cf. sec. 21 (1), Conveyancing 
Act, 1881; and see (1887) Za re Hodson and Howes’ Contract, 35 Ch. 
D., 668. A power of sale does not affect the ordinary right of a mortgagee 
to foreclose the mortgage. (1874) Goburdhun v. Sonatun, 23 W. R., 84; 
(1837) Perry v. Keane, 6 L. J. (x. s.) Ch., 67; (1851) Wayne v. Hanham, 
9 Hare, 62. But the absence of any provision similar to that contained in 
21 (5) of the Conveyancing Act, 1831, is likely to give rise to controversy. 
It is, however, clear that a mortgagee who has obtained an order nisi 
cannot sell before the day fixed for payment, because he would not in case 
of a sale be in a position to reconvey the mortgaged property. A sale by 
the mortgagee in order to pass an indefeasible estate must be in pursuance 
of the power to sell. (1865) Doucett v. Wise, 3 W. R, 157. But a cove- 
nant by the mortgagor that he will join in the sale is for the benefit of the 
mortgagee only, and not of the purchaser who is not entitled to claim such 
concurrence by virtue of the covenant. (1811) Corder v. Morgan, 18 Ves., 
344, 346n ; (1844) Alexander v. Crosbie, 1 J. & L., 666, 670 ; (1865) Gutteridge 
v. Fletcher, 12 L. T. Gah 830. The title under the power from the 
mortgagee himself is sufficient in law, and a sale by the mortgagee under 
a power though effected after an attachment of the property by a judgment- 
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to title. It would seem that, in the absence of fraud on the part of the 

mortgagee, an eviction suffered by the purchaser would afford no ground 

for an action for recovery of the purchase-money, if paid, or of defence to 
security * eege — — 
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original jurisdiction of the High Court, is situate in the town of Bombay, ~ 
within the meaning of this section. (1890) Trimbak v. Bhagwan, 23 Bom, ~~ 
348. But Calcutta does not include the added area. “(1899) Biraj © ~ 
Gopeswar, 27 Cal., 202. | 
Who is entitled to exercise the power.—It seems only the ~ 
original mortgagee or any person on his behalf named in the power, though 
in the case of a mortgage to two or more persons, the power will enure 
by survivorship. Hood and Challis, 67; see (1855) Hind v. Poole, 1K. 3 
& J., 383. For the grounds for this restriction, see p. 22, ante. Under 
the English Conveyancing Act, which is not based on any considerations 
of personal confidence, the power of sale may be exercised not only 
by the original mortgagee, but also by any person deriving title under = 
him, or entitled for the time being to give a discharge for the mortgage 
money ; see sec. 2 (vi) and cf. sec. 21 (4). And this is only propert 
as powers of sale fall under the class of powers appendant or annexed to 
the estate and, therefore, form part of the mortgage-security. They wil, 
therefore. on a well recognised principle vest in any person whether named 
or not who by assignment or otherwise becomes entitled to the money 
secured to be paid. 4 Kent, 167,168. But the English law on the subject, 
where there is an express power of sale, is in a somewhat fluid state 
Robbins, 890 ; for the most recent case see In re Rumney and Smith (1690) 
2 Ch., 351. The power, however, is clearly not divisible, and an assignment 
by the mortgagee of a part of his interest in the mortgage-debt and estate, — 
will not earry with it a corresponding portion of the power. 4 Kent, 167- 
168. As to who is an assignee within the meaning of an express power of 
sale, see (1855) Saloway v. Strawbridge, 1 K. & J., 371 ; 7 DeG. M. & G., 59% 
It is also well settled that though the exercise of a power of sale is a purely 
ministerial act, which may be done by attorney, if the power is given to the a 
mortgagees by name, one of them has no implied authority to-sell on Bee 
of the others, though they may all be partners. (1876) Warr ~v. . Jonet, — = 
W. R. (Eng.), 695. The power will not be extinguished by an 
attempt to exercise it. Henderson v. Astwood (1894), A. C., 150. — 
may be determined unless care is taken to provide for its contin 1an a em 
either on the alteration of the mortgage by a further charge and additionsi a 
security, or on a sub-mortgage. Dart., pp. 60, 61 ; (1870) Boyd v. Peiris, MIT 
Eq., 482 ; (1852) Young v. Roberts, 15 — 558 ; (1820) Owens S 
worth, 6 Bing., 121 ; (1856) Cruse v. Nowell, 25 L. J. (Ch.), ae 
Mortgagee not a trustee of the power for : 
—See in addition to the’ cases in note 1, p. 335, ante, (1898) ` Wi 
Bhagwan, 23 Bom., 348; (1889) Colson v. Williams, 58 LJ 5 
(1861) Marriott v. Por Co., 30 L. J. Ch., 671; — 7) De 
Durrant, } DeG. & J., 535; (1878) Nash v. Eads, 25 Sol. J Jos 
on the subject is thus stated in Robbins, D got: “A. ei rtga pe 
trustee of a power of sale for the meses = E ës righ 
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alone, and it is not right, or proper, or legal, for him, either fraudulently, What the e KC 
or wilfully, or recklessly, to sacrifice the property of the mortgagor that is expected 7 
all.” In other words, the mortgagee is only required to act in good faith, to do. 
and in determining whether his conduct comes up to the required standard, ` 
regard must be had to the circumstances of the particularcase. As to what 

amounts to a binding waiver of the right to sell, see Trimbak v. Bhagwan, 

supra; cf. (1879) Williams v. Stern, 5 Q. B. P., 409. But neither mort- 

gagee nor his agent can buy. See p. 336, ante; cf. (1839) Orme v. 

Wrght, 3 Zur, In It is otherwise, where mortgagee buys with the consent ' 

of the mortgagor. (1844) Waters e Groom, 11 Cl. & F., 684; (1885) Purma- #2 
nandhar v. Jamna, 10 Bom, 49. Buta puisne mortgagee is under 











no sach disability. (1860) Parkinson v. Hanbury, 1 Dr. & Sm., 143; (1865) 

Kirkwood v. Thomson, 2 DeG. G. & 5., 613. It was otherwise in the Roman e Kee 
law. Kelleher, pp. 146-147. There is also nothing to prevent one of several — 
mortgagors, co-tenants of the mortgaged premises, from buying at the sale . 
and acquiring an absolute title, though the price paid by him is only the 


amount due to the mortgagee. Kennedy v. DeTrafford (1897), A. C., 180. 
The mortgaged property or any part thereof.—The words S 
“any part thereof” mean any part of the mortgaged property which is l — 
land. Fixtures, therefore, cannot be sold apart from the land, though ; 
the power of sale may be so worded as to authorise a separate 
sale of the fixtures. (i837) Southport, dc. v. Thompson, 37 Ch. D., 64 ; | 
(1873) Hawtry e. Butlin, L. R, 8 Q. B., 290; (1888) In re Yates, 38 Ch. D., e 








112; (1874) In re Joyce, L R., 9 Ch., 577; Inre Brooke (1894), 2 Ch., 600; . à a! 
(1889) Climpson v. Coles, 33 Q. B D., 465. It should also be noticed that Sat, $3 ; 
the power to sell any part of the property only applies laterally and not — 













vertically, so that mines cannot be sold apart from the surface or vice versd. 
(1861) Buckley v. Howell, 20 Beav., 546. Similarly a mortgagee cannot sell 
the timber apart from the land. (1825) Cholmeley v. Paxton, 3 Bing., 207 ; | 
(1928) Cholmeley v. Parton, 5 Bing., 48. But though a mortgagee when 
selling under the statutory power of sale has not the same full power over 
the property as an absolute owner, he can convey the property to a pur- oe ie 
chaser with all the legal incidents accompanying the grant, and, on a sale of a e S 
- partt of the property comprised in the mortgage, can give to the purchaser ‘a 
ai an implied easement over the unsold portion. Born v. Turner (1900), j — 
SÉ 20h., 211: E N., 122. — — 
pas 
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and the enactment contained in the present section is that the powe 
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The reason for this difference is not clear, particularly in — d 
provisions of the Conveyancing Act, 1881, sec. 20, on which the -s tic on 
seems to be based. Another point of difference between the Engli 


sale can only be exercised in default of payment of the mortgage- money, 
and not in case of a breach of any other condition. It will also be observ ee $ 
that notice is only necessary when default is made in payment of t 





— z = ; 


principal 

On whom notice should be served.—Where there are several 
mortgagors having distinct successive interests as a tenant for life and 
remainderman, it will be best to give separate notices. Robbins, € 
There is however no very strong reason why the phrase “ Fa 
mortgagors ` -should not apply to several mortgagors having differen E 
interests in the property, e.g., a tenant for life and remainderm an 
Hood and Challis, 71. As the Act makes no mention of assigns, , notice t 
the mortgagor or to one of several mortgagors would seem to bee : 
Aud a fresh notice need not certainly be given to an assignee Ko 
a transfer after notice has been served on the mortgagor. (1893) M 


v. Noor Mahomed, 17 Bom., 711. For the English law on the subject, see = 


N STT bw 


(1881) Hoole v. Smith, 17 Ch. D., 434 ; (1814) Hawkins v. lo — 
Price, 138 ; (1850) Forster v. Hogaart, 15 Q.B., 155 ; (1887) Selwyn v 
38 Ch. D., 273, where it was held thata mortgagor cannot waive A Dr ies er 
as against his assignee. Distinguish (1847) Major v. Ward, 5 Hare, 5! 
If there is no person in existence to whom notice should be given, the pe je : 
cannot be exercised. (1860) Parkinson v. Hanbury, 1 Dr. & Sm. - 
But the disability of the person on whom notice is to be served will n 
suspend the exercise of the power. (1854) Tracy v. Lawrence, 2 Drew., d 
cf. (1848) Rasmuni v. Prankishen, 4 Moo. I. A., 392. It seems that Héi 
will not be astute to set aside a sale on account of a technical flaw it 
notice. Thus a sale, which took place after the expiration of the p 
interval after the service of notice was sustained, though the — * hà 
the intention to sell when that interval had elapsed from its date, (1! 
Metters v. Brown, 33 L. J. Ch., 97. Revivor of Notice. See (1878) } 
v. Murton, 47 L. J., Q. B., 191. x 
Debt payable by Sribitn lini antes —Where the mortgage 
repayable by instalments, the deed should provide that the por power rs 
become exercisable within a specified time after the non- pay mi 
any instalment, unless the deed contains a provision that on de : 
payment of any instalment, the whole of the remaining ™ 
become due. Hood and Challis, 71. Cf. Kellehér, p- 189. 
Interest in arrear where mortgagee in | 
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interest will not necessarily prove that there was no it te a 


=~ the absence of any appropriation. ` oo os “kbur Ad af 
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Sale how to be conducted.—The mortgagee may sell either Sale how to be | 
together or in lots, by public auction or private contract, subject to conducted. : S 
such conditions respecting title or evidence of title, or other matter, 


as he thinks fit, with power to vary any contract for sale, and to buy Re Së 
in at an auction, or to rescind any contract for sale, and. to resell A 
without being answerable for any loss occasioned thereby. See (1857) CR 


Davey v. Durrant, 1 DeG. & J., 535 ; (1859) Falkner v. Equitable, €c., 
Society, 4 Drew., 352. It is, however, somewhat daubtful whether the 
mortgagee may join with the owner or mortgagee of another property in 


selling the two together, though a higher price can be thus obtained. Bo, 
For the law in England on the subject, see (1871) Hiatt e Hillman, 25 L. T., — 
55; (1876) In re Cooper & Allen's, de, 4 Ch. D., 802. There can, however, = 
be no objection to the first and second mortgagee combining together to ; E 
sell the property, each giving a receipt for the proportion of the purchase- ——— 
money paid to him. (1864) M’Carogher v. Whieldon, 34 Beav., 107. As : E 
a rule the sale ought to be for money, though the mortgagee may + E SE? 
allow a portion of the purchase-money to remain on mortgage, if he is — 1 
willing to charge himself with the amount in account with the mortgagor. | = 
id 1888) Farrar v. Farrars, 40 Ch. D., 395 ; (1868) Thurlow v. Mackeson, L. : 7 + 
R., 4 Q. B, 97; Davey v. Durrant, supra. The mortgagee may also accept — 

















the parchaser’s cheque for the deposit, and if it is dishonoured, he may 
add the costs of the abortive sale to his security. (1887) Muttie v. Benney, 
25 Ch. D., 636 ; (1865) Farrer e Lacy, 31 Ch. D., 42. 


power, é&c.—The words ‘in professed exercise of such power’ are ek — — 
equivalent to purporting to be made in pursuance of the power, the Act — 
making no distinction between a case where the exercise of the power is 

absolutely unauthorised, and one where it is improperly exercised for want — 


of notice or otherwise. A sale, therefore, to a bona fide purchaser — Ee Kg ge 

without notice would be valid, even if the security should prove to have = = = — 

been satisfied. (1876) Dicker v. Angerstein, 3 Ch. D., 600; cf. (1885) — k 
~ Madras D. & B. Society v. Passanba, 11 Mad., 201. But a purchaser taking a ia 


with actual notice would not, it seems, be protected, as the second 
paragraph of the section only embodies the usual clause in a mortgage 
witha power of sale, which has never been held to protect a purchaser 
with notice of the irregularity of the sale. See pp. 335, 336, ante. Cf. (1841) — aoe 
. Ke shaw e, Kalow, l Arak 974 ; Bailey v. Barnes de, 1 Ch, a eg: E 
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and to say “I will convey and confirm this sale,” not wi 
irregularity. (1890) Jn re Thompson and Holt, 44 Ch. D., 492,500. ` 
protection afforded by this section extends only to cases of professed e 
of the statutory power, such power should be expressly referred to in t 
conveyance; and it has been held in England that the provision in sab-+ setio d e * 
2, sec. 21 of the Conveyancing Act, does not apply, until the con 
has been actually obtained. Zafe Interest, dc., Corporation ~v. fe" fand ` 
Fire, &c., Insurunce Society (1898), 2 Ch., 230. But the present — : S 
differently worded. Waiver of notice. See Jn re Thompson and Ho is 
supra. Laches of mortgagor. An action to set aside a sale of a 
reversionary interest nearly ten years after the sale but shortly after tl 
reversion fell into possession was recently — in England on t 
ground of laches. Nutt v. Easton (1900), 1 Ch., 2 


Damages for unauthorised sale.— Damages may be given for a : 
unauthorised, improper or irregular sale; as selling before the time fixe — 
(1852) Brierley v. Kendall, 17 Q. B., 937; without proper notice, en ` 
Selwyn v. Garfit, 38 Ch. D. 273: when nothing was due, (1876) . e ` 
v. Angerstein, 3 Ch. D., 600 ; artes demand by an agent of the mortgagee for 
payment, without — time to the mortgagor to verify the agenc) 
(1883) Moore v. Shelley, 8 App. Cas., 285 ; after demand at the mortg 
place of business as provided in the mortgage-deed, but in the mortg 
absence and without giving a reasonable opportunity to hear wie: ` 
demand or comply with it, (1868) Massey v. Sladen, L. R, 4 Ex, 13 
Measure of damages. See (1861) Marriott v. The Anchor, Ces Co Gë 
3 DeG. F. & J., 177 ; (1869) Wolff v. Vanderzie, 20 L. T., 253 ; (1879) Nat 
Bank of Australasia v. United, e, Co., 4 App. Cas. 391. Tf there h 
been any misstatement in the particulars of sale, the mortgagee ` 
account for the difference between the price actually realized — 
which the property would have realized, if there had been no mis descrip 
tion. (1890) Tomlin v. Luce, 43 Ch. D., 191. 

Injunction to restrain sale.—The mere commencement ¢ 
action for redemption will not stop the sale. (1877) Jagjivan v. Sh 
2 Bom., 252 ; (1893) Muncharji v. Noor Mahomed, 17 Bom., "us 
Prichard v. Wilson, 10 Jur. ix. s.) 330; (1859) Adams vo * 
R. (Eng.), 213; distinguish (1852) Rhodes v. Buckland, ` a 
212; (1883) Macleod v. Jones, 24 Ch. D., 289. But sales — 
restrained pending a redemption action made necessary b A =- fus 
accept payment though the tender did not include the — th = : 
which was unascertained, the security being ample; (1860) J Sim 
2 Giff, 99; also after a threat to sell unless the mortgagor aic an jot 
not chargeable against him. (1850) Whitworth v. Rhodes, 20 L. J. 
Get E mere —— is no epet for : an inj neti m, ap 
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will certainly be granted to restrain a sale at a time and in a manner contrary 
to the terms of the power. (1866) Gil/ v. Newton, 12 Jur. (Ge s.), 220. To 
obtain an injunction, the mortgagor must pay into court the whole of the 
sum which the mortgagee swears is due to him (1880) Hill v. Kirkwood, 
28 W. R. (Eng.), 353 ; unless the terms of the mortgage-deed show that a 
less sum is due. (1883) Hickson v. Darlow, 23 Ch. D., 690, or a fiduciary 
relation exists between mortgagor and mortgagee. (1883) Macleod v. Jones. 
24 Ch. D., 289. In the absence of any such circumstance, the word of the 
mortgagee must for the purpose of the injunction be taken as conclusive. 
On the principle that one cannot blow both hot and cold, a puisne mortgagee 
cannot take advantage of an agreement by a prior mortgagee not to 
exercise nis power of sale, if the former repudiates the other terms of the 
agreement. (1852) Cockell v. Bacon, 16 Beav., 158. 

Pleadings in action to restrain sale.—The pleadings in an action 
for restraining a sale by the mortgagee must clearly disclose the fraud 
or irregularity on the basis of which relief is sought. (1859) Adams v. Scott, 
7 W. R. (Eng.), 213. 

Appropriation of purchase-money.—The mortgagee will be el i cr 
answerable if he pays the surplus to the wrong person. Thus if the first colt ric — 
mortgagee, with notice of a second mortgage, pays over the balance of 
the pnrchase-money to the mortgagor, he will be liable for if to the 
second mortgagee” See p. 383, ante. But where the mortgagee conveys 
under bis power of sale after the right of the mortgagor has been extin- 
guished by limitation, the latter has no right to the surplus of the 
purchase-money. (1879) Zn re Alison, 11 Ch. D., 284. If there is a surplus 
in the hands of the mortgagee and he cannot ascertain to whom it is 








payable, he is bound to set it apart in such a way as to be fruitful for — 
the benefit of the person who may turn out to be entitled to it. (1887) * 
` Charles v. Jones, 35 Ch. D., 545 ; (1891) Abdul Rahamen v. Noor Mahomed, — 
16 Bom., 141; cf. (1897) Eley v. Read, 76 L. T, 39; (1857) Tanner v. GE 
Heard, 23 Beav., 555. But if the surplus remains unproductive in con- ez 


sequence of notice from persons interested not to part with it pending 
disputes as to title, the mortgagee will not be chargeable with interest. ` 
(1855) Mathison v. Clarke, 25 L. J. (x. s.), Ch., 29. Residue of the E EEN 
money so received shall be paid, &c.—Surplus-proceeds of the — e a 
-conversion of the mortgaged property may, nevertheless, to avoid cireuity of ` Age: — 
` action, be retained by the mortgagee in payment of debts, other than the —ž 
_ mortgage-debt due to him from the mortgagor as against the mortgagor's - = E — 
estate, when solvent. But when the estate is insolvent, the balance must — = — 
` be handed over to the executor, and Ea E E ve — wë 
` other creditors for his debts beyond the mortgage-debt.. — 
ante; ef. (1872) In re General, Ec, —— 14 e (1836) ` 
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Right of mortgagee to sue for deficiency.—The mortgagee — 
can sue the mortgagor for the deficiency, if the proceeds of the sale are ~ 
insufficient to discharge the mortgage-debt. (1873) Smith v. Baker, In Ry ) 
8 C. P., 350. Distinguish (1862) Suroop v. Hurrish, 1 Hay, 60. For the — 
Roman law on the subject see Kelleher, 149. — 

Nothing in the former part of this section, &c.—Cf. sec. 19, 

sub-section 4, Conveyancing Act, 188]. It seems that this section will 
apply toa mortgage-deed executed after the Act came into force in pum | 
suance of a contract entered into before the Ist July 1882. For the former” 
state of the law ; see in addition to the cases cited at p. 21, ante, (1871) K 
Keshavrav v. Bhavanji, 8 Bom. H. C., a. c., 142 ; (1874) Venecata v. Vencata, 
23 W. R., 91; Byrne v. Bain, Punjab Record, No. 68 of 1875 Tt may be 
noticed that in England a direction to raise money by mortgage will carry 
with it an authority to create a mortgage with a power of sale. (1869) Jm ra 
Chawner's will, 8 Eq., 569 ; (1865) Leigh v. Lloyd, 35 Beav., 455. 

Trustees and Mortgagees’ Powers Acts, 1866.—The last para- 
graph of this section seems to be based upon a misapprehension of the 
provisions of the Act to which it refers, and as pointed out by Mr. 
Macpherson, Law of Mortgage, p. 674, the result is that when an English 
nortgage contains no express power of sale, one set of rules, namely, these 
laid down by Act XXVIII of 1866 is applicable to the exercise of a 
power of sale; while if the mortgage contains an expr@ss power of sale, 
the exercise of the power is governed by another set of rules, namely, those 
contained in this section." ; 

Mortgage of shares.—It should be noticed that a mortgage of 
stocks and other like securities of a fluctuating value carry with it @ 
power of sale after failure to pay at the fixed time and where no time ` 
is fixed, after the lapse of a reasonable time. Deverges v. Sandeman, dr, 

Co. (1901), 1 Ch., 70. . 





ZU. If, after the date of a mortgage, any accession a = 
made to the mortgaged property, the mortgagee, in the absence S 
of a contract to the contrary, shall, for the purposes of, — 


security, be entitled to such accession. —— 






















Illustrations. . 
(a) A mortgages to B a certain field bordering on a river. 


increased by alluvion. For the purposes of his security, B is er 
the increase. = 

















> It may be here noticed that the (1887) Jn re Hodson e? 
word ‘deed " in sec. 60f Act XXVIII 235 Ch. D 668. Butd 


~ of 1866 will include a memorandum of are not entitled to « 


deposit, though an equitable mort- 
gagee cannot convey the legal estate. 
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(b) A mortgages a certain plot of building land to B and afterwards 
erects a house on the plot. For the purposes of his security B is entitled to ~ 
the house as well as the plot. 

Accessions made to the mortgaged property.—See pp. 341- Accession to 
345 ; 772—773, ante. Trade tixtoresaftixed to mortgaged freehold premises, — 
after the mortgage, by the. mortgagor and his partner, occupying the 
premises for the purpose of their trade, will pass to the mortgagee. (1866) 
Cullwick e Swindell, 3 Eq., 249. For the most recent case on the point, 
see Monti e Barnes (1901). 1 Q. B., 205, where it is pointed out that in 
the case of a mortgage, the mortgagor presumably intends the fixtures to 
be for the permanent improvement of the property from which he does 
not contemplate being ousted. A mine or quarry opened by the owner of 
the inheritance, while he was still in actual possession, after the date of 
the mortgage will, on a similar principle, enure for the benefit of the 
mortgagee. (1879) Elias v. Snowdon, de, 4 App. Cas., 454. 

Right of puisne mortgagee who redeems.—Thie accessions will 
enure to the benefit of a puisne mortgagee who redeems a prior security. 
See. p. 350, ante. Equitable mortgagee. See p. 829, ante; cf. (1885) 
In re Roche's Estate, 25 L. R. Ir., 58, 284. 

Into whose hands accessions may be followed.—*ee p. 348, 
ante. Accessions though made by a purchaser for valuable consideration, 
or by a volunteer who has spent money in making them, will follow the 
security. Thus where a lease was renewed by the husband of the grantor of > 
an annuity charged on the lease with his own money, ft was held that as 
he took in right of his wife and had the opportunity of renewing in that 
right, he was in no better position than the grantor, as he took with notice 
of the charge. It was also held that the grantee was not bound to , 
contribute to the expense of the renewal. (1801) Moody v. Matthews, 7 Vez., 
174 ; ef. (1851) Sims v. Helling, 21 L. J. (s. s.), Cb., 76. Butin one case 
where a sale was delayed by the court to prevent the loss which would 











have resulted from a forced sale and additions were afterwards made to the — P 
property, it was held that the creditor getting the benefit of the increased O schte 
value on aale could not claim the value of the additions without allowance fae 
for labour and costs. (1866) Hill Pottery, Re, 15 W. R. (Eng.), 97. — EE SE 







71. When the mortgaged property is a lease for a term of Renewal ot — 
years, and the mortgagor obtains a renewal of the lease, the lense. 
mortgagee, in the absence of a contract to the contrary, es — e, 
the purposes of the security, be entitled to the new lease. ~~ Ce? 
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last case, the lease of the additional lands will not be a — (1843) Ac 
v. Fair, 2 Conn. & Laws, 205; and see Lewin, p. 192. 
mortgagor renders the renewal impossible by purchasing the re 
the estate so acquired will be subject to the mortgage. See p. 3 
cf. (1805) Evans v. Walshe, 2 Sch. & L., 519: 12 R. R, 88 un ; FO 
In re Lord Ranelagh’s Will, 26 Ch. D., 590 > distinguish (1817) . 
v. Russell, 3 Mer., 190. In other words, the mortgagor cannot inter 
and cut off the chance of future renewals to the prejudice of the mortgagee 
and the reversion is therefore considered as a substitution for F — 
security. p 
Preferential right of the mortgagee. —The right of the n ort e 
gagee to the accession will override the lien of a solicitor for costs. . D . 
Smith v. Chichester, 2 Dr. & War., 393. It will also override the Ge 
the Crown against the debtor, RE the lease is renewed after thea 
of the Crown debt. (1823) Factor v. Philpott, 12 Price, 197 
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72. When, during the continuance of the mortgage, t | 
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mortgagee takes possession of the mortgaged propeti e may 
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spend such money as is necessary— 


(a) for the due management of the property and the colle 
tion of the rents and profits thereof ; | 
(6) for its preservation from destruction, forfeiture or sale ; 
(c) for supporting the mortgagor’s title to the property ij 
(d) for making his own title thereto good against the mor 
gagor : and E- 


y 
$ 
p 


ne 





(e) when the mortgaged property is a renewable lea 
tor the renewal of the lease : : 


and may, in the absence of a contract to the con rar 7 Sé i 
such money to the principal money, at the rate of interest pa 
on the principal, and, where no such rate is fixed, at th he ri 


— 


xh a 
of nine per cent. per annum. Ce 


Where the property is by its nature insurable, P e ig 
may also, in the absence of a contract to the contrar: , in e 
keep insured against loss or damage by fire the whole 
of such property ; and the premiums paid for any s 
shall be a charge on the mortgaged por in ai 
— money, with the same Ae and ` 
same rate. 
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would be required in case of total destruction to reinstate the 
property insured. Ka 

Nothing in this section shall be deemed to authorize the 
mortgagee to insure when an insurance of the property is kept 





up by or on behalf of the mortgagor to the amount in which the 
mortgagee is hereby authorized to insure. 


When during the continuance of mortgagee, &c.—For the . 
right of a mortgagee to take possession himself or appoint a receiver, see 
pp. 370, 372, 603—606, ante. As to when a mortgagee may be said to take 
possession, see pp. 606—610, ante See also (1847) Flint v. Walker, 5 Moore 
P. C., 180. 

For the due management of the property, &c.—See pp. Cases where _ 
636, 637. See also (1864) Brojonauth v. Bhugobutty, 1 W. R., 133. Police et aan A 
charges, discount and patwaree’s fees are also allowed to the mortgagee in Money: man- — Lë 
the North-West over and above the usual allowance of 10 per cent. for — 
expenses of collection. Herra v. Lachman, S D., N.-W. P. (1858), 447. A 
mertgagee will be also allowed payments to a person for taking charge of 
the premises to save them from deterioration. (1862) Brandon v. Brandon, ` 
10 W. R. (Eng.), 287. For the apportionment of expenses where only the s = 
old establishment is employed in managing the mortgaged estate ; see (1833) Zei 
Leith v. Irvine, 1 M. & K., 277 























For its preservation from destruction, &c.—The word Preservation. j 
“sale” here must be understood ejusdem generis with destruction and — 
forfeiture ; see p. 639, ante. See also (1888) Gudhar v. Bhola, 10 All, 611 ;- Pe EK ; 
distinguish (1740) Anon., 1 Atk., 103 ; (1899) Perianna v. Marudainayagam, KS — 
22 Mad., 332; 9M. L. J., 166. Where, therefore, the sale would only Lë 
operate on the equity of redemption, the mortgagee will not be entitled- = fe, . 
toadd any payments made by him to his security. Nursing e. Nabayandas 
(1890), Bom. P. J., 211. But the mortgagee will be entitled to add to the ` $ 
—  mortgage-debt any inevitable charge such: as selami, local cesses or enhanced 

assessment imposed on the property since the execution of the mortgage; ` 
unless the terms of the contract expressly or by implication place the barden = 2 
on him. Sadanand v. Ratanji (1886), Bom. P. J., 683; Ahmed Fakir*v, = =~ 
z A | Dayabhai (1896), Bom. P. J., 710. On the other hand, the mortgagor's right _ — 
to redeem will not be extinguished by a purchase by the mortgagee, — 
Ze ` the latter makes default in paying an assessment which be is bi Joun nd F de 
Sie discharge. See pp. 318-9, ante ; see also (1896) Genu v. Sakharam, 2 DS ST —— 
271 ; Shambu v. Babaji (1889), Bom. P. J., 160. Salvage ges. In 
= before the Transfer of Property — 
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tenant for life to remain in possession without paying such rents. (134 
Hill v. Brown, 6 Ir. Eq. R, 403. But if there is a prior cl arge, t € 
mortgagee in possession is bound to apply the rents and profits in * cha rge ` 
of the redemption-money in priority to the debt due to him on his s 
(1837) Sloan e Mahon, 1 Dr. & W , i89. Ee 
— For supporting mortgagor's title, to: pp. 637-638 
mortgagor's cf. (1886) Subbanha e Yacooh At, LG EF R., 66. See also (1898) Bi 
SE v. Stawell, 1 Dr. & Wal., 618, where a mortgagee who ——— 
= defended an action — the land at the request of the mortgag 
held entitled to be paid his costs in equal priority with his mortg 
as against puisne incumbrancers. Cf. (1857) Owen v. Crouch, 5 ` 
(Eng.), 545 ; distinguish (1844) Ho-lock v. Smith, 1 Coll., 298 ; ten a 
v. Cheeley, 15 Beav., 209; (1838) Dryden v. Frost, 3 Myl. & C. 670. 
where a mortgagee acts as his own solicitor in a suit in defence < 
own title, he will only be allowed, as against a second mortgagee, his co costi 8 
out of pocket. (1857) Sclater v. Cottam, 3 Jur. (x. s.), 630. — 
For making his own title thereto, &c.—See p 638, Ze vo n 
England, it is, of course, to allow the costs of an action on the covenal * 
they have been properly incurred. (1869) Merriman v. Bonner, 10 , 

(N.s.), 534. Distinguish (1830) Fletcher, Ex Parte, Mont., — 







































senri | 


*5* 





Lë 





Lewis v. John, 9 Sim., 366. Costs of obtaining ` nis 

(1705) Ramsden v. Langley, 2 Vern., 536; (1803) Hunt v. KSE 

70. Distinguish (1841) Ward v. — l1 Sim., 534. J 
Hunela For renewal of mortgaged taana d pp. 164, 347, 639, as 
SCHER Outlay e mortgagee whose title is disputed.—See ( J 


- Bindubasint v. Harendra, 25 Cal., 305: see also (1865) Budan Wi Seeta 
5 W. R., 126. In neither of — cases, however, was any right to e fs 
the land claimed by the plaintiffs. — 
Remedy of mortgagee.—It seems to be doubtful whe he 1 
mortgagee can, in the absence of a covenant to that effect, recover al in yos 
é which he may spend under this section personally from the © 
See p. 655, ante. (1899) Bavanna v. Bala, 9 M. T.. J., 177; but s 
Imdad v. Bodri, 20 All., 401. See also Hood and Challis, p. — 
said that a mortgage- ES ought to contain a covenant for the re 
such money. For the Roman law on the subject, see Gë: 
x Usufructuary mortgagee. An usufructuary mortg 





= K claim a right of sale is not entitled to any charge in re ons ` 
d made by him for the protection of the mortgaged pre 

— Perianna v. Murudainaygam, 22 Mad., 332; 9M. L. . je 
pape a, mortgagee is not in possession. Bee pp. 370, 655, an 
Wiere the property is ‘by its nature insur: ble, / ` 
ee = & ARC Vict, e Al, sec 19, sub-sectiou (i), Ger i s ny bu 


| =~ effects or property of an insurable ee the 

— or not, being or forming part of the ‘mor tenes | pre 

oat Se the — money: is to be ay Ka is di 
RE (ee — E: —— Kë — 
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post. Itshould be noticed that there is no provision in the Act requiring a , 
mortgagor, who keeps up an insurance where the property is not insured + 

at the date of the mortgage, to apply the money either in reinstating 

the property or in reducing or discharging the mortgage-debt. Cf. | — 
sec. 23 (3) and (4) of the English Conveyancing Act, 1881; and see 
Hood and Challis, pp. 76-8.' On the other hand, an unauthorised insurance 

by the mortgagee will not enure to the benefit of the mortgagor, who cannot, 
therefore, require the money payable on the policy in case the property is 
destroyed, to be laid out in restoring the premises. See pp. 639, 640, ante. ` 
Cf. (1813) Er parte Andrews, 2 Rose, 410; (1835) Phillips v. Eastwood, 

LI. & G. t Sugden, 289. See also an article on Insurance of Limited 
Interests in 10 L Q -R., p. 48. Charge on the mortgaged property, 
é&c.—The words ‘charge on the mortgaged property in addition to the 
principal money with the same priority’ occur only in connection with 
the payment of premiums. The explanation of this ia, perhaps, to be 
found in the fact that the latter provision reproduces almost word for 





word sec. 19 (ii) of the English Conveyancing Act, 1881. This | ~ 
would also account for the omission of the words ‘and where no such 
rate is fixed at the rate of nine per cent. per annum,’ which are to be LGS De 
found in the earlier part of the section. It would seem from the wording : : F 
of the clause that if insurable and non-insurable properties are mort- a es 
gaged together, the mortgagee can only claima charge on the former. — gst 
Insurances by successive mortgagees.—Payment to a first in- — 
cumbrancer of a sum which does not represent the difference between A 
the insurable valne of the mortgaged premises and their value after 
deterioration by fire, though sufficient to reinstate them will not prevent ZA 
a puisne incumbrancer from recovering against his own insurers for loss — 
sustained by him, if the money paid to the first incumbrancer is not — 
expended on reinstatement. (1888) Westminster, de, Office v. Glasgow, de, — e — 
Society, 13 A. C., 699. : Se $ a 












73. Where mortgaged property is sold through failure Charge on, F 
to pay arrears of revenue or rent due in respect thereof, the rovenue 
mortgagee has a charge on the surplus, if any of the procesii EN 
after payment thereout of the said arrears, for the amount re- 
‘maining r due on the mortgage, unless the sale has been occasioned ` 
br some default on his part. — 


The section is not very carefully — bus fo ix uge np — E 
re deal with cases in which the sale has the effect — ge alt "E 





ats + Even a covenant to insure con- Whiteley, 2 Ra., 14; di 
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? incumbrances, it being an established rule that a mortgagee will bee 
for the purpose of the security to all such interests as may — 
place of the mortgagor's interest. See pp. 332, 333, ante ; cf. 57 and 58 1 o 
c. i sec. 21 (c); distinguish (1883) Rajagopal v. Subbaraya, 7 — = | 

; (1886) Padakannaya v. Narasimma, 10 Mad., 266 ; (1862) Koonjbehary 
v. ar 1 Hay, 466. See the general principle discussed, pp. 351—357 = 
ante; cf. (1864) Mur-Deo v. Fucia, 1 W. R., 270. For the distinction 
between rights acquired under sec. 53 and — acquired under see Ze 
54 of Act AL of 1859, see (1889) Jogessur v. Xhetter, 17 Cal, 148. ZE 4 
principle which underlies this section would also entitle the mortgagee t 
claim a charge on the purchase-money where the land has been —— — 
the Land Acquisition Act. (1882) Fentata v. Krisina, 6 Mal. 344. But it = 
seems that if the mortgagee does not claim any part of the compensati 
money in response to the notification under the Act, be cannot claim the ` 
amount of compensation in the hands of the Collector as part of his security, = 
(1893) Basamal v. Tajammal, 16 All.. 78. Damages for injury to = 
mortgaged —— See p. 346, ante. For the Roman law on the 
subject, see Kelleher, 49 ; cf. Art. 1951, Civil Code of Italy. — 

Limitation.—A suit to recover surplus-proceeds is substantially a suit — 
to enforce a charge upon the land. (1899) Kamalakant v. Wiere ` 
Cal., 180; (1897) Jogeshur v. Ghanashyam, 5 C. W. N., 356; — 
(1883) Shyam v. Land Mortgage Bank, 12 C. L. R., 440. 
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Right of 74. Any second or other subsequent mortgagee may, ‘J S 
mortgagee to any time after the amount due on the next prior no a 
mortgagee. become payable, tender such amount to the next prior mort 
and such mortgagee is bound to accept such tender and to given 
receipt for such amount; and (subject to the provisions of tl 
law for the time being in force regulating the registration of 
documents) the subsequent mortgagee shall, on obtaining | suc 1 
receipt, acquire, in respect of the property, all the r g ac 
powers of the mortgagee, as such, to whom he has made ag d 
tender. te Së be 












* E 
"it os ae _ Right of puisne mortgagee to pay off prior mortgag' 
a a This section, which must be read with sec. 80, only deals with the rigl 
e RL of a subsequent mortgagee as against the next prior mortgagee „ whil 


next section deals with the rights of subsequent Beier eainst 
mortgagees generally. See pp. 298, 299, ante. If the next ees - moi £ 
-~ does not accept the tender, the only remedy is to sue hi n * redem 

— In this view, it is not quite easy to discover the utility of of this sectic 










KE 





so far as regards redemption, foreclosure and sale of the —— gageo a 


_ mortgagees as his mortgagor has against such prior mortg zag 
— mortgagees, and the same rights against the subse ue 
R ‘gagees (if any) as he has against his mortgagor. 





TRANSFER OF PROPERTY ACT. 865 





Receipt for the mortgage-money.—ompare the provisions of 
the Building Society’s Act, 1874, s. 42; the Industrial and Provident 
Society’s Act, 1893 ; and the Friendly Society’s Act, 1896. 


Where puisne mortgagee is bound to proceed by way of 
execution.—It has been held in a Madras case that any rights which may 
be acquired by a puisne Incumbrancer who pays off a decree on a prior 
mortgage can only be enforced by process of execution and not by way of 
action. (1899) Bavanna v. Bala, 9 M. L. J., 177. 

Where puisne mortgagee is not bound to sue —A person 
who pays off an usufructuary mortgage is entitled to remain in possession 
for the satisfaction of the debt due to him, and is not bound to bring any 
action for the money. (1870) Fyezoollah v. Kazim, 14 W. R, 29. But if 
he does not insist upon his rights when the mortgagor seeks to redeem 
him, he will not afterwards be permitted to bring any action for the money. 
(1899) Bavanna v. Bala, supra. 

Subrogation where mortgage is paid off with money 
advanced by third person.—See pp. 396—407, ante; cf. Bhima v. 
Bhiwa (1888), Bom. P. J., 245; Ranu v. Kedar (1894), Bom. P. J., 93; 
Raoji v. Narayan (1896), Bom. P. J., 629 ; (1898) Amar v. Goloke, 4 C. W. 
N., 769; but see Venkatesh v. Linga (1883), Bom. P. J., 362 ; (1899) Dhapi 
F. — 4 C. W. N., 297, 303. See also Kelleher, p. 107. 

Rights of second mortgagee.—“ There is no provision in the 
Transfer of Property Act to support the proposition that a second mort- 
gagee may, by a transaction between himself and the first mortgagee, 
without knowledge and concurrence on the part of the mortgagor, acquire 
a new right over the E property.” Per Shephard, J., in (1899) 
Perianna v. Marudainayadam, 22 Mad., 332. 

In the English law, a subsequent mortgagee may throw his own 
debt on all the properties, comprised in the first mortgage, and he ` — 
may do this, even if the mortgagor was not the owner of some of — 
the properties when the subsequent mortgage was executed. See Mog 
pp. 423—427, ante ; cf. (1743) Titley v. Davies, 2 Y. & C., 399 ; (1847) Sober Wie: 
v. Kemp, 6 Hare, 155, 160. For other cases under this section, see (1885) 4; dE 
Sirbudh v. Raghunath, 7 All., 568, 574 ; Memi Koopmia v. Chidambaram, = 
19 Mad., 105. 
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75. — second or other subsequent mortgagee has, Rights of 


gaged property, the same rights against the prior — Seen 






= _ Nome.—Se pp. 299, 300, 368, 309, anes 
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Liabilities of 
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76. When, during the continuance of the mortgage, the ~ 


mortgagee takes possession of the mortgaged property, — 2 Fe. 


We: — 





(a) he must manage the property as a person of E 
prudence would manage it if it were his own ; 

(b) he must use his best endeavours to collect the rents and ` 
profits thereof ; aa 


(c) he must, in the absence of a contract to the contrary, ont 
of the income of the property, pay the Government 
revenue, all other charges of a public natu~e acerumg = 
due in respect thereof during such possession amd a 
any arrears of rent in default of payment of whieh 
the property may be summarily sold ; 

(dì) he must. in the absence of a contract to the contrary, 
make such necessary repairs of the property as he 
can pay for out of the rents and profits thereof gtt 
deducting from such rents and profits the payment > 
mentioned in clause (ei and the interest on the prin- 
cipal money ; ES. 





(e) he must not commit any act which is destructive or 
permanently injurious to the property ; — 


(f) where he has insured the whole or any part of the 
property against loss or damage by fire, he must, if ` 
case of such loss or damage, apply any money which i 
he actually receives under the policy or 50 — 
thereof as may be necessary, in reinstating the pro- · 
perty, or, if the mortgagor so directs, im reduction 
discharge of the mortgage-money ; g E 

(g) he must keep clear, full and accurate —— 
sums received and spent by him as — 
any time during the continuance of the m 
give the mortgagor, at his request and ¢ a 
copies of such accounts and of the vouc : rs by Ge 
they are supported; _ Pë 

(h) his receipts from the mortgaged property o 
property is personally ours Kë: 
pation-rent in respect thereof, ` 
an ape mentioned in 


/ 
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interest thereon, be debited against him in reduction 
of the amount (if any) from time to time due to him 

“on account of interest on the mortgage-money and, so 
far as such receipts exceed any interest due, in reduc- 
tion or discharge of the mortgage-money; the surplus, 
if any, shall be paid to the mortgagor ; 

() when the mortgagor tenders, or deposits in manner 
hereinafter provided, the amount for the time being 
dae on the mortgage, the mortgagee must, notwith- 
standing the provisions in the other clauses of this 
section, account for his gross receipts from the mort- 
gaged property from the date of the tender or from 
the earliest time when he could take such amount ont 
of Court, as the case may be. 


[f the mortgagee fail to perform any of the duties imposed — — 
n 
upon him by this section, he may, when accounts are taken in default, < 


parsuance of a decree made under this chapter, be debited with 
the loss, if any, occasioned by such failure. 


When mortgagee accounts as mortgagee in possession.— Duties of . 
See pp. 610—15, ante, and cf. (1843) Faulknerv. Daniel, 3 Hare, 199,220; (1862) mortgages in 
Bertrand v. Dares, 31 Beav., 440. A mortgagee in possession ander an in- 
valid contract to buy is also liable to be treated as a mortgagee in possession. 
(1853) Robertson v. Norris, 1 Giff, 421. For the liability of grantee of mort- 
gagee’s interest in confiscated land, see (1867) Mahomed v. Sookh, 2 Agra, 116. ` 
Must manage the property, &c. See pp. 619—621, ante. See also Management 7 
(1870) Deonarain e Naek Persad, 2 N.-W. P., 217; cf. (1879) National ene? SÉ 
Bank of Australasia v. United, €c., Co., 4 App. Cas., 391, 409. See, also — 
Dada v. Dhondo (1887) Bom. P. J., 124 ; cf. sec. 151, Contract Act. ës 
Must use his best endeavours, &c. —See pp. 621—629, ante. Pay- Collection of a 
ments agreed to be made by the actual occupier of the soil, under a license to- — 
dig earth and make bricks, are in the nature of rent. (1828) Hankey, Er 
parte, Mont. & MAr, 247. Right to byegone rents as against 
bankrupt mortgagor's assignee. (1829) Calwell, Er parte, 7 Moll., 
259 ; distinguish (1842) Carr, Ex parte,2 Mont. D and D., 534 ; see also pp, — —— 
616, 617, ante. It should be noticed that in the English Law the position ` | E 
of a —— onset ag os tes ba It 
—— hie can a” ee E Se 
he may safely pay his rent to him. But the tennt is lis 
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to the mortgagee and attorning tenant to him which is regarded a 
eviction by title paramount. But the mortgagee, if he has not | 
in actual possession, cannot maintain an action for mesne profits 
a tenant, who has come in after the mortgage. (1850) Turner v. — 
€c., Co., 5 Exch., 932 ; (1850) Litchfield v. Ready, id., 939. 

Must in the absence ofa contract to the contrary out ortee ai 
income of the property pay the Government revenue, —— 
See pp. 631—633, ante ; cf. Arts. 1892, 1893, Civil Code of Italy. Dr. Wit e GG 
Stokes thinks that the word ‘and has been inadvertently dropped after the ` d 


words ‘Government revenue.’ This, it may be noticed, is not the only in- E: 
stance of inadvertence in the draftsman; for, as the clause stands, 
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Ferd 


mortgagee would be bound to pay arrears of rent due at the time of his taking ` A 
possession. Asa set off, however, he is not bound to pay any rent whieh may 
accrue due subsequently. Then, again, it is not quite clear what is meant by ` ) 
the extremely vague term, ‘ charges of a public nature? Nor isit elear that ~ 
the word ‘rent’ would include collateral sums payable to the — 


ar 





It has been recently held in England that a sub-lessee, by way 
mortgage, comes under no liability to the origival lessor either 
payment of rent or for performance of covenants in the original lease, 
entry into possession of the sub-term does not make the sub-lessee liable 
to the lessor. Thus, where the assignee of a lease mortgaged the — 
by way of sub-demise, it was held that the original lessee could not sue the 43 
mortgagee to recover rents, which he had been compelled to pay to the 
lessor, though the mortgage provided that the mortgagee should, if | 
entered into possession, in the first place pay the rent reserved by th 
original lease ont of the rents and profits and the mortgagee did | 
pay the rent which accrued due while he was in possession. 
Tottenham, &c., Society (1899) 1 Q. B., 161. — 
He must in the absence of a contract to the Bos 
make such necessary repairs, &c.—See pp. 633, 634, ante. 
gageé is not bound, either under this or the preceding — =] 
money out of his own pocket. It follows that where the whole ? 
tu be taken in lieu of interest, the mortgagee is under no e 
make apy repairs. Dist. (1891) Shivaderi v. Jaru, 15 Mad., 290. — SÉ 
He must not commit any act, &c.—See p. 619, ants, ) 
Farrant v. Lovel, 3 Atk., 722. The mortgagee is bound not only to 
from committing waste, but also to restrain others from 
Lachmi v. Jethumal, 16 All., 386: but see Macpherson, %3 
(1889) Baquar v. Nisar,5 A. W. N., 262; see also Amrat v: 
Bom. P. J., 373. Buta mortgagee of a forest is e ` 
trees for sale in the customary manner. Pandurang vw. Toi re ( 
P. 3a ët SA mortgagor is en itled to recover damages from 
and also from a sub-mortgagee or any other eraits = 
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may recover damages for waste committed;—as by the improper cutting 
down of trees. But those only are liable in damages who have been SÉ 
guilty of the wrong for which redress is sought; and therefore a sub- Se. 
mortgagee is not liable for damage caused before his entry.” Macpherson, 





p- 282. 

Where he has insured, &c.—See the notes to secs. 49 and 72. Insurance. 

He must keep clear, full and accurate accounts, &c.— 
See pp. 635, 663, ante. As to when the mortgagee may be called upon to — 


account ; see p. 658, ante. WW 
His receipts from the mortgaged property, &c., shall be Mode of ae 
debited against him, &c.—See pp. 658—663, ante. Where the mort- counting. 
* gages under a zuripeshgi lease does not pay the agreed rent, the mortgagor 
may debit it in the accounts to the mortgagee and no question of limitation 
l ean arise. See p. 665, anta ; cf. (1864) Ram v. Madhab, 1 W. R., 144. d 


When mortgagee accounts for gross receipts.—See pp. 641, 
612, ante. See also Arima v. Ahmudee, S. D. A., N-W P., 1854, p. 1; e 
Rerghunath v. Sacdashic (1886), Bom, P. J., 256. Cl. (i) does not expressly 
provide for the mortgagee paying interest on the gross receipts, but see 
p- 662, ante; cf. (1869) Bechoo v. Sheo, 1 NW. P., 111. Bat a mortgagee Ze 
in Possession against whom a decree for redemption has been made is e 
entitled to reap a crop standing on the land. Where, therefore, a mort- s — 
gagor i+ put into possession before the mortgagee can reap it, he is — 
entitled to re-possession on his returning the money -paid to him, and 
if before he can be so reinstated the mortgagor has reaped the crop, he 
will be entitled to the value of it. Balaji v. Tatya (1887), Bom. P. b A 114. 
A mortgagee in possession of business premises is entitled to carry on 
business for a reasonable time so as to enable him to sell the thing as a going 
"7 —eoncern, and for that purpose to nse the name of the mortgagor's firm. 
1876) Cook e Thomas, H W. R. (Eng.), 427. 

e Mortgagee in possession not entitled to pay rents to mort- 
* gagor after notice of another incumbrance.—See pp. 629 —631, 
antes aee also (1634) Chapman v. Tunner, 1 Vern., 266, where the mortgagee ) 
was charged with the profits because he was guilty of fencing with his 
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«Mortgage against the assignees of the mortgagor who had become nm 
woe edt wees anaes ae ee ` SX 







| Sew pp. 624, 635, mnte; ef. (1963) Jaffree v. (Urbes, 3 Agra, 153. Beier 7 

KA may also forfeit his right to costs ; (1872) Xullyan v. Sheo 
G “48 W. B, 0; so aiso: the notes to see. 98, post. ‘The | 

a mortgagee im possession does not terminate with t 
Mo⸗ a a Nor to Dare 
— se p- —— ers t 


—* F fer anlt, t o 








Ae, 
vi 


— 





rap he SÉ * aa —— A WI 
ka 2 Et. 
Sg e j d S ` 


* 
kó 
Receipts in 
heu of interest, 
a 
































870 LAW OF MORTGAGE. l — 


His receipts from the mortgaged property, &c., Cl crs | 
Where a mortgagee in possession pays rent to the ground landlord, == 
to be allowed such rent in account, but not after he has — 
reversion. (1862) Brandon v. Brandon, 10 W. R. (Eng.), 287; ch 

ty 





Doolu v. Damodar, 3 W. R., 162. The clause under notice which, 
way, is rather out of place in this section must be read 

provisions of sec. 72 under which the payments of the — 
are treated not as outgoings, but as accretions to the principal mon — d 
though it is dificult to see why money spent for the due mar — 
of the property or the collection of the, rents should not be- p 
as outgoings in the same way as payments mentioned in — Oo 
and (9) of the present section. This is not mere verbal criticism ;- or 
while no receipts can be carried to the debit of the mortgage without 
deducting the last-mentioned payments, the mortgagee may have to waib 
for the repayment of monies spent by him under sec. 13, till the 
principal money becomes due, Clauses (d) and (A) do not also fall in with = 

one another, for the repairs are only to be made out of the nett income 

after deducting the interest. For forms of ordér directing accounts 
a mortgagee in possession, see 2 Seton, 1620, No. 1; accounts with ri 
lind, Nos. 2,3; accounts of rents and repairs, and lasting improven — 
Ibid, 1621, No. 4; and see (1885) Houghton v. Sevenoaks Estate Co., SCH e 


R. (Eng.), 341. For form of account, see Daniel C. F., 657. s a 


T, 
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Kier? 
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Receipts, Income, Rents and Profits.—It should be noticed t hat 
these words are used in this section indifferently to denote the s J 
thing, in violation of one of the most elementary rules of draftsmanship 


RK 


‘Mortgage-money’ also seems to be employed for principal ` mor SS 


d. Nothing in section 76, clauses (+), (d), (g) and 
applies to cases where there is a contract between the mortg 
and the mortgagor that the receipts from the mortgaged D 
shall, so long as the mortgagee is in possession of the prop e? 
be taken in lieu of interest on the principal money, or Ge 


such interest and defined portions of the principal. à ech 


A contract between the mortgagee and the mor me a 
that the receipts, &c.—Where all that appears is al 
delivery of possession of land as security, no condition for an a 
be engrafted on the transaction; and the mortgagor will or ly CR 
mitted to redeem on payment of the principal sum. Makai v- P 
bai (1877), Bom. P. J., 169 ; distinguish Babaji v. Tatya (188! 39), Be 
18. It should be noticed that though a mo a posses : 
has not to account for rents and profits under the t ms o a 
cannot claim for necessary repairs, he may be entitled ts o be e n 
expended in protecting the estate, as, for instance, e 
— CAN v. Umabai (1884), Bom. P. per 
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Priority. 4 
78. Where, through the fraud, misrepresentation or gross dk eege, 
of prior 
neglect of a prior mortgagee, another person has been induced mortgagee. 
to advance money on the security of the mortgaged property, the 


prior mortgagee shall be postponed to the subsequent mortgagee. 


Rules for determining priority.—See pp. 455—460, ante. See —— 
also Kelleher, 24, 82, 83, 107, 113, 121, 123—132. It should be noticed that ** briority- 
a mortgage ‘subject to prior incumbrances’ will not include a prior charge, 





where it was unknown to the mortgagee and it does not appear to have 
been the intention of the mortgagor to include it. (1843) Greenwood v. 
Churchill, 6 Beav., 314. Creation of new debt. S, who had a mort- 
gage for 4,000]. forgave the mortgagor 800/., and three years afterwards 
lent him 8007. again; during the intervening time, a mortgage was 
made to J for 2,0007. on the same estate. It was held, that the loan of 
8007. could not be considered as a continuance of the old mortgage, as J 
against an intervening imcumbrance. (1742) Shepherd v. Titley, 2 Atk., 350. 
Contributory mortgages. See pp. 458—60, ante, and see the recent 
ease of Stokes v. Prance (1898), 1 Ch., 212, where it was held that the ordi- 
nary rule that the mortgagees rank equally will not be displaced by the use 
of the word residue. It was also held that a personal guarantee given by 
one of the contributory mortgagees to the other could not prevent the 
assignees of the former from helping themselves out of the fund, though 
it was admittedly insufficient. Distinguish (1876) Middleton v. Pollock, 4 
Ch. D., 49. Sub-mortgages. If the security proves deficient, the sub- 
mortgagee will be entitled to priority in respect of the amount advanced by- 
him. (1842) Berridge, Exp.,3 Mont. D. & D., 464; 7 Jur., 1141. Mortgage 
debentures. ‘See pp. 462, 463,ante. Mortgage with possession in 
the Konkan. See p. 483, ante. Anunt v. Arjun (1880), Bom. P. J., 293 ; 
Wamanjt v. Amba (1881), Bom. P. J., 117 ; Naro v. Balaji (1880), Bom. P. ži 
J., 303. Distinguish (1867) Hari Ramchundra v. Mahadaji, 8 Bom. H. C., E 
50. Butif the mortgagor remains in possession as tenant under the mort- 
gagee, the’ latter will be treated as having taken possession. Anunt v. Arjun; 
Wamanji v. Amba, supra ; Shival v. Naro (1882), Bom. P. J., 191. | = 





Priority lost by fraud or misrepresentation.—See pp. 488—490, 
ante. Cf. (1699) Draper e Borlace, 2 Vern., 369. Distinguish (1706) Jbbotson 
v. Rodes, 2 Vern., 554; (1878) Faithful v. Ewen, 7 Ch. D., 495 ; (1887) 
Macfarlane v. Lister, 37 Ch. D., 88; (1887) Gheran v. Kunj, 9 All., 413. 
Upon the treaty for a mortgage of an estate, a person who was entitled 
to be recouped out of the estate, in case a certain incumbrance was ; 
levied out of his own estate, was in communication with the mortgagee — 
upon the subject of the mortgage, but did not inform him of his equitable _ | 
— it was held that he could not Wee AEN claim against ` 
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the mortgagee. (1844) Boyd v. Belton, 1 Jo. & Lat., 730. But mere omi ssion S 

to comply with the provisions of a statute will not in the absence of 
fraud or negligence affect a security which is otherwise valid. It u d | 
to be thought at one time that a director or officer of a limited 
company advancing money on the security of a debenture or ‘mortgage 2 


* 


made by the company and omitting to register it could not acquire a valid — 2 
charge against the creditors. But it is now settled that it is neither justice fs 
nor equity to inflict a forfeiture which the statute does not impose in addi- ` Kg 
tion to the penalty which it does. (1887) Wright v. Horton, 12 App. <a 
Cas , 371. Re: 
Priority lost by gross neglect.—See pp. 490—508, ante. It isnot 
gross negligence to allow a trustee in whose name a mortgage has been taken, ` 3 
part of the money belonging to the wife of the trustee, to hold the mortgage- — a 
deed. (1861) Stockhouse V. Countess of Jersey, l d. & H. s$ 721. Cf. (1889) ee 
Carritt v. Real, and Personal Advance, &c., 42 Ch. D., 263. Not asking 
for or improperly surrendering title-deeds. Pp. 492-497, ante; 
see also pp. 503—508, ante ; cf. (1849) Worthington v. Morgan, 16 Sim, 547. à 
Omission to search the register. Pp 503—508, 516—519, ante 
Cf. (1761) Morecock v. Dickens, Amb , 678; (1750) Cator V. Cooley, p 
1 Cox,, 183; (1826) Ball v. Riversdale, Beat., 550; (1826) Lindsay — 
Gibbs, 3 Dez & J., 690, 698; (1826) Wiseman v. Westland, 1 Y: Ee 
117 $ 30 R. R., 765 ; (1854) O Byrnes Estate, 15 Ta R. Ir., 373. ; 
Where one person puts itin the power of another to deceive 
a third person. Pp. 497—500, ante. The mere omission by a person to — 
do something which it is not his duty todo but which if done would age? 
prevented loss to another, is not sufficient to render such person liable for 
such loss, nor to deprive him of any right which he would otherwise have ` ` 
had against that other. (1876) Arnold v. The Cheque Bank, 1C. P. D.,578; E 
(1876) Kenh v. Burrows, 1 C. P. D., 722, reversed on appeal but not € om - 
this point. Cf (1887) Govind v. Ravuji, 12 Bom., 33. Effect of reles = 
of prior charge. See pp. 531—539, ante; ef. (1843) Greenwood ¥ 
Churchill, 6 Beav., 1843. ia 2 
When forfeiture of priority in favour of one mortg ae E 
will enure to benefit of other mortgagees.—Pp. 500, 501, o 
For the adjustment of rights where later incumbrancer is preferred to 
earlier one but not to another coming after earlier incumbrancer—See p $ 
ante. Uf. Kelleher, p. 133. F 
Implied promise to indemnify.—Whiere a mortgagee gree 
to postpone his security at the instance of the mortgagor in order. ab 
the latter to obtain a fresh advance, the court will infer an impiie L d pr 
by the mortgagor to indemnify the mortgagee against Bie — Dn 
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(1885) Ex parte Ford, 16 Q. B. D., 305. S * 


79. If a mortgage made to secure future a 
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account, expresses the maximum to be secured thereby, a subse- when maxi- 
mum is ex- 
quent mortgage of the same property shall, if made with notice pressed. 


of the prior mortgage, be postponed to the prior mortgage in 
respect of all advances or debits not exceeding the maximum, 
though made or allowed with notice of the subsequent mortgage. 


Jilustration. 


A mortgages Sultanpur to his bankers, B & Co., to secure the balance 
of his account with them to the extent of Rs. 10,000. A then mortgages 
Sultanpur to C, to secure Rs. 10,000, C having notice of the mortgage to 
B & Co., and C gives notice to B & Co. of the second mortgage. At the 
date of the second mortgage, the balance due to B Æ Co. does not exceed 
Rs. 5,000. B & Co. subsequently advance to A sums making the balance 
of the account against him exceed the sum of Rs. 10,000. B é Co. are 
entitled, to the extent of Rs. 10,000, to priority over C. 

If a mortgage, &c., expresses the maximum to be secured 
thereby.— The provisions of the section will not obviously apply, where 
the security is given On account of the general balance of a floating account. 
But, as pointed out by Lord Romilly, there is no distinction in principle 
between such a case and one where a limitis putin. (1871) Menzies v. 
Lightfoot, 11 Eq., 459, 466. The section as originally drawn was confined 
to mortgages made to secure running amounts and was afterwards extended 
to mortgages to secure further advances, and the performance of engage- 
ments by the Law Commissioners in 1879 on the ground that the proposed 
rule was more just than the English law on the subject. The opinion S 
of the three Law Commissioners may not, however, be shared by the 
mercantile community in this country ; but as the section only applies 
to mortgages of immoveable property, they will not probably be much 
affected by this novel experiment in legislation. 

For some remarks on this section, see pp. 463—470, ante. See also 
Dank of Africa v. Salisbury, €c., Co. (1892), A C., 281. 


80. No mortgagee paying off a prior mortgage, whether 
with or without notice of an intermediate mortgage, shall thereby 
acquire any priority in respect of his original security. And, 
except in the case provided for by section 79, no mortgagee 
making a subsequent advance to the mortgagor, whether with 
or without notice of an intermediate mortgage, shall thereby ` a 
acquire any priority in respect of his security for such subsequent | ; 
advance. —— 

Tacking.—The doctrine of tacking, which, according to the marginal T — 


- note, is abolished by the Act, does not seem to have ever found i 
into our law. See (1883) Narayan v. eegen 7 — 526; CU 
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Mithu Kishan, 12 All., 546; (1869) Udaya v. Bhàjahari, DA 
DL R., App., 45 ; (1885) Sirbadh v. Raghunath, 7 All., 568, $ 


Marshalling Marshalling and Contribution. + 
securi tes. e P KS 


SI If the owner of two properties mortgages the m boi ot b 
to one person and then mortgages one of the properties te i anotl D b 
person who has not notice of the former mortgage, the s e ad 
mortgagee is, in the absence of a contract to the contrary, e er 


to have the dett of the first mortgagee satisfied out E 
* 
property not mortgaged to the second mortgagee so far as sucl ch 


property will extend, but not so as to prejudice the rights i of ti he 
firat mortgagee Or of any other person having 
valuable consideration an interest in either property 


If the owner of two properties mortgages, &c.—See pple Ke 
432, ante. Cf. (1843) Lawrence v. Galsworthy, 3 Jur. Ce ai 249. A bankru a 
to whom two estates were devised, charged with the payment of lega ; 
had mortgaged each of them separately, and the assignees held pee 
estates, subject to the unpaid legacies and the mortgages. One of the 
estates was sold for £1,000 more than the amount of the mortgage-m one; 
with which it was charged, and which surplus was sufficient to ay d 
legacies ; but the proceeds of the other estate were scarcely s Ce 
satisfy the mortgage on it. It was held on the application of th 
gagees of the last mentioned estate, that the outstanding legacies 
be charged exclusively on the surplus-proceeds of the first estate — (1836 
Hartley Exp., 1 Deac., 288. There must be a common debi — 
pp. 428—430, ante. The two funds must also be actually in existe d. 
pp. 431, 432, ante. The principle underlying the section wilt apply 
case where land and moveables are mortgaged together to one p erson ı an 
the land alone is afterwards mortgaged to another. (1842) | Corn u 
In re, 6 Ir. Eq. R., 63. ‘Soo Se 


> | - — ab 
Second mortgagee would include a purchaser under a d acte * 
second mortgage. (1896) Jnderdawan v. Gobind, 23 wer, 790 ; — 


e Narayan (1896), Bom. P. J., 629. SE E 
But not so as to prejudice the rights of the first mo I 





a > &c.—This would exclude marshalling, where the prior m r or 
ege ~ equal rights over both funds. Pp. 416—418, ante. It ha 
ss the mere fact that the property which would be left as a 

— Gë for the first mortgagee is the subject, or is likely to be the Gr: act 0 
E Se Ee by a third party will not affect the application of the de ctr rit ie (189¢ 
Kë — KÉ dawan v. Gobind, 23 Cal., 790. But there can ben no do ub ; that a 
—— e = marshalling cannot be enforced against the prior r Y rtgage ee, whe 
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no claim ; or where the prior creditor is not willing to run the risk of ob- 
taining satisfaction out of that fund ; or where that fund is of a dubious 
character, or is one which may involve him in litigation to realize. Jones, 
sec. 1628. And this seems to be only reasonable; for the mortgagee 
might lose the very benefit sought by having a double security, if he 
could be compelled to incur the risk of delay or loss by being referred for 
his payment to the security he deemed the more uncertain. Cf. (1869) 
Kihetoosee v. Banee Madhub, 12 W. R., 114. Or any other person having 
acquired for valuable consideration, &c. See pp. 419—422, ante. 
Cf. (1869) Wellesley v. Mornington, 17 W. R. (Eng.), 355. A mere judgment- 
creditor would not come within these words. See p. 435—36, ante ; see also 
(1863) In re Scott's Estate, 14 Ir. Ch., 66. It should be observed that the 
words ‘without notice’ are omitted in the last part of the section 
For therights of a surety; see p. 428, ante. Where a tenant for 
life borrowed money to secure which he and the remainderman joined in 
a mortgage of the inheritance, it was held that the latter would rank as a 
creditor on the assets of the former for the money and might call on the 
mortgagee to make the utmost of his mortgage. (1816) Ross v. Stirling, 
4 Dow., 442. 

Marshalling where a person is entitled to two securi- 
ties.— A mortgages Blackacre to B, and gives him as a collateral 
security a judgment which attaches on both Blackacre and Whiteacre. 
Subsequently B assigns his debt and securities Zo O, and A at the same 
time mortgages Blackacre to C,for a further sum with a covenant against all 
incumbrances except the mortgage to B. It was held that C as against 
a puisne incumbrancer is entitled to be paid the debt assigned to him 
by B out of Whiteacre first, so as to leave Blackacre unimpaired to 
meet the second mortgage made to himself.. (1861) Zn re Roddy's Estate, 
11 Ir. Ch., 369. 

Remedy of the second mortgagee where his security is — 
exhausted by the first.—See pp. 427, 428, ante. It should be noticed * 

ai 





that the subrogation is to the mortgage only and not to its rank; the — 












effect of the subrogation being to replace the disappointed creditor in KS 
the same position which he would have occupied, if the properties comprised Siet Sc 
in the first creditors mortgage had been proceeded against in equitable | ee 
order of priority. Cf. Art. 2011, Civil Code of Italy. | Be. a as 


82. Where several properties, whether of one or several E ne e me 
owners, are mortgaged to secure one debt, such properties are, in debt. 2 — 
the absence of a contract to the contrary, liable to contribute  — 
_rateably to the debt secured by the mortgage, after deductin SE Ge Gë 


ies De value of each — the age OF any. Gap Ka ST — ES 
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according to their respective values, after deducting the prior 


of both estates and consented to give to the subsequent ı mor Lo 


i common liability to pay a common demand. (1858) £ : e a K 


Sib 








secure — debt, and the former debt is — out of the former | 
property, each property is, in the absence of a contract to the = 
eoatrary, liable to contribute rateably to the latter debt after A 
deducting the amount of the former debt from the value of — 
property out of which it has been paid. 





Nothing in this section applies to a property liable ander 
section 81 to the claim of the second mortgagee. EK 


Where several properties, &c., ara mortgagad to secure ~ 
one debt.—Thiis section merely refers to the liabilities of the owners of kk: 
incumbered estates inter se. (1891) Roghw v. Hurlal, 18 Cal, 320 — 
(1897) Auppusamt v. Papathi, 21 Mad., 369. It is not very carefully 
worded ; but the meaning is that where several estates subject to the 
same mortgage either originally belonged to, or subsequently become the 
property of different owners, and one of such owners pays off the debt, — 
he has the right to call upon the owners of the other estates to contribute 
rateably to the payment of the debt, according to a valuation of the 
several estates, taking into account any other incumbrances affecting them 
respectively. The principle that each parcel of the mortgaged propeti 
is liable rateably to its value applies equally where the mortgagee hi 3 
buys the equity of redemption in one or more of such parcela, or releases s 
any part of the security. See pp. 330—382, ante; cf. (1900) gege 
Ram Rup, 22 All., 284. Different properties miy be mortgaged at differen 
times to secure the same debt ; and it is immaterial that a further ad ‘al | 
was made to the mortgagor on the oceasion of the subsequent security. he ` 
only question is whether the mortgagor treated the loan as one consolidat d ` : + 
loan. See pp. 447-448, ante. Ina recent case wherea person borrowed mon wt ži * 
on a charge on certain estates and promised to give a charge on certain other ` ` 
estates, which promise was followed by an actual charge, it was ees) i 
he mast be treated as having raised that sum rateably out of all his e 





















eS 


D | 
-> 


Zog 


brances upon them. Rochefoucauld v. Boustead (1898), 1 Ch., 559. 7 e 


ease of contribution can arise, the several estates must have been liabl 


ove common demand. Pp. 447-48, ante. Thus where A, the first mortgage 
of Whiteacre, and B, the first mortgagee of Biackacre; jioata morig; 
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priority over their respective charges ; and the lands were su 


sold, and the subsequent mortgage was paid off out of ei de: 


sale of both properties and the surplas-proceeds of sale | of W 
were not sufficient to pay off the mortgage upon wed Gs ` 


A was not entitled to contribution against B, there not dnt 
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It has been recently held in Madras that the right to contributior 
arises only when the owner of one of several properties subject to a com- 
mon debt redeems the mortgage by paying off the debt. But when the 
mortgage has not been redeemed and one of the properties has been sold 
in execution of the decree obtained on such mortgage, there 1s no right 
to contribution iu favour of the owner of such property as against the 
owners of other properties forming part of the security. (1900) Sesha 
Ayyar v. Krishna Ayyangar, 24 Mad., 96; 10 M. L. J., 383; but see (1889) 
Ibu Hussain v. Ramdaz, 12 All, 110 ; (1891) Baldeo v. Barjnath, 12 All., 371. 


In the absence of a contract to the contrary.—lIt is not clear 
who would be the parties to such contract, where the properties belong to 
the same owner ; in which case the right to claim contribution can only arise 
upon a severance of the ownership of the mortgaged estates. ‘An inten- 
tion to the contrary’ would probably have better expressed the meaning of 
the legislature. It is hardly needful to state that there can be no contribu- 
tion where the payment is made by the person primarily hable. See p. 446, 
ante. It has been recently held in Madras that an agreement binding only 
as between the mortgagors would not be a contract to the contrary within 
the meaning of the section which applies only to contracts between mortgagor 
and mortgagee. It has also been held that a contract between the owners 
of the equity of redemption, though binding upon the parties, will not bind 
their assigns whether with or without notice. (1900) Ramatbhadrachar v. 
Srinivasa, 24 Mad., 8 

After deducting the amount of the former debt, &c.— 
A vendors hen is treated for this purpose like any other incumbrance. 
(1860) Barnwell v. fronmonger, 1 Dr. & S., 242; cf. (1871) Defochfort v. 
Dawes, 12 Eq., 540. A fund with fluctuating income contributes 
towards the discharge of the mortgage, according to its actual income 
de anno in annym. (1868) Ley v. Ley, 9 Eq, 174. Improvements made by 


_the purchaser are not taken into account. 


Contribution between tenant for life and remainderman.— 
Questions of contribution may also arise between persons having limited 
interests and those entitled in remainder. A person having a limited 
estate is not under any obligation to pay off the principal, but only 
to keep down the interest. He shall, therefore, contribute only in 


“proportion to the benefit he derives from the discharge of the mortgage- 


debt. In England, it was formerly the rule that the tenant for life should 
pay one-third and the remainderman two-thirds. But the usual course ` 


now is a reference to chambers to state the amount of contribution. _ 





Robbins, 735, 736. As tothe mode of apportionment where the mortgage — 7 
is payable by instalments of principal and —— see Lë — — 





0forxe, 17 L. R. Ir., 376. | e N 3 E 


Contribution where mortgaged estates have been devised. 
— Ppp- — 449, ante. Where —— are devised — witk Ze 
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the devisees, inclading the devisee of the mortgaged estate, if so 
must contribute pro ratd towards payment of the mortgage-debt. ue ` 
Carter v. Barnadiston, 1 P. Wms, 505; (1852) Middleton v. Middleton, 
15 Beav., 450; (1856) Harper v. Munday, 7 DeG. M. & G., 369; distinguish 
(1854) Wisden v. Wisdea, 2 Sm. & Gif., 396. Z being entitled to the lands 
of P and A mortgaged the same, and by his will having civen his son Hall ` 
his interest in the lands of P devised thus, “I give, devise, and —— 
unto my son 4 bat in trust to, and for the sole use and behoof of my 
daughter C without the control of her husband, all my Interest in and 
to my lands of A, &c., with full power to dispose thereof with the consent 
of C, but subject to his debts, legacies, &c. After his father’s death, took 
an assignment of the mortgage, and went into possession of all the mort- ` 
gaged premises. On a bill filed by C and her husband against H, — 
praying a redemption and charging that the mortgage was then paid off 
by the perception of rents and profits; it was held that tre lands of f ` 
were not bound to exonerate the lands of P, but that both should contribut® 
rateably to the payment of the mortgage. (1835) Clarke v. Brereton, DO 
Jones, 165. ` 
Nothing in this section applies, &c.—The last paragraph of om 
section seems to have been taken from Fisher, sec. 1349, where it is said EN 
that the right of contribution will be prevented by the right of marshalling — 
from being applied against an estate which is liable to other creditors of the — 
debtor, citing (1737) Bartholomew v. May, 1 Atk., 487. Mr. Vank 
thinks that this clause goes too far (Law of Mortgage, p. 687). ef: ` 
e stands, it is certainly not very intelligible. a 
Actions for contribution.—<All the presons liable to contribute 
should be joined as parties, but the liabilities of the several defendants ` 
must be apportioned by the decree. (1877) Hirachand v. Abdal, 1 All, | 
The plaintiff may also bring a single suit in-respect of two or more saig 
(1889) Jbu Hosain v. Ramdai, supra; distinguish (1900) Sesha v. en — 2 
24 Mad, 96; 10 M. L. J., 383. It should be noticed that the obligation 5 
to contribute is not a — obligation, and the person who is called u sg 
to contribute may exercise his option whether he will save his inter by bk 
paying the debt or let his interest go. (1879) Bhagirath v — 2A a 2 
115 ; (1889) Jbu Husain v. Ramdai, 12 All., 110; ef. Dn SCH — 
nath, 13 AlL, 371. E 
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Deposit in Court. 
83. At any time after the principal — T b 
payable and before a suit for redemption- of i m nort 


o 


property is barred, the mortgagor, or any other p n ars on e enti 
institute such suit, may deposit, in any Court in which 1 
have instituted such suit, to the account of th ort 
— See, due on the —— — — 
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The Conrt shall thereupon cause — notice of the deposit Right u “a — 
to be served on the mortgagee, and the mortgagee may, on dep 
presenting a petition (verified in manner prescribed by law 
for the verification of plaints) stating the amount then due on 
the mortgage, and his willingness to accept the money so deposited | — 
in full discharge of such amount, and on depositing in the 
same Court the mortgage-deed if then in his possession or power, 











apply for and receive the money, and the mortgage-deed so 
deposited shall be delivered to the mortgagor or such other person * 
as aforesaid. 


On depositing, &c., the mortgage-deed.—The court can only 
compel the mortgagee to deliver up the mortgage-deed. It cannot give any 
other relief. An order under this section is not in the nature of a decree 
in®a suit; nor can the provisionsof sec. 375 of the Code of Civil Proce- J 
dure be extended by analogy to proceedings under this section. (1890) ae ee 3 
Tatayya v. Pichayya, 13 Mad., 316. — 














The mortgagor, &c., may deposit.—A mortgagor before bringing ` E | l 
a suit for redemption deposited the mortgage-money in court to the credit — 
of persons who were not entitled to it in addition to that of persons — 
who were really entitled to it. It was held, that he was not entitled to — 
claim the benefit of secs. 83 and 84 of the Transfer of Property Act,  ă A3 2 
indsmuch as the persons really entitled to the money could not draw O — 
it out. (1899) Madhavi v. Aunft, 23 Mad., 510; distinguish (1889) Ram ae 
v. Sahibzada, 5 A. W. N., 328. The deposit must also be unconditional. ka 
(1890) Nanu v. Manchu, 14 Mad., 49; dist. (1893) Kora e Ramappa, S re * 
17 Mad, 267. If the mortgagee accepts payment, he cannot afterwards ` se EE, 3 
enforce his security for any payments made by him which he would = d 
5 have been entitled under the law to add to the mortgage-debt. (ent Ge 
E Anandi v. Durnajaf, 13 All., 195. Le 
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has tendered or deposited in Court under section 83 the amount ` — 
remaining due on the mortgage, interest on the principal 


— money shall cease from the date of the Pas or as, soon EK 
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a contract that ke shall be entitled to reasonable notice t je 
payment or tender of the mortgage-money. ; 


Or as soon as the mortgagor or such other person as a 
said, &c.—Notice must be served on the mortgagee of the depo itb 
interest will cease to run. (1888) Siftaramayya v. Venkatramanna, U1 M 
371 ; cf. (1886) Deo Dutt v. Ram, 8 All., 502, 508. These cases show th 
the provisions of the present section will override those — ` 
last. If the deposit is insufficient, the mortgagee will not be ent e 
the benefit of the section, even pro tanto. Deo Dat v. Ram, supra ei E 


d KR 


Suits jor Foreclosure. Sale or Rede mption. Ss, 
Parties to 85. Subject to the provisions of the Code of Civil Proe a eduri 


suits for j A 
eeeetion 437 [a], all persons having an interest in the property 
saie an | r l 
redemption. comprised in a mortgage must be joined as parties to any’ sm 


| — 
the 
under this chapter relating to such mortgage : S Provided that 


plaintiff has notice of such interest. 


Code of Civil Procedure, section 437.—See pp. en. 
An administrator pendente lite does not sufficiently represent the mor' 
estate. (1814) EUis v. Deane, Beat., 5; (1843) Care v. Cork, 2 Y. kO 
130. See also (1900) Surjo v. Golab. 27 Cal, 724; E W. N., 70 7 
on appeal 5 C. W. N., 640; Mayne’s Hindu Law, sec. 311, in connect 
with the representative capacity of the father in a Mitakshara family. ` 

An interest in the property comprised in a mortigaj 
means an interest either in the security or in the equity of = 
and would include a floating security on the mortgaged property. | 
Wallace v. Evershed (1899), 1 Ch., 891. For the appiication of the ro 
suits for foreclosure or — see pp. 676-691, ante ; dis 
Chapman v. Duncombe, 2 Ver., 142. The English practice is thus s 
2 W. & T. L. C., p. 43. “As a general rule all persons ir 
equity of — * and therefore in the proper taking of t 
either primarily as the mortgagor or derivatively as the trustee in ba 
of the mortgagor, the assignees of the equity of redemption, th e 
and heir of the mortgagor and his personal represent ivea 
3 persons interested in the security primarily asthe mortgagee o 
— as his heir, or personal representative or as assignee or 
: acne or debt, are necessary parties to foreclosar an el 

actions.” Thus where a mortgagee of two estates — 


mortgagor and a second mortgagee of one, ën 
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[a] This reference to. 437 of Act X ` IN Property e om 
of 1877 should now be read as applying ` pepe | Gg 
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that only, alleging that the mortgagor had sold the other to a purchaser 
without notice; it was held that such a purchaser was a necessary party 
because in his absence, ‘a final end could not be made of the controversy.’ 
(1837) Payne v. Compton, 2 Y.& C., 457; distinguish (1901) Rammoy v 
Prem Chand, 5 C. W. N., 423. But persons setting up paramount 
claims should not be joined as parties. See pp. 681—684, ante, 
and the cases cited in note l, p. 685, ante; see also Fisher, secs. 1693, 
1694. Cf. (1858) Audsley v. Horn, 26 Beav., 195. Foreclosure action 
by sub-mortgagee. See the cases cited in note 2, p~ 680, ante; cf. 
(1853) Bruton v. Birch, 22 L. J.Ch, 911. Procedure where there 
are numerous parties. See pp. 697—688, ante. See also Re Continen- 
tal @ Co. (18997), 1 Ch, 511; cf. (1842) Holland v. Baker, 3 Hare, 68 ; 
but see Fairfield, c., Co. v. London, €c., Co., W. N. (1895), 64. Mere 
contingent interests need not be represented.—See p. 688, ante; 
ef. (1862) Marriott v. Kirkham, 3 Giff., 536 ; (1841) Browne v. Cork, 1 Dr 
& Wal., 700. 

A person cannot be both plaintiff and defendant.—In a fore- 
closure action by a first mortgagee where the plaintiff also joined himself as 
a defendant as one of the puisne mortgagees, his name was struck out as a 
co-defendant. (1889) Warell v. Mitchel, 64 L. T., 560. 

Who are necessary parties to a suit for redemption.—In Necessary 
an action for redemption, the mortgagee can compel the mortgagor to work hg EE 
out the remedy sought by him by paying off the mortgage or on default to demption. 
aunbmit to foreclosure. He may, therefore, require that the suit shall 
be so framed as to enure to his benefit whether it is instituted by the 
mortgagor himself or by persons claiming partial interests carved ont of 
the equity of redemption. It follows that all persons interested in the 
equity of redemption should be joined as parties, so that they may be 
bound by the foreclosare in the event of default of payment. See pp. 680 
720-722, anfe; see also (1898) Dattaram v. Gangaram, 23 Bom., 287, where 
it was held that the mortgagor is a necessary party to a suit by a second 
mortgagee to redeem the first mortgage, especially if the second mortgage 
was created in contravention of the provisions] of sec. 29 of the Guardians 
and Wards Act, 1890. Cf. (1805) Palk v. Lord Clinton, 12 Ves., 48, 
where the second mortgage was only of part of the estates comprised in 
the first and under a different title. Buta person not having any interest 
in the mortgage at the time of the suit need not be added as a party. 

(1888) Ragho v. Daud, 13 Bom, 51; (1891) Trimbak v. Sakharam, 16 
Bom. 599. In one case where the co-sharers of the plaintiff were not SS ? 





parties to the suit, it was held that the decree should be made expressly 





d any, to deny that the plaintiff's vendor had any share or interest in the 
propérty, and without prejudice to their right to redeem the same at — 
— eee SC A man E Me ee 
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within the period of six months allowed by the decree, and 
prejudice to any question that might arise between the plaintiff and t 
co-owners of his vendor as to the share to be borne by the latter of t 
redemption-money which might be paid by the plaintiff. There can, — "2 
be no doubt that, as a rule, all the assignees of the equity of redemp 
should be made parties, so that the account may be taken once for all. 
Apa v. Salan (1889), Bom. P. J., 246; cf. (1887) Bhaudin v. Tomai 
Bom., 425. Distinguish (1853) Waters * ` ` Myin, 14 Jur., 341. And it m — 
no difference that the mortgagee has permitted some of the owners to 
redeem their share of the mortgaged property. Aliter, if there has — 
æ complete severance of the equity of redemption, and the plaintiff seeks A 
to redeem not the whole of the remainder, but only his share in the mort- E 
gaged property. See pp. 301, 309, ante; cf. (1870) Deonarain v. Naek, 
Æ N.-W. P., 220. But the mortgagee cannot insist on the joinder of persons l 
who are no parties to the mortgage-deed, though they may have an interest — 
in the equity of redemption. Hasaji v. Aahanjjbhai (1888), Bom. P. J., 22 SS 
An assignee of a mortgage, or a sub-mortgagee, are also necessary parties to 3- 
a suit to redeem where the mortgagor knows or has constrnctive notice 
of the assignment or sub-mortgage, though no formal notice of the assign- 
ment or sub-mortgage has been given to him. Balshet v. Ganesh (1874), 
Bom. P. J., 155; Narayan v. Maruti (1878), Bom. P. J., 201. But the © 
. plaintiff is not bound to notice assignments of prior incumbrances, — SS 
because the assignments are registered. (1829) Webb v. Blessington, Lordy — 
L Moll., 74. Rival claimants. It seems that the plaintiff in an action a 
for redemption may implead other persons who claim the right to red 
in opposition to him. (1868) Bhoop v. Nursing, 3 Agra, 144. 
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Assignee pendente lite.—See the notes to sec. 52, ante. Cf. ax OI 
Goburdhun v. Bishan, 23 All., 116. Where a sale is confirmed by the e ur 
after the institution of a suit ona mortgage, the purchaser is not @ nec D 
sary party. See sec. 316 of the Civil Procedure Code; distinguish e: gie va 
Bhoyrub v. Shoudamini, 2 Cal., 141 ; (1885) Rameshwar v. i 11¢ 
341, which seems to have been — on the assumption that the P 
not been altered by the Code of 1877. 


















Abatement.—A mortgagee of a tenant for life of the 
demption filed a bill against the mortgagees of the fee and the 
for redemption or foreclosure. The tenant for life having died E 
setting down of the case and the hearing, the bill was — h 
(1864) Riley v. Croydon, 2 Dr. & Sm., 293. Where the originat m — | 
died pending an action for redemption, it was held that the s 
proceed against the sub-mortgagee in the absence of | 

tive of the mortgagee. (1895) Pudgaya v. Raji, 20 
— the mortgagor dies before foreclosure absolute, t h pen, am 
F as decree. ——— in the. absence of a properly c nte 
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Duty of Court when all necessary parties are not before it. 
—See p. 692, ante. For the practice in England see (1886) Hali v. Heward, 
32 Ch. D., 430; cf. (1843) Faulkner v. Daniel, 3 Hare, 199, 212, 213, decided 
under — Cottenham’s orders of 1841. The provisions of this section 
are equally applicable to appeals, and the absence of any person interested 
in the mortgage, though he may not be interested in the result of the 
appeal, will, it seems, be fatal to the maintenance of the appeal. (1899) 
Manakal e Collector of Malabar, 9 M. L. J., 49; cf. (1897) Kesavan v. 
Sankaran, T M. L. J.. 266. In one case where it was discovered after 
jadgment had been obtained against the alleged heir-at-law of the mort- 
gagor that there was no evidence of the defendants heirship, the court 
erdered the judgment to be set aside at the instance of the mortgagee. 
(1878) Lancaster, &c., Co. v. Cooper, 9 Ch, D., 594. | 
| Provided that the plaintiff has notice, &c.—It may be noticed Notice of 
that the enacting clause did not at all stand in need of the qualification ao 
introduced by these words. The proviso has also created an impression 
that the rights of a person, whom the plaintiff is not bound to joinasa 
party, may be cut off by a decree in a suit in which he was not represented, 
| There can be no doubt, however, that the ignorance of the plaintiff 
cannot affect the right to redeem of any person interested in the equity of 
redemption ; though he may be bound by accounts taken in his absence. 
See pp. 693-694, ante. See also (1710) Morret v. Westerne,2 Vern., 663 ; 
(1882) Ormaley v. Thorpe, 2 Moll., 503. Cf. (1883) Santana v. Virupakshapa, 
7 Bom., 146; Anant Rao v. Tatya (1888), Bom. P. J., 37; Wasuder v. 
Narayan (1882), Bom. P. J., 21; Kisan e Arishinaji (1882), Bom. P. J., — 
177 ; Mansukh e Tarbhoban (1882), Bom. P. J., 273; Gonesh’v. Bal . 
. Arina (1879), Bom. P. J., 28; Shiv Lal v. Jechand (1879), Bom. P. J. 
482; but see (1882) Shivram v. Genu, 6 Bom., 515; (1899) Ram v. 
Lachman, 21 All., 193; (1901) Suraj v. Golab, 5 C. W. N., 640; which also 
lay down that the burden of proving the existence of notice lies on the 
~ person who seeks to redeem on the ground that he was unrepresented in the x 
__—s previous action. It would, however, seem to be the duty of the mortgagee | ES 
d when he seeks to foreclose to discover the persons who are entitled to the * 


KA 











— 
Auity of redemption whether they are in possession or not. (1877) Norender ` ; ES 
. v. Dwarka, 3 Cal.,397. And possession should certainly pe him on enquiry. mae 2. 
P.J., 154. Bat where a puisne Dear? is in possession not actually by — Ea 


himself, but by tenants, it cannot be inferred that the prior mortgagee had ` — 
k notice of his mortgage. Wasudev v. Narayan (1882), Bom. P. J., —* S —— 
fe- question discussed in the notes to sec. 3, ante. bës: 





quent mortgage. See pp.517—518, ante; cf. (1882) Rup — Daplai ra 
6 Bom., 495 ; (1901) Jadu v. Radha, 5 C. W. N, — — * 
pag on per plas (een Sue? Blessing Des 
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Gobind, 18 W. R., 61 ; (1874) Soobuns v. /shur, 21 W. R., 150; (18) 
v. Ganga, 25 W. R, 60; (1870) Mujeedoonessa v. Dildar, 14 W. Rí 

a suit by some of the heirs ofa Mahomedan mortgagee ; see noe 
quiere v. Ramdhone, Bourke, oc, 319 ; where the necessity of adding tl 
sonal representative of qn English mortgagor under the old law was discus 


Fresh suit by mortgagee.—An order nisi was made against a 
mortgagor, and subsequently the plaintitf, first mortgagee, dis 
that there were other incumbrancers. He brought a second action | 
these incumbrancers without joining the mortgagor, but the court ore ere ` 
him to be joined. (1887) Moore v. Morton, 31 Sol. Jo., 110; 
(1901) Rammoy e Prem, 5 C. W. N., 423. See also (1897) Balmubund v 
Sangari, 19 All, 379 ; (1900) Baldeo v. Jaggu, 23 All., 1; (1900) Lac 
v. Dallu, 22 All., 394 ; cf. (1880) Bolakee v. Pertam, 5 Cal., 928. == 

Where decree will operate as an estoppel.—A decree in a E Ce 
mortgagee’s suit to have priorities declared, and to ascertain amounts da 
is an estoppel to a party in the suit who seeks to invalidate the — 
of a prior incumbrancer. (1864) Forde v. Tynte, 10 L. T., 93. But whe r 
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a person is sued only as a subsequent mortgagee and as auch is c 
on merely to redeem, the decree will not estop him from setting Sp 
prior mortgage. (1899) Dhapi v. Barham, 4 C. W. N., 297, 303. It seem J 
that though the determination of an issue may not be res judicata under” 
sec. 13 of the Code of Civil Procedure, it may, nevertheless, be binding” 

upon the parties. (1900) Arishnasiwami v. Srinivasa, 11 M. L. J., 7. SA 





Foreclosure and Sale. 


&6. In a suit for foreclosure, if the plaintiff — 
Court shall make a decree, ordering that an account be taken a 
what will be due to the plaintiff for principal and interest o 
mortgage, and ‘for his costs of the suit, if any, awarded t = 
on the day next hereinafter referred to, or declaring the a — 
so due at the date of such decree, oe 


— 


1 E: K 













St 
TK 


and ordering that, upon the defendant paying to the plain 
or into Court the amount so due, on a day within six m Di 
from the date of declaring in Court the amount so di u 
be fixed by the Court, the plaintiff shall deliver ` i mm 
defendant, or to such person as he appoints, all do 


in his _ possession or power relating to the mor! gi red pre 


and shall transfer the property to the defendant fre — 
incumbrances created by the plaintiff or ny persor 








Under. him, * where the plaintiff claims b by ST: — 
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that, if the payment is not made on or before the day to be 
fixed by the Court, the defendant shall be absolutely debarred of 
all right to redeem the property. Es 


In a suit for foreclosure, &c.—See pp. 324—332, 694—700, ante, 
and the notes to sec. 67. For a case in which it was held that a previous 
demand was necessary before the mortgagee could foreclose; see Babaji v. 
Lakshman (1887), Bom. P. J., 83; cf. Eshwara v. Dhondi (1887), Bom. P. J., 
162, in which the question of waiver as well as the effect of secs. 257 and 
257A of the Code of Civil Procedure were also considered. No foreclosure 
only for costs. Where the debt in the nature of a mortgage-debt is paid 
off, the mortgagee, entitled to a balance consisting of costs only, cannot 
have a decree of foreclosure with costs in default of payment of such a 
demand for costs only. (1829) Drought v. Redford, 1 Moll., 572 ; distinguish 
Subhana v. Krishna (1892), Bom. P. J., 15. o 

Ordering that an account be taken, &c.—See p. 698, ante. It Taking of ac- ` 

counts, — 
-seems the court would be justified in staying proceedings, when the accounts SA) 
are asked for vexatiously and unreasonably. (1883) Taylor v. Mostyn, 25 Ch. 
D., 48. But the taking of the accounts cannot be stopped altogether ; 
_« though the mortgagor may be called on to give security for the costs of 
3 taking them. (1886) Exrchange, de, Ld. v. Association, &c., 34 Ch. D., 195. 
Where, however, at a trial of a foreclosure action the plaintiff asks for a 
sale of the property, and the mortgagor does not appear, the court -will 
dispense with an account of what is due, if it appears by the pleadings 
that the security is insufficient. (1882) Williams v. Owen, 48 L. T., 388. 
It is hardly necessary to point out that if the parties have agreed that the 
accounts shall be taken in any particular way and the agreement is not Ca 
unreasonable, effect will be given to it. (1872) Radhabenode v. Kripa E R 
Moyee, 14 M. I. A., 443. As to the circumstances under which a settled — 
account may be reopened, see (1876) Eyre v. Hughes, Ch. D., 148 ; (1881) SE — 
Daniel v. Sinclair, 6 App. Cas., 181. It may be here noticed that the ont E 
_ ‘mortgagor will not be precluded from setting up a contemporaneous parol — 
agreement providing for the means by which the mortgaged debt was to 
be discharged; as for instance by letting the creditor into possession 
of the mortgaged property. (1887) Gobind v. Narain, 9 All., 394. Ca 
Principal. The word principal is perhaps.wide enough to include Principal, DS 
- payments which the mortgagee has a right to add to his security. See pp. © — $ 
— 579—580, ante. Cf. (1878) Provident and Society v. Greenhill, 9 Ch. D., 122. IA E E 
_ Anyhow, the mortgagee would be entitled to an account t of what are snown ` eg 
a, as ën allowances and that even without any directi or th: pe 
Je See p. 695, ante ; cf. (1836) eller v. Macd liar = 
10; d 1638—1641 ; — 1054—1060 — — 
vements out the s} 
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Murphy v. Meade, 1 Jones, 620, 624. The ordinary form of ` inquiry | 
“whether anything and what is due to the plaintiff for any and what cc * 
chargés and expenses properly incurred by him in respect of his mo E 
security not being costs of the action (beyond his costs of this — + ‘ey 
And if it shall appear that anything is so due let the amount thereof be | 
added to the principal and interest, &c.” Seton, p. 1627. For accounts an dë z 
inquiries, as against mortgagee in possession, including wilful default, r — 
repairs, and other special accounts and inquiries see Lect. XI, and the not 
to sec. 76, ante. Interest. [a]—A proviso limiting the “total — 
recoverable on a mortgage will not be construed as extending to the in | rest, A A 
or to outgoings (1889) White v. City of London Brewery Co., 42 Ch. D, X 37. 
The mortgagee will be credited with the rents and profits in liea ` 
interest if he has not been put into possession of the mortgaged proper 
Ram v. Ahmed (1892), Bom. P. J., 385. Distinguish (1881) Sege 
Kanalaa, 3 All., 653; (1886) Allah v. Sada, 8 All., 182. Interest is a2 3 
culated up to the date fixed for payment. (1900) The Commercial Ban 
India v. Ateendrulayya, 23 Mad., 637. See also the remarks of Lord I 
in (1838) Brewin v. Austin, 2 Keen, 211, and of Lord Hobhouse mee 
Moharajah of Bharatpur v. Rani Kanno, 28 I. A., 45; 23 All, 1 l; 
50. W. N., 137. It seems that in the opinion of the Allahabad High 
Court onah interest subsequent to the day fixed for payment ps 
allowed by a decree for foreclosure, the mortgagor may redeem th 
paying such subsequent interest. (1894) Bhawani v. Brij Lal, 16 4 
269. For cases in which a personal remedy is sought against i e 
mortgagor, see Poulett v. Hill (1893), 1 Ch., 277. Damdup ae 
pp. 589—590, ante. See also (1899) Beleg v. Jugewant, 24 Bom., 114 L 
The rule does not forbid the conversion of interest into capital tł NE 
subsequent agreement hetween the parties. (1899) Sakulal v. , 2 
Bom., 305. Interest recoverable by way of damages 
Lordships of the Privy Council in one case gave directions whieh 1 
go to show that a sum recoverable by way of damages ep e 
part of the mortgage-money. (1896) Mathura v. Narindar, 19 4 1, 39 
23 I, A., 138. But the whole law on the subject seems to t 
rather fluid state; see the cases cited in note 3, p. 580, ante; d 


Ghantayya v. — 23 Mad., 534. See also an article on tl 
inl M.L. J., 


E of payments.—See Mutton v. Peat (1 
79, where the judgment of Byrne, J. (1899), 2 Ch., 556 cited a 
was reversed on a conclusion of fact. See also PP- on 
Sadhu v. Vithal (1887), Bom. P. J., 343. — 
Dodd v. Lydall, 1 Hare, 333 
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On a day within six months, &c.— For circumstances under which 
an immediate decree for foreclosure may be made, see (1883) Wolverhampton, 
de, Co. v. George, 24 Ch. D., 707. 





Order for personal payment.—It may be here noticed that 
though an English mortgage must contain a covenant to pay, there is no 
provision in this section for an order for personal payment by the mort- 
gagor. But there is no doubt that both forms of relief may be combined. 
See sec. 44 of the Code of Civil Procedure ; cf. (1876) Dymond v. Croft, 
3 Ch. D., 512. For a form of decree when the action combines both a 
claim on the covenant and a claim for foreclosure, see the cases in note 1, 
p. 699 ; cf. (1886) Bissett v. Jones, 32 Ch. D., 635. 


Form of judgment in an action for foreclosure.—See pp. 698 Form of 
—700, ante. When the money is to be paid direct to the plaintiff it is — er 
usual to fix a time and place for the payment. When it is to be paid action. 
into court. the decree should contain a direction similar to that con- 
tained in form No. 108 of the 4th schedule to the Code of Civil Procedure. 

Where there are several successive mortgages. See pp. 704-705’ 

ante; see also (1847) Paine e, Edwards, 8 Jur. (N. SA 1200 ; Seton, 1580 ; km 

1641, 1645; cf. (1883) Narayan v. Pandurang, 7 Bom., 526; (1891) Tulsa 

e Khub Chand, 13 All., 581. A decree for foreclosure may also in a proper 

case define the rights of persons having paramount claims on the estate. 

(1845) Jones v. Griffith, 2 Coll, 207. It should be here noticed that the 

plaintiff is dominus litis until decree and may put an end to the suit at any 

time he likes; and the other incumbrancers cannot object to it simply 

because they have trusted to the plaintiff's couducting the suit partly for 

their benefit. (1854) Paynter v. Carew, Kay (App.) XXXVI. Cf, (1842) 

Woodgate v. Field, 2 Hare, 214; see also p. 682, ante. ‘he minutes 

of the order in a mortgagee’s action, where possession of the mortgaged 

premises is inter a/ia claimed, should contain a direction that, in default 

ef the defendant redeeming, he should deliver up possession of the 
mortgaged premises to the plaintiff, inasmuch as the order for possession d 
is a conditional order like a foreclosure order, and requires to be made 
absolute in the same manner. (1887) Williamson v. Burrage, 56 L. T, 
702. The common decree in foreclosure does not, however, direct the 
delivery up of the title-deeds by the mortgagor to the mortgagee in case 
of foreclosure, bat merely that the mortgagor shall be absolutely barred 
and foreclosed of all right and equity of redemption ; and it is only where i 
there is a covenant to deliver them in case of default in payment of the = © 





principal money and interest that the court makes such a decree. (1826) ae Zeg 
Wiseman v. Westland, 1 Y. & J., 117. But the court would not order a SS ep = 
puisne mortgagee to deliver up a deed which shows on its face that it deals’ _ — 





: only with the equity of redemption. (1882) Greene v. Foster, 22 Ch. D., 566. ` 
Pe. —— the — hea ees  diatadin a le aon Shean 
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law has now been altered. See (1882) Zn re Cooper, 20 Ch. D., ars een 
Manners v. Mew, 29 Ch. D., 725. ES, — 


Disclaiming defendants.—If some of the defendants IR af 
closure suit disclaim, the court will decree them to be foreclosed, anc e 
simply dismiss the bill as against them. (1840) Parking v. —* 
Sim., 562. A mere disclainier in a foreclosure suit can be — as a 
answer to any further suit for redemption, but not in any other | y- 
(1849) Burrel, In re, 7 Eq., 399. See Seton, 1654. — 


Costs. Costs of foreclosure.—See pp. 731—733 ; see also (1823) A 
y. Harwood, Turn. & R., 477 ; (1889) Kinnaird v. Trollope, 42 Ch. D., 61 
(1848) Broad v. Selfe, 9 Jur. (N. S.), 885 ; (1846) Thomas v. Parker, “ii ir. 
844; (1844) Morley v. Bridges, 2 Coll., 621. The rule deducible from t 
cases is that the right of the Dep ser to the costs of a foreclosure a 
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will only be lost by vexatious, oppressive or fraudulent conduct on his p 

See the notes to sec. 92, post. The costs are a charge on the me tgage 

property ; and the mortgagor will not be eent liable for mm = 

unless he is guilty of misconduct. See the cases cited at pp. 732-733,a 

* Seton, 1613. Cf. (1817) Nellerville v. Bennett, 2 Moll., 457 ; (1831) 4 

e v. Byar, 1 Knapp, 338; (1831) Johnstone v. Coz, 19 Ch. D., 17; bat see 

(1889) Eardley v. Knight, 41 Ch. D., 537, where it is said that thong sho 

mortgagee may bring into the mortgage account the costs of an action E 

the mortgagor to impeach the security, he cannot add the costs of foreelo S 4 

to his mortgage unless they are expressly charged on the estate. Ca a 

foreclosure furnish an exception to the general rule that the losing p a 

"8 pays the costs. In the case of incumbrancers as an ordinary — 

costs are allowed to be added to their securities, if any difficult qu tions 

arise as to priority or the like; and unless there has been 

vexatious or unusual in their conduct, they get their costs if the fune 

is sufficient to pay them. (1881) Johnstone v. Cox, supra ; (1861) J d'M 

M Dowell, 9 H. L. C., 619, 653; (1872) Addison e Cor, L-R, 8 © 

76. But though the costs of a mortgagee generally rank with his secr r 

a puisne incumbrancer who recovers a fund for the benefit of allt 

claim to have his costs paid out of it in the first instance. (1857 RW j 

v. Kirby, 23 Beav., 463 ; cf. (1856) Ford v. Chesterfield, 21 Beav., 426 ; ( 

Batten, €c., Scott Dartmouth, €c., Commissioners, 45 Ch. D., 612. ` nds e 

9 of the rules of the Calcutta High Court, and rule 269 of t he M 

High Court. It should be noticed that when a mortgagee brir ngs an f 

to foreclose two mortgages of two distinct estates, the costs « f th 

are not to be charged against each estate, but should be ap oe 
bet ween the two. (1886) DeCawx v. Shipper, 31 Ch, D., 635; o 

— tag s v. Baer a Gh. D., 679. —— HS? ules 
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Beav., 617; (1861) Ward e Shakeshat, 8 W. R. (Eng.), 335 ; (1853) Ford 
v. Chesterfield, 16 Beav., 516; (1846) Dalton v. Lambert, 15 L. J. Ch., 208 ; 
(1852) Gurney v. Jackson, 1 Sm. & G., 97 ; (1876) Day e Gudgen, 2 Ch. 
D., 209 ; (1860) Lewin v. Jones, L. J. Ch., 1011; (1876) Clarke v. Toleman, 
42 L. J. Ch, 23; (1823) Land e Wood, 1 L. J. (0.s.) Ch., 89; (1840) 
Thompson v. Kendall, 9 Sim., 397 ; (1830) Collins v. Shirley, 1 Russ. & M., 
38; (1852) Ford v. White, 16 Beav., 120; (1876) Clarke e Toleman, 21 
W. R. (Eng.), 66; (1848) Stafurth v. Pott, 2 DeG. & Sm, 571; (1846) 
Gibson v. Nicol, 9 Beav., 403 ; (1831) Woodward v. Haddon, 4 Sim., 606; 
(1834) Wearing v. Count, 6 Sim., 439; (1841) Clark v. Wilmot, 1 Y. & 
C. C. C, 53; (1871) Cork (Earl) v. Russelli, 13 Eq., 210; (1853) Hurst v. 
Hlurst, 22 L. J. Ch., 546; (1849) Gowing v. Mowbray, 9 Jur. (x.s.), 844: 
(1854) Lock v. Lomas, 15 Jur., 162 ; (1868) Roberts v. Hughes, 6 Eq., 203 
(1850) Higgins v. Frankis, 20 L. J. Ch., 16. á 
Appointment of receiver.—See pp. 607, 608, 689, ante; Seton, 
pp. 660, 661 ; cf. (1886) Mason v. Westoby, 32 Ch. D., 206 ; see also (1883) Tillet 
v. Niron, 25 Ch. D., 238; (1875) Pease v. Fletcher, 1 Ch. D, 273; 
Taylor v. Sopers, W. N. (1890), 121. A receiver may be appointed on the 
application of an equitable mortgagee. (1784) Crowe v. Halliday, 2 Ridgw. 
P CG 58: (1822) Reid e Middleton, T. & R., 455; (1833) Aberdeen v. 
Chitty, 3 Y. & C, 379; (1849) Meaden v. Sealey, 6 Hare, 620; (1840) 
Holmes v. Bell, 2 Beav , 298. The court will also appoint a manager where 
it is necessary to protect the mortgaged property or to sell the business 
as a going concern; Camptell v. Lloyds, e, Bank (1891), 1 Ch, 136 
(n); Makine v. Ibotson & Sons (1891), 1 Ch., 133 ; Edward v. Standard, Æc., 
Syndicate (1893), 1 Ch., 574. Seealso note 3, p. 698, ante. For form of order 
appointing a receiver and manager with an injunction, see (1881) Turman 
v. Redgrave, 18 Ch. D., 547. But where a receiver is appointed at the 
instance of a mortgagee over property on which the mortgagor carries 
on business, the receiver cannot be directed to manage the business, unless 
such business is in express terms or by implication included inthe security. 
Willey e Challis (1892), 1 Ch., 64 Mortgage of undivided share. 
(1862) Fall v. Elkins, 9 W. R. (Eng.), 861; (1886) Sumsion v. Orutwell, 
31 W. R (Enge, 399. Appointment after decree. (1844) Harris v. 
Shee, 6 Ir. Eq. R, 543. On behalf of sub-mortgagee. (1883) Real, 
de, Co. v. McCarthy, 27 W. R. (Eng.), 706. It should be notice that 
money in the hands of a receiver in a foreclosure suit is, in the first _ 


instance, to be treatel as the plaintiffs fund. ae — * ~- Carew, ` 
1 Kay, App. XXXVI. eee 
If a receiver is appointed on behalf jr one ol — cumbrancers, — 
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interest and payments in respect of such incumbrancers, according to ti wei 
priorities, and be allowed the same in passing his accounts. 
cf, (1828) Lewis v” Touche, 2 Sim., 381; (1839) Smith v. Lord E 
2 Beav., 232 ; (1886) Underhay v. Read, 20 Q. B. D., 207. s e a 

A mortgagor is never permitted to dispute the title o 
his mortgagee.—See pp. 358-366, ante; cf. (1777) Goodtitle d. a rard 
v. Baily, Cowp., 601 ; 1785 Doe d. Bristoe v. Pegge, 1 Term Se SEN 
Dougl., 309. For the distinction between acts which are ultra vires | 
those which are illegal as being malum prohibitum, see the recent case e 
(1900) Turner v. The Bank of Bombay, 25 Bom., 52. J 9— 


Appeal.—The order nisi in a foreclosure action is a decree for the pur- 
pose of an appeal from it, and not merely an interlocutory order. (1886 
Smith v. Davies, 31 Ch. D., 595. But it would seem that if such ëm 
not appealed against in time, its validity can be questioned on the he 
of an appeal from the decree absolute under the next section. See (189 
Biswanath v. Banikanta, 23 Cal., 406 ; (1901) Khadem v. Emdad, 5 ©. 
N., 617; but see (1895) — v. Ramchandra, 23 Cal., 279. 


Equitable mortgage of personal property.— Where the re 
tionship between the plaintiff and defendant is that of equitable mortgagee 
and mortgagor, and not that of pledgee and pledgor, an order for foreclo- ` 
sure may be made. Harold v. Plenty (1901), W. N., 119. i = 
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87. If payment is made of such amount and of such subse- 
quent costs as are mentioned in section 94, the defendant shall ( 
necessary) be put into possession of the mortgaged property. — 

If such payment is not so made, the plaintiff may SCH 
the Court for an order that the defendant and all persons — 
through or under him be debarred absolutely of all | 
redeem the mortgaged property, and the Court shall then = 
such order, and may, if necessary, deliver possession of the f 
perty to the plaintiff : E 

Provided that the Court may, upon good cause s n a 
upon such terms, if any, as it thinks fit, from time to 
postpone the day appointed for such payment. 

On the passing of an order under the second pa ag o 
this section the debt secured by the mortgage shall be d 
be discharged. a Er 

In the Code of Civil Procedure, Schedule IV, N 
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for the words “ Final decree ” the words “ Decree absolute ” shall 
be substituted. | 

If payment is made of such amount, &c., the defendant Payment of 3 

shall if necessary be put into possession, &c.—This provision "7" 

is not altogether in harmony with the enactment in sec. 86 that the : 


mortgagor on redemption is entitled not merely to possession but also to 
the delivery of the title-deedsas well asa formal re-transfer by the mort- 
gagee. In England, in an action of foreclosure, where the mortgagee had 
lost the title-deeds, payment of the mortgage-money within a limited time 
was decreed, and, on payment of the same, a reconveyance was directed, 
with a bond of indemnity. (1821) She/mardine v. Harrop, 6 Madd., 39 ; cf. 
(1815) Stokoe v Robzon, 19 Ves., 385; see also (1848) Hornby e Matcham, 
16 Sim., 325, where the mortgagee was ordered not only to procure fresh 
attested copies, but to make compensation which was to be deducted from 
the mortgage-debt. See also the notes to sec. 92, post. 


If such payment is not so made the plaintiff may apply, Order absolate 
&c.—Notice of such application need not be given to the mortgagor. — — 
(1893) Chaitram v. Daolat, 9 C. P. L. R,5; but see (1897) Venkata v. 

Papayya, 8 M. L. J., 205. In England the order absolute is obtained as 
of course on motion. W. N. (1883), p. 40; Fisher, sec. 2050; see also 
p. 703, ante. Whether the mortgagor can redeem as of right at any —* 
time before an order absolute has been made under this section is a ques- a, 
tion left in considerable obscurity by the case-law on the subject, the | 
most recent addition to which is (1900) Somesh v. Ram Krishna, 27 Cal, 
705 ; 4C. W. N., 699. See the cases cited in note 6, p. 701, ante. Cf. (1883) 
Lad» v. Babaji, 7 Bom., 532. It is, however, clear that the mere pendency | — 
of an appeal against a preliminary decree will not prevent the court which 
passed such decree from making it absolute. (1893) Madan e Ram, 1 C. B; 
vw N. 197. When anew day must be named for payment. See — 
pp. 703, 704, ante ; Fisher, sec. 1303 ; cf. (1887) Welch v. National, e, Co., 55 z CS 
L. T., 673; (1887) Holt e Beagle, 55 L T., 592 ; (1873) Allen v. Edwards, a Eou 
42 L. J.,Ch., 455. See also Cheston v. Wells (1893), 2 Ch., 151 ; cf. Raoji v. 
Andu (1886), Bom. P. J., 160, where the court directed that any money 
which might be recovered by the mortgagee under a judgment against 
the mortgagor personally for rent of the mortgaged land should be debited 
to the mortgagee in account, if recovered before .the mortgage was 
foreclosed ; otherwise the execution of the judgment should be stayed, mless ` 
the mortgagor desired to reopen the foreclosure. Negotiating — 
ment of mortgage-debt. Where in a suit of foreclosure, pending = ER 
exceptions to the masters’ report which are afterwards disallowed, and ` ES Es 
—— ee om Saat y — aduns ett oni a pee a 
— ea ~ eg 
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one of several mortgagees. A foreclosure was decreed, in ¢ 
of payment, to three mortgagees, who were entitled “ona joint ace a ant. 
Before the day appointed for payment arrived, one of the — 
It was held that the foreclosure could not be made absolute, and = 
appointed a new day for payment to the survivors. (1856) Z 
v. Caine, 22 Beav., 614. Cf. (1861) Kingsford v. Pole, 8 W. R — 
110; but see Browell v. Pledge, W. N. (1888), 166. Time 
which application should be made.—In the opinion of the A 
High Court, sach an application is subject to the limitation prescribed b; 
Art. 179 of the Limitation Act. (1898) Parmeshri v. Mohon, 20 —— 
ef. (1889) Kedar v. Lalji, 12 All., 61 See also the notes to sec. 89, post. — 
Enlargement What is good cause within the meaning of the provisc 
of time. See the judgment of Jessel, M. R., in (1877) Campbell v. Holyland, 7 Ch. D 
166. Fisher secs., 1958—1960. The Transfer of Property Act, however, giv : 
no power to the court to reopen a foreclosure when once an order absolute — 





has been passed, except where a rehearing or review is allowed by the Code 
of Civil Procedure. See para. 38, Report of the Select Committee, dated 2nd ` 
February 1878. The conditions upon which the court will enlarge the time, — 
will be probably the same asin England, viz, payment within a limited — 
time of the sum due for interest and costs and carrying on the account ` 
of subsequent interest and costs; the defendant being ordered to pay the — 2 3 
costs of the application at once. Daniell’s Chancery Practice, p. 1406. E 
It must also be shown that the security isample. (1827) Nanny Y. — 
4 Russ., 124 ; (1840) Eyre v. Honson, 2 Beav., 478 ; (1839) Jones v. Greg — 
9 Sim., 304 ; (1840) Booth v. Creswicke, Cr. & Ph., 361; distinguish (1841) 
Geldard v. Hornby, \ Hare, 251, where the default had been occasioned by 
the act of the mortgagee. But if, for any special reason, the court enlarges 
the time in an action of foreclosure without ordering any imi — 
payment, subsequent interest is computed on the aggregate amount d 
principal, interest and costs. (1836) Whatton v. Cradock, 1 Pe 
(1838) Brewin v. Austin, 2 Keen, 211. If, however, the time has t 
enlarged owing to the neglect of the mortgagee to proceed under the de 
the court will refuse to allow him interest sabsequent to the 











3 named for payment. See the cases cited in Belchambers, p. 339. > als 
— p. 702, ante. In this connection, it may be noticed that wheres puie 





à 7 


mortgagee has been foreclosed, subsequent interest against the mo rt e 
computed on the whole sum, including prior interest and o ade 
by the foreclosed mortgagee. (1881) Elton v. Curti 19Ch I 
Bickham v. Cross, 2 Ves., S. 471. Appeal. An order grantiz go 
an extension of time will be appealable under the Code. ` 
502, note. (1892) Mahima v. Nepal, 14 All., 520. But there i 
from a merely ministerial order, where the — bag. 
Lamm ore (1887) Hulas v. Pirthi, 9 AIl., 501. 
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paragraph and see p. 696, ante. For the practice in England see, in addition 
to the cases cited in note 4, p. 696, ante, (1887) Best v. Applegate, 37 Ch. D, SE 
42; Thynne v. Sarl (1891), 2 Ch., 79. But the mortgagee is not precluded ~“ 3 Sie 
from bringing ejectment against the mortgagor after a decree for foreclosure | | 
which gives him for the first time an absolute title to the property. (1882) 
Pugh v. Heath, T App. Cas, 245. It may be noticed here that a mere 
decree for possession will not operate as foreclosure in favour of the 
mortgagee ; though the account taken by the court cannot be disturbed by 
the mortgagor. Dattatrya v. Aumaji (1886), Bom. P. J., 237. 


On the passing of an order, Se, the debt, Se, shall be Discharge of 
deemed to be discharged.—The decree for foreclosure does not deit, 
relate back to the judgment for an account, the security being converted 
into land only from the date of the order absolute. See pp. 91, 704, 705, 
ante; cf. (1898) Anwar-ul-Haq e Jwala Prasad, 20 Ail, 358; (1898) d 
Raħai v. Ghasita, 20 All., 375. See also p. 732, ante, on the question whether o 





the order will operate as a discharge of the costs. The action is at an end 
as soon as the decree becomes absolote. (1888) Wills v. Luff, 38 Ch. D., 
197. It may be noticed that the amendment in the last paragraph is not | 
very felicitous. The term “deeree absolute” should strictly be “ order + — 
absolute ;” as foreclosure is made ñnal by an order and not by a decree. $ 
Appeal. In the opinion of the Allahabad High Court the order mentioned 
in this section is an order in execution of the substantive foreclosure 
decree, and is appealable as a decree under sec, 244, read with sec. 2 of the 
Civil Procedure Code. (1889) Kedar v. Lalji, 12 All., 61. But see the — 
eases cite| in the notes to sec. 89, post. E : 






























88. In a snit for sale, if the plaintiff succeeds, the Court Decree for — 
shall pass a decree to the effect mentioned in the first and second ZE 
paragraphs of section 86. and also ordering that, in default ofthe ` 
defendant paying as therein mentioned, the mortgaged property or — * 
a sufficient part thereof be sold, and that the proceeds of the sale E 
(after defraying thereout the expenses of the sale) be paid into ` 
Court and applied in payment of what is so found due to the 
plaintiff, and that the balance, if any, be paid tothe defendant or A 
ether persons entitled to receive the same. 

In a suit for foreclosure, if the plaintiff succeeds and the} 
mortgage is not a mortgage by conditional wate the Prone RY, sore 
at the instance of the plaintiff, or dey paias ed either “t 
in the mortgage-money or in the right of redemption, 
thinks fit, pass a neng a lien of = d ecree » fo —* 











CA 
- 
— ER 









Decree for 
sale. 
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to meet the expenses of sale and to secure the perfo nance 
the terms. a 
| = 
In a suit for sale, &c.—There can be no decree for sale for no : 
payment of interest when the mortgagee is entitled to the rer s and 


profits in lieu of it, if he does not choose to take possession. Ma 
v. Joti (1892), Bom. P. J., 230 ; cf. (1892) Bunsidhor v. Hadi Ali, 9 A. W.N , 
177. Inthe opinion of the Allahabad High Court a sub-mortgageeis n A 
entitled to bring any suit under this section. (1895) Ganga v. Chum d 
18 All., 113. In this case, the learned Chief Justice Sir John Edge observa 
that it was inconceivable to him how any subordinate judge could f 
given the plaintiff a decree for sale of property which was not mortg ze d 
to him; but see (1896) Muthu v. Venkatachallam, 20 Mad., 35 ; distingi ait 
(1895) Padgaya v. Baji Babaji, 20 Bom., 549. Whether af usne - 
mortgagee can sell without redeeming a prior mortgage- See 
p- 710, ante; and cf. (1831) Toome v. Hamilton, 5 L. R. N. S, 180 
(1834) Crofts v. Poe, 1 Jones, 540. See also (1841) Zawless v. Mansfe n 
4 Ir. Eq, 114. The rule laid down in the earlier Allahabad cases th a 
where a puisne mortgagee asks for a sale without offering to redeem all ` 
prior incumbrancers on the property, the only way to deal with the suit isto 
dismiss it, seems to have been relaxed in later cases. See (1894) Kali v. ~ ; 
Ahmad, 17 All., 48; (1899) Muhammad v. Ghaffar, 21 All., 272. Succession 
Certificate Act. See the cases cited at`p. 85, ante. It may also be 
remarked that it has been the practice on the original side of the Calcutta = 
High Court to treat ordinary mortgage suits as suits for liquidated claims; 
the claim of the plaintiff being in substance a claim for a Ion bas * 
demand for money. (1900) Benode v. Bussunta, 27 Cal, 355 [a] 
a certificate is certainly not necessary, where the money claimed i 
the action was no part of the estate of the deceased at the time of h 
death. (1893) Ranchordazs v. Bhagabhai, 18 Bom., 394. Nor where | Pv e 
debt isdue to a joint Mitakshara family, though the security stood on y ii in 
the name of a deceased member of the family. (1891) Subrat v 
Rakku, 20 Mad., 232, explaining (1890) Venkata v. Venkayya, 14 Mad., 377 
Accounts. Anaccount should be taken in the same way as inan ac e , 
foreclosure ; and if there is an equity in favour of the mortgagor e 
him to have a general account taken, he is bound to set it up, and an canı 
insist on it in a fresh action. (1889) Mahabir v. Macnagh GC 
16 I. A., 107. SA z Sé a 
Form of decree.—See rule 12 of the rules prescribed b the 
Court of Bengal. For form of judgment in debenture holde: 




















Rice v. Noakes & Co. (1899) W. N., 229. Where the tern —* 


are — it shoul be s so —— as to make it a 
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rather than to make the decree conflict with it. (1899) Bakar Sajjad e Udit 
Narain, 21 All, 361. See also (1900) Maharajah of Bharatpur v. Rani l 
Kanoo, 28 I. A., 35; 23 All.,181; 5 C. W. N., 137. Computation of Computation 
interest. See pp. 583—584, ante. Seealso (1900 ) Maharajah of Bharut- DEE 
pur v. Rani Kanno, 28 I. A, 35; 23 Al, 181; 5 C. W. N., 137; and 

see the remarks on this case in 11 M. L. J., p. 111. The language of 

their Lordships of the Privy Council can, however, hardly be said to be 
ambiguous; as they clearly approve of the received practice both in 

Calcutta and in Madras and their concurrence with the ultimate decision 

of the Allahabad High Court can only mean agreement with that judgment 

im so far as it overruled the decision in Amolak Rams case; and it was — 
eertainly not necessary for the Judicial Committee to decide at what rate 
subsequent interest should be allowed. It is also permissible to point 
out that apart from authority there is no reason whatever for making any 








~ 

distinction between a mortgage decree which has become absolute and aw 
ordinary decree for money. In both cases, the mghts of the parties under E 
the contract become merged in the jadgment, and there is no more reason a 
for giving interest at the contractual rate in the one case than there is in pA A 
the other. (1900) Commercial Bank of India v. Atendrulayya, 23. Mad., 
637; but see (1901) Manoo v. Durga, 5 C. W. N., 653; cf. (1900) — 
Krishnaswamy v. Srinivasa, 11M. L. J, 7. Compound interest. In —— 
England a distinction has been taken between a case of foreclosure and l <a 
a decree for sale and payment of incumbrances according to their priority. — 
In the latter case, if there is no surplus, subsequent interest will he * age 
calculated only on the principal; and a similar rule is observed where ; 
a mortgagee asks for payment in an administration suit in which the 
mortgaged estate has been sold. (1835) Whatton v. Cradock, 1 Keen, gei: a 
(1838) Brewin v. Austin, 2 Keen, 211; cf. (1759) Harris e Harris, 3% oe s 
Atk., 722. y ae? ` 

Ordering that in default of the defendant paying, é&e.— SE 
A decree under this section is substantially a decree xisi and cannot © 32 ae 


be enforced tilb it is made absolute under the next section. (1890) Ram 
Lal e Narain, 12 All., 539 ; but see (1899) Phulchand e. Nursingh,28 Cal, ž 
73 ; dist. (1890) Siva Persad v. Nundo Lall, 18 Cal., 139; (1899) Subrah vk GET <a * 
manyam V. Narayana, 9 M. L. J., 349; (1895) Baldeo v. Abhiman, 12 | : | S e 5 
C. P. L. R., 103. And it makes no difference that the decree isa consent è = O= 
decree or is founded on an award of arbitrators appointed by the — Me 
(1899) Bhagavan v. Ganu, 23 Bom., 644 ; (1895) Tara Prosad v. Bhobe deb, 
22 Cal, 931. Bat where the judgment-debtor Was aware of the i iter * (Sep 
sale bat did not object in time, the court refused to set aside 
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gagor ; but when again converted into money was insufficient to atis r 
the plaintitf’s claim (owing to a fall in the price of stock), it was held, the 
plaintiff was entitled to come in and prove for the deficiency in a sai 0 
administer the mortgagor’ estate. (1855) Tompsett v. Wickens, 3 sm. & 
Gif, 171. The balance, if any, be paid to the defendant ¢ cS 
other persons, &c. See pp. 706, 707, ante. See also (1820) Jackson v. 
Curtis, 2 Moll., 466. In Ireland it is the established practice to allow puisme 
mortgagees to prove in respect of their securities, so that they may come ` 
upon the residue after payment of the plaintiff. (1842) Davis v. wn ` Se 
3 Dr. & War, 478. Distinguish (1829) Ellis v. “Molloy, 1 Moly e. 
For form of judgment where a sale is directed at the request of incum= 
brancers in England, see Seton, pp. 1587, 1588. See also (1867) Bingham wai 
King, 14 W. R. (Eng.), 414. Where proceeds of different pre 
perties in mortgage should be distinguished. A «ale of 
mortgaged property, consisting of freehold and leasehold premises, snd 
a policy of life insurance, was ordered in a foreclosure suit, at the request 
of the mortgagee. The mortgagors were bankrupt, and the suit wae > 
against their assignees and against incumbrancers subsequent to the 
plaintiff. The decree directed accounts of what was due to the several 
incumbrancers, and directed the proceeds of the different properties to be 
distinguished. (1852) Cator v. Reeves, 16 Jur., 1004. 

In a suit for foreclosure if the plaintiff succeeds, &.— 
Cf. sec. 25 (2), Conveyancing Act, 1881. “But the words “ notwithstanding 
that the mortgagee or any person so interested does not appear in the 
action, and without — any time for redemption or for payment of 
any mortgage-money” have not been reproduced in this section. Tt mayr 
however be noticed that it is not the practice in England to order & sale 
upon the application of the mortgagee without allowing a certain time for 
redemption. And the court will not order an immediate sale unless 
under special circumstances. (1885) Green v. Biggs, 52 L. T. N. S., 680; i 
(1882) Wade v. Wilson, 22 Ch. D., 235; Green v. Biggs, W. N. (8) 
p. 128 ; Jones v. Harris, W. N. (1887), p. 10. It seems that a sale ch 
ordered on the application for final foreclosure. Weston v. Davidson ( — 
W. N., 28. See p. 706, ante. And in one case a sale was dire 
decree for foreclosure but before it was drawn up. (1874) Woeod/ 
Brooking, L. R., 17 Eq., 425. But the court must be in s position ill 
the sale by delivering possession and handing over the t leet ES 
the purchaser. Nor will the court exercise the discretion wuen | 
mortgagor has had no notice of the intention to apply for a £ : , S 
South- Western District Bank v. Turner, 31 W. R. (Eng.), 118. — 
ante ; cf. (1853) Mears v. Best, 10 Hare, li; (1854) Sifkin v. Da gei 
XXI ; (1853) Smith v. Robinson, 1 Sm. & G., 140; (1864) J Verman y 
33 Beay., 522; (1885) Green v. Biggs, 52 L. T. N. S., 680. — 
will also refuse to order a sale at the request of * ad m mo 
mortgagor, where the value of the estate is insuficie 
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was due on the first mortgage. (1886) Merchant Banking Co. v. London, de. 
Bank, 55 L. J.Ch., 479. Where defendant mortgagor did not appear, and 
the second mortgagee made default in pleading, a sale of only so much of 
the property as should be necessary to satisfy what was due on plaintiffs 
mortgage, was directed. (1882) Wade v. Wilson, 22 Ch. D., 235 ; and see 
(1879) York Union Banking Co. v. Artley, 11 Ch. D., 205. Conduct and. 
mode ofsale. The conduct of the sale may properly be given to the 
person most interested in obtaining the largest possible price for the pro- =- 
perty. (1886) Davis v. Wright, 32 Ch. D., 220; (1859) Hewitt e Nanson, e 
28 L. J. Ch., 49. But there is no general rule that the conduct of the 
sale should be given to a subsequent incumbrancer or the owner of the 
equity of redemption. Christy v. Van Tromp (1886), W.N., 111. Security 
for costs. See Weston v. Davidson (1882), W.N., 28; (1886) Davies v. 
Wright, 32 Ch. D., 220; distinguishing (1882) Wooley v. Colman, 21 Ch. 
D., 169. See also (1859) Whitbread v. Roberts, 28 L. J. Ch., 431; (1871) 
Manchester, &c., Bk. v. Scrowcroft, 27 Sol. Journ., 517. 

89. If in any case under section 88 the defendant pays to Procedure 
the plaintiff or into Court on the day fixed as aforesaid the ——— 
amount due under the mortgage, the costs, if any, awarded — 
him and such subsequent costs as are mentioned in section 94, the e 
defendant shall (if necessary) be put in possession of the mortgag- 
ed property ; butif such payment is not so made, the plaintiff or 
the defendant, as the case may be, may apply to the Court for an Order absolute 
order absolute for sale of the mortgaged property, and the Court Tor %9- 
shall then pass an order that such property, or a sufficient part 
thereof, be sold, and that the proceeds of the sale be dealt with as 
is mentioned in section 88 ; and thereupon the defendant’s right 
to redeem and the security shall both be extinguished. 


— 


“a 


The amount due under the mortgage, the costs, if any, &c. Amount pay- — 
has been allowed und able under thea ` ` 
If future interest has been allowed under sec. 88, it is not necessary that order at I tes 





specific mention of it should be contained in the order absolute for sale. S = 
(1894) Rajcoomar v. Bisheshar, 16 All., 270. On the other hand, an order js pm 
absolute for sale cannot add to the liability of the judgment-debtor except S We 


with regard to any additional costs ander sec. 94. (1896) Kashi v. Sheo « — 
Sahai, 19 All., 186; though if it does so erroneously, it will become final = | 
and conclusive, unless it is set aside in the usual way either on appeal : er w 











review of judgment. (1898) Pribhu v. Rupsing, 20 All., 397. = ee SE = — 
The Court shalljthen pass an order that such property or Procedure e 
— 










a sufficient part thereof be sold —In Allahabad, an order absolute isnot pai Ce E 
for sale need not necessarily be made by the court which passed the cree- Ces wë 
nisi. (1890) Oudh Behari v. Nageshar, 13 All., 278. It is — — SE 
eet E be m PS eee oe Ga ‘sec, 68. 
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(1884) Hardayal v. Chadamilal, 7 All., 194. The validity of an 
directing a sale of the mortgaged premises cannot be questioned by 
mortgagor on the ground that such property is inalienable by wes I 
Madho v. Katwari, 10 All, 130. Nor can a sale be resisted by tl H 
representative of the mortgagor on the ground that the — 
belongs to himself. See pp. 697, 698, ante ; cf. (1889) Leladhor v.. * 
bwj, 21 All., 277. For the meaning of a part of the mortgaged pro ert 
see the notes to sec. 69, supra. The court has no discretion to enl ze tl 
time for payment. (1899) Tani Ram v. Gajanan, 24 Bom., 300. ` Kei 
be here noticed that in England, no further orders are necessary ce 
actions of foreclosure. Seton, p. 1587. But it would seem that an imme liat 
sale will not be ordered except upon consent. (1843) Betham v. ite e 
5 Ir. Eq., 218. Limitation. An application for an order — 
not governed by any article of the Limitation Act. (1894) 4 x 
Baldeo, 21 Cal., 818 ; (1895) Tiluck v. Parsotein, 22 Cal., 924; bn Ge | 
Prosad e Bhobodeb, 22 Cal., 931 ; (1897) Akikunnissa v. Roop Lal, 25 Cab 
133 ; (1893) Ranbir v. Drigpal, 16 All., 23; (1897) Mahabir v. Sital, 19 2 All. 
520 ; (1899) Dina Nath v. Iswar, 3 Cal. W. N., CCCX XII; see also (1880 
Manekbat v. Manekji, 7 Bom., 213; but see (1898) Chunnt e Hona S 
All, 302 ; (1890) Oud Behari v. Nageshar, 13 All., 278 ; (1899) Bi 
. Ganu, 23 Bom., 644. E. 
And theranpon the defendant's right to redeem and t 
security shall both be extinguished.— Whatever may be the — 
meaning of these words, they will not preclude the mortgagor f — 
redeeming his estate at any time before it has been actually sold. (188 di) 
Behari v. Ganpat, 10 All., 1; (1897) Raja Ram v. Chunnt, 19 All., 2¢ TS 
(1898) Harjas v. Rameshar, 20 All, 354 : (1888) Prem Chand v. F wT d 
15 Cal., 546; distinguish (1897) Khetter v. Faizuddin, 24 Cal., €82. ` 
Appeal.—An appeal from an order refusing an application by th 
mortgagee under this section is an appeal from a decree within thet ne aning g 
of sec. 2 of the Code of Civil Procedure. (1897) — vi Yes sudd ' 
1 C. W:N., CCIX. Buta question arising as to the order absolut pe 
is not a question relating to thè execution of the decree within the n n ani 
of sec. 244 of Code of Civil Procedure. (1897) AkiLunnissa LS Ro ew 
25 Cal., 133 ; following (1894) Ajudhia v. Baldeo, 21 Cal., — (1 
Tiluck v. Parsotein, 22 Cal., 994; (1895) Tara v. Belt 
va (1893) Ranbir v. — 16 All, 23 ; dissenting from ( 
v. Lalji, 12 All., 61 ; (1891) Oudh Behari v. Nageshar, 13 All. 
Succession Certificate Act.—Section 4 is not a 
proceedings at the instance of the representative of the mort 
death of the latter during the pendency of the execut 
(1899) Muhummad Yusaf v. Abdur Rahim, 26 Cal., 839; 4 
Jurisdiction to sell.—A court has no jw te 
ver E which it had no territorial jurisdiction at the t Së 7 $ d 
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is only in part within the jurisdiction of another court, the jurisdiction Jurisdiction 

of the court in which the suit was instituted to sell the whole property —— KE 

is not ousted. (1887) Maseyk v. Steel & Co., 14 Cal, 661 ; (1895) Copy — 

v. Doybaki, 19 Cal., 13; (1894) Tincourt v. Sib, 21 Cal., 639 ; cf. (1895) 

Jugernath v. Dip Rani, 22 Cal., 871, decided under Act XH of 1887; 

see also (1899) Bachu v. Golak, 27 Cal, 272 ; (1891) Dakhina v. Bilash, 

18 Cal.. 526. Conduct of sale. The court will not ordinarily direct a Conduct ef 

eale by the receiver pending an administration suit. (1901) Vetar v. * 

Ashutosh, 5 C. W. N., 408. i 
Civil Procedure Code, Section 210.—The provisions of this Application of 

section are not applicable to decrees for sale, (1879) Hardeo v. Hukam, 2 e + ee 

AIL, 320 ; (1879) Bachchu v. Madad, 2 All., 649; (1881) Shankarapa v. dure Code, — 

Danapa, 5 Bom., 604 ; (1883) Mghadaji v. Hart, 7 Bom., 332 ; (1896) Kashi 

v. Sheo, 19 AIL, 186. Dist. (1883) Sita Kam v. Dasrath, 5 All., 492, where 

the decree was not made under the Transfer of Property Act. Section 

230. See (1899) Kartick v. Juggernath, 27 Cal., 285; see also the cases at 

p. 84, ante. Section 247. In one case, it was held that a mortgagee 

who had obtained a decree for sale was not entitled to set off the debt 

due to him against certain costs which had been awarded to the mortgagor K 

and which were recoverable personally from the mortgagee. (1883) Kalka 


ZZ 


Prosad v. Ramdin, 5 All., 272; but see —* Bhugwan v Ratan, 16 AN., v 

295 : (1899) Sankara v. Gopala, 23 Mad., 121 ; cf. (1892) Sidu v. Bali, 17 

Bom., 32; (1879) Brijnath v. —— Cal., 742; (1884) Jshri v. | | 
Gopal, 6 All, 351. Section 273. A decree on a mortgage is not ge : 


a decree for money within the meaning of sec. 273 of the Code of Civil 
Procedure (1899) Macnaghten v. Surja, 4 C. W. N, XXXV ; (1901) 
Baijnath v. Binoyendra, 5 C. W-N., CCVIII. Section 278. Proceedings 
by way of claim are not applicable where the property is directed to 
be sold under a mortgage-decree, no attachment being necessary. (1887) 
Deefholts v. Peters, 14 Cal., 631 ; (1893) Himatram v. Khushal, 18 Bom., 98. ; 
And if such procedure has been erroneously applied, sec. 283 will not bar 
a suit. (1897) Jai Prokash v. Abhai, 1 C. W. N., 701; bat see (1892) 
Krishnan v. Chadayan, 17 Mad., 17. Section 294. See p. 709, ante. 
Leave to bid may be granted to the mortgagee nunc pro tunc, (1832) 
_ Pedder, Ex parte, 3 Deac & C., 622. Section 310A. See the cases cited i 
in note (1), p. 711, ante. See also (1990) Krishnaji v. Mahadev, 25 Bom., 104. ` ae 
A collector, to whom a decree for sale Of eee | 
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Cf. (1873) Bibby v. Naylor, 17 Eq., 14; (1887) Campbell v. Holyl = 
D., 116. Section 503. The court has no power to appoint al 
for the realization of a decree for sale. See p. 706, ante, where 
517, is a misprint for 23 Cal., 517. — 
What passes under a sale in an imperfectly coustitut 
suit.—See pp. 733—738, ante; see also (1900) Mahomed e. a d 
Mad, 171; 10 M. L. J., 347; Kid. tie v. Mithia (1893), Bom. 1 
59 ; (1901) Sheo Pershad v. Tiluk, 5 C. W. N., 232; (1874) Dhe 
Suleemooddeen, 24 W. R., 359 ; (1879) Sahai e Sham, 2 All, Weg K , 
Muhammad v. Abdulla, 24 Mad., 171 ; (1900) Audratullah v. Kubra, 33 À 
25; (1899) Dhapi v. Barham, 4 C. W.N., 297. In Ireland where a} 
gives the purchaser the same title that a foreclosure does in Englar RI 
absent party can only redeem the purchaser. (1808) Ormsley v. Thorpe, 
2 Moll., 503; cf. (1871) Anundoo v. Dhonendro, 14 M. IL. Ay 101, 109. 
But this rule has not been generally followed here. Thus in a cent 
Calcutta case, it was held that where a minor is not properly represented, 
he will not be bound to redeem the purchaser, but may bring ejectment 
(1899) Bankey v. Walihun, 3 C. W. N., CCCXL. Price of redemption 
See pp. 738—741, ante, and for the most recent case on the point, see (1900) 
Wahid-un-nissa v. Gobardhan, 22 All, 453. Unauthorised Sal 
Where after a decree for sale, an — was passed with the cor = | 
the mortgagee that a certain parcel of land in the hands of one of ti ee — 
judgment-debtors should be sold last, it was held that the order © — 
‘binding upon the assignee of the decree and thata sale in contraven 
of the terms of the order was invalid, and should be set aside. 
Subbaraya v. Srinivasa, 10 M. L. J.; 211, and where the decree ted 
the sale of the property in the plaint mentioned, which however 1 adea 


— 


certain property not comprised in the mortgage-deed, it was held — =a 





e ` ep 

"en 
— — 

. -~r p 


— 





Ti 


minary decree, did not preclude the defendant from recovering the p Lë 
which was not included in the security, notwithstanding the provisions. 
secs. 13 and 244 of the Code of Civil Procedure. (1900) Ram ¥ 
22 All., 442. But where the sale is in conformity with the dere, th 
chaser is not bound to look behind it. (1900) Aamfulla v. Che 
All., 377; where the equity of redemption had been sold und ra 
obtained by a second mortgagee which is not allowed in Al e ) 
(1900) Kudrat v. Kubra, 23 All., 25 ; distinguish (1900) In 
22 All.,212. Property in possession of Receiver. 
in the hands of a receiver may be sold without the leave o 
Jogendra v. Debendra, 26 Cal., 127 ; 3 C. W. N., 90; — 
Prankristo, 1 Cal., 403. When eatate may be sold. "e 
ante ; cf. (1882) Chooramun v. Mahomed, 9 I. A., 21; (1833) * 
3 Deae. & C., 346. Distinguish (1888) Raghunath v. pai alaji, 13 


d Rights of purehasers.—The purchaser can clai ai 
e, on — of gees ` ee ou | 




























the remarks in 6 M.L.J., 485. When the Statute begins to run. Li r — SC 


<listribution. (1867) Fowler v. Scott, 25 L. T., 784. And the plaintiff 


bas been extinguished by the operation of the Statute of Limitations, 


-of making an application ander this seetion. 
5M. L J., 294; (1892) Musahed v. Inayatulah, supra ; (1898) Hamiduddin v. — 
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should not be allowed to draw out the purchase-money, until he has 
delivered the deed executed by all necessary parties, or in their default 

by the proper officer of the court to the purchaser. See (1806) Farrell v. 
Irwin, 2 Moll., 511. An incumbrancer paid off by the proceeds of the 
sale under a decree is bound to join, if required, in the conveyance, but « 
he is not obliged to assign his security to the purchaser. (1808) Anon., 

3 Moll., 505 3 





90. When the nett proceeds of any such sale are insuffi- Recovery of 
balance due on 


cient to pay the amount due for the time being on the mortgage, mortgage. 
if the balance is legally recoverable from the defendant otherwise 

than out of the property sold, the Court may pass a decree for 

such sum. 


When the nett proceeds of any such sale, &c.—It has been — 
held in Allahabad that in order to make the remedy provided by this ire Alai 
section available, it is necessary that the mortgaged property should have 
been sold under sec. 89 by the person applying for a further decree. 

(1900) Badri v. Inayat, 22 All, 404. But this literal construction has 

not been adopted by the Calcutta High Court. See (1900) Matsulla v. d 
Jan Mamud, 28 Cal., 12; 4 C. W. N., 735 ; dissenting from (1899) Goluk 
y. Ram, 4 C. W. N., 268; but on a point which does not affect the true 





construction of the section. 
The amount due for the time being on the mortgage.— 
It has been suggested that this would not include costs payable to the 
mortgagee. And the language of the section perhaps lends some colour ‘ 
to the criticism. Macpherson, 699; but see Shephard and Brown, p. 321. 
The practice hitherto has certainly been to treat costs as part of the amount 
due on the mortgage. See pp. 732, 733, ante ; cf. (1886) Kushal v. Shrinivas, 
ac P. L. R, 94; (1897) Mukundlal v. Seth Mangaljeet, 12 C. P. L. R., 78, 81. 
The amount due will also include costs subsequently incurred by the mort- p 
gagee. See sec. 94, post. 2 oe 
If the balance is legally recoverable.—No decree can be made Balance — EE 
under this section where the mortgagor is under no personal liability. legally ble. — 
Cf. (1889) Bunseedhur v. Sujaat, 16 Cal, 540, with (1892) Musaheb v. eg 2 
Inayat-ul-lah, 14 All., 513. Nor where the right to enforce such liability | l ES 
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regard being had to the time of the institution of the suit, and not to that ` — 
(1895) Malia v. Nachiappa, — E Sie 
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Kedar, 20 All., 386; cf (1893) Bageshri v. Muhammad, 15 All, 331. Seealso ` SS e? 
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sale of the mortgaged property, the mortgage-debt meanwhile be 
parable on a certain specified date, it was held, the mortgaged 
having proved insufficient to satisfy {the debt, that limitation f 
run from the breach of the covenant to pay on the due date 
from the breach of the covenant to put the mortgagee in ] 
(1886) Sien Charan v. Lain, 18 All, 371. In another case, where t 
borrower authorized the pledgee to sell the pledged property un 
to pay any difference between the proceeds and the — 
it was held that the cause of action in respect of the whole of — 
debt accrued, not when the securities were sold and the amount of the E 
deficiency ascertained but when the debt became repayable. In suh 
eases, the promise to pay the deficiency does not create a new obligation ` 
to pay ; but the old obligation is merely transferred to a reduced sum. 
* re Meifenry (1894), 3 Ch., 290. See also (1885) Miller v. Runga, 12 Caly 

; (1898) Chattar v. TAakeri, 20 All., 512. E 

Ze court may pass a decree for such sum.—The —— 
is to be made in the same suit, and it is not necessary for the mort- — 
gagee to bring a fresh action for the money. (1889) Sonatun v. Ali, 
IG Cal, 423; (1893) Tirini v. Hurrnk, 21 Cal., 26; (1888) Gopal Mé 
4h, 10 AIL, 632; (1889) Raj Singh v. Parmanand, 11 All., 486: The 
court cannot refuse to make an order under this section, simply = 
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because no provision is made for it in the decree for sale. (1889) 
Sonatun v. Ali, 16 Cal, 423; (1892) Mwsaheb v. Inayatullah, 14 AS 
513; (1895) Malia v. Nachiappa, 5 M. L. J., 294. Noris the mor 
bound to ran the risk of involving bimself in litigation with third 
persons who are not parties to the suit, before he can apply for a personal ` ` 
decree against the mortgagor. (1894) Shunmugu v. Ramanathan, 17 Mad, 
309, 4 M. L. J, 91. No such order is however necessary, if the originat d 
decree Rey the mortgagor personally liable. (1891) Durga v. Bhagwat, — E 
13 AU. - KE Batak e Pitambar, 13 All, 360; (1893) Lalji v- ` 
Barber, 15 Fin: See also the rules of the High Courts of Calcutta 
and Madras — to sec. 104, post) under which a decree for — 
also contain an order to pay the deficiency, if any ; but see form * 
No. 128 in the Code of Civil Procedure. But the mortgagee n 
the decree which he has already obtained gives him the right top eben 
against the mortgagor personally, apply under this section for E gea 
for the balance. (1893) Tirini v. Hurruk, supra. W ae ée: 
the mortgagor, notwithstanding service of notice upon him, 1 ed I 
objection to the issue of execution on the ground that there ` * h 
under sec. 90 in existence, it was held that he was — 
such an objection upon a fresh application, and further that t 


executing court which was also the court competent to mak 












E 
EN ` 











E EE alaro weds EE 
EC e Bt Limitation. As 


e 


Hm, KS VW l 4 $ he 


x 
=) 
déi. 


— 


certificate of sale may have been granted to the purchaser. Sa 








TRANSFER OF PROPERTY ACT. 903 





section must be made within the period prescribed by Art. 178 of the- WE 
Limitation Act. (1899) Ram Sarup v. Ghaurani, 21 All., 453; cf. Durga . 3 
. Bhagwant, A. W. N. (1890), 142. Operation of section. It will be G 
noticed that the provisions of this section are confined to sales under sec. 89 | 
and do not extend to sales under sec. 93, though there is no apparent reason 
for the distinction; and a recent judgment of the Allahabad High Court 
places still further restrictions on its operation. (1900) Badri v. Inayat, 
supra. But the right of the mortgagee to bring an action for his money * 
where he is unable to recover the balance in a suit under sec. 88 cannot 








be disputed. 
Redemption. 

91. Besides the mortgagor, any of the following persons Who may sue 
may redeem, or institute a suit for redemption of, the mortgaged eg 
property :— PIE 

(a) any person (other than the mortgagee of the interest — 

sought to be redeemed), having any interest in or 
charge upon the property ; 





H any S aving : j st i | SS 
(b) any person having any interest in or charge upon the WÉI 
right to redeem the property ; 
(c) any surety for the payment of the mortgage-debt or any —— SS 
part thereof ; : — 
(d) the guardian of the property of a minor mortgagor on E Ge: 
behalf of such minor ; SN 
(e) the committee or other legal curator of a lunatic or idiot — — 
















mortgagor on behalf of such lunatic or idiot; 

(f) the judgment-creditor of the mortgagor, when he has 
obtained execution by attachment of the mortgagor's Ka E: 2 Ge 
interest in the property : — 

(g) a creditor of the mortgagor who has, in a suit for the ` 
administration of his estate, obtained a decree for sale © 
of the mortgaged property. ; 


D 


Besides the mortgagor.—This means a mortgagor who has got a P 
subsisting title to the mortgaged property. Thus a mortgagor cannot © 
redeem if the equity of redemption has been sold in execution, SCH 


(1889), Bom. P. J., 246. But a mortgagor who has absolutely 
equity of redemption will be entitled to redeem, if he iss 
ene on his covenant. en ecco fa roll e, 39 Cl 
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redeem or institute a suit for redemption. The latter bi i 
wholly unnecessary. See sec. 60, supra. Mortgaged property- 3 
pp. 317 —320, ante. See also (1900) Bhima e Raghavendra, 24 Bom, $ 
a case of service lands ; cf. (1891) Dasharatha v. Nyahalchand, 16 Be 
134 ; (1896) Genu v. Sakharam, 22 Bom., 271. As to when polic 
insurance effected by the mortgagee may be redeemed by the mori — 
see Salt v. The Marquess of Northampton (1892), A. C., 1; ef. (1858) Fr 

w. Brade, 2 DeG. & J., 582; (1869) Bruce v. Garden, L. R., 5 Ch., ml 3 


Any person, other than the mortgagee, &c. Clause (a).- 
Any interest in or charge upon the property means any interest in o 
charge upon the property which is affected by the mortgage, and ia 
include the interest of a mere ryot in Bengal. (1898) Girish e Ju 
50C. W, N, 83; see also p. 296, ante. Distinguish (1895) — 
Amina, 19 Mad, 151. Where the equity of redemption is limited t 
persons other Fa? the owners, it may be laid down as a general der ha s 
the right to redeem will nevertheless subsist in them; unless a ¢ ar 
intention is shewn to change the ownership of the property for pt o ses i 
other than those of the particular mortgage. See pp. 297, 298, ante ; eb. ` 
(1900) Jmmudipattam v. Periya, 28 I. A., 46. a zS 


Any person having any interest in, &c. Clause (b). — 
294—298, ante ; cf. Sakharam v. Gangaram (1895), Bom. P. J., 214. Truste 
on trust to selland pay off debts which have been satistied cannot be a 
said to have any interest in the property which would entitle them t — 
redeem. (1826) James v. Biou, 2 Sim. & St., 600. For the right to 
redeem where an administrator reserves the equity of redemption to 
himself and his executors, Ac, see (1837) Skeffington v. Whitehurst, 3 Y. 
& C., 1; (1842) 9 Cl. & F., 219. Where a trespasser who has acqui d 
a possessory title makes a mortgage, the rightful owner, if he mëi 
to be the mortgagor’ heir, may redeem in that character. (1892) S 
irao v. Padappa, 18 Bom., 22, reversed but only on the ground tha 
mortgage of vatan property could not bind the heir of the vata : * ` 
(1900) Padapa v. Swamirao, 24 Bom, 556. It may also be notice ly — 
person who has acquired a possessory title under the Statute D 
tions against the mortgagor may claim to redeem. — 
Bird, reported in Fisher, p. 972. d 


' Any surety for the payment of the mortgage-debt or 
part thereof. Clause (c).—A surety for the payment of thaini ren tal 
under a mortgage may redeem. (1869) Green v. Wynn, L. ] by 
(1882) Forbes v. Jackson, 19 Ch, D., 615. But a surety o 
mortgage given by the debtor to the — ata different ti 
part of the same debt. (1827) Wade v. Coope, 2 Sim, 1 
secs. 140, 141 ; and see pp. 407, 409, ante. The rights of the su 


pes summed up in Fisher, sec. 1427. “a saree is enti ae 


LE eo — virtue of his right *— Zei led to É 
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securities; but not where the suretyship is for another debt, or for a 
distinct part of the same debt, for which the first security is given. There- 
fore, if a surety by bond for part of a debt, the other part whereof is 
secured in another transaction by a mortgage, be compelled to pay on his 
bond, he is not entitled against a subsequent mortgagee of the same estate 
to the benefit of redemption of the mortgage, in satisfaction of what he 
has paid on the bond.” 


Clauses (d) and (e).—These clauses are wholly superfluous and seem Guardian of 
to have found their way into the section from English text-books where ete of 
the right both of the committee of a lunatic and the guardian of an infant lunatic, 
to redeem a mortgage on the lunatic or infant’s estate is treated as a debat- 
able point merely because the nature of the estate may be thereby changed ⸗ 
as between the real and personal representative. See Robbins, 697; Fisher, 
secs. 1440, 1441. These clauses also seem by implication to negative the 
right of the guardian of a minor or the committee of a lunatic to redeem, if 
such minor or lunatic is not the mortgagor (see definition in sec. 58, supra); 
but is merely interested in redeeming the mortgaged property. 
The judgment-creditor of the mortgagor, &c. Clause (f).— —— 
See p. 6&6, ante. 
A creditor of the mortgagor who has in a suit, Ee Creditor. 
Clause (g).—See p. 686, ante. Where pending a suit by creditors fora 
sale of the estate, the mortgagee frahdulently obtained a decree for 
foreclosure ; it was held that they should redeem him notwithstanding the 
decree. (1725) Soley v. Salisbury, 9 Mad., 153; 2 Eq. Ca. Abr., 600. 
Many of the clauses in this section seem to be altogether superfluous, 
if not misleading, as with the exception of clause (c) all the other clauses 
mav be reduced to the simple proposition that any person who is entitled 
to any interest in any part of the land may redeem. See p. 296, ante. 
The enumeration too, though it bas the appearance of being complete, is 
in reality not so. For instance, there is no mention of the Court of Wards 
or the assignee of an insolvent or a trustee under a deed of arrangement e 
for the benefit of creditors; nor is anything said of the right of the 
Crown to redeem an estate which has been vested in it by escheat or 
forfeiture. See(1841) Rogers v. Maule, 1 Y. & C. C. C., 4; (1708) Att.-Gen. 
v. Crofts, 4 Bro. P. C., 136. > Si 
Order in which persons are admitted to —— pp- —— 
298—300, ante. See also (1865) In re Cassan’s Estate, 15 Ir. Ch., 313, where been, 
it was held that as between the tenant for life and his mortgagee, the prior ` — E 
and better right to redeem incumbrances on the fee belongs to the mortgagee. We 








92. In a suit for redemption, if the plaintiff succeeds, the — 


‘Court shall pass a decree ordering— 
that an account be taken of what will be due to the defen- ` 


dant for the mores et the suit, wa 
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awarded to him, on the day next hereinafter —— 
declaring the amount so due at the date of such decree ; 

that, upon the plaintiff paying to the defendant or into | 
the amount so due on a day within six months from the we? 
declaring in Court the amount so due to be fixed by the 
the defendant shall deliver up to the plaintiff, or to such a 
as he appoints, all documents in his possession or power — 
to the mortgaged property, and shall re-transfer it to the plain- 
tiff free from the mortgage and from all incumbrances created bi — 
the defendant or any person claiming under him, or, when — 
defendant claims by derived title, by those under whom he claims, ~ 
and shall, if necessary, put the plaintiff into possession of the 
mortgaged property ; and Es 

that, if such payment is not made on or before the day to b 
fixed by the Court, the plaintiff shall (unless the mortgage be 


simple or Leed be absolately debarred of all right t 


Go s$ * 
redeem the property, or (unless the mortgage be by conditional 


sale) that the property b sold. É 


À a ge 
wd 


— | 


Ka 
fe 


Action for When an action for redemption may be brought.— CS 

— — pp- 285 —288, ante, and the notes to sec. 60, supra. [a] Such an action dent 
not be dismissed merely because the plaintiffs title was incomplete at the — 
date of the suit. See p. 321, ante. But if the right to redeem is in a third E: 
person, a mere disclaimer by the latter of all interest, will not entitle the — 
plaintiff to proceed with the suit. (1863) Catley v. Simpson, 33 Beav., 55l. * A 
It may be mentioned, in passing, that where a purchaser of the equity of d e : 
redemption sues to redeem, the mortgagee cannot raise any question | st — 
the adequacy of Se consideration for the sale. Kondo v. har 


: (1888), Bom. P. J., 91. RE — 
Pleadings in Pleadings. — 723—727, ante. Cf. Govinda v. Ganu — éi 
ENEE EEN En em e ee a EE Sr S 

= demption. P. J., 186 ; (1898) Ram v. Indromoni, 3 C. W. N., 325; (1864) Har BW 
AE Tingey, 12 W. R. (Eng.), 684; (1866) Hughes v. Cook, 34 Bear, d = 
D i distinguish (1866) Jefferys v. Dickson, L. R., 1 Ch., 183; (1873) & ur v 
Ke; Dooleechand, 19 W. R., 422. Claim for overpayments. See i 

E a tion to the cases cited at p. 724, ante, (1900) Kuchu v. Lakshmi ans én? : 


Bom.,115. Mode of objecting to mortgagee’s claim for 1 e 
andimprovements. In England where a —— bil S 
demption against a mortgagee in possession, who claims alloy ser for 


| ES reg which the mortgagor ie to as | 









mortgage isr 
, — 
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mortgagor will be only entitled to an ordinary decree allowing “necessary 

repairs and lasting improvements.” (1860) Powell v. Trotter, 1 Dr. & Sm., 

388 ; distinguish (1835) Murphy v. Meade, 1 Jones, 620. e 
Putting in counter claims where unnecessary.—When a 

question arises between a mortgagee and a sub-mortgagee who are co-defen- 

dants, it may be raised in England and, perhaps, also here, by a pleading 

which states both a defence as against the plaintiff and a claim against a co- 

defendant, without the necessity of putting in a counter-claim. (1876 S 

Furness v. Booth, 4 Ch. D., 586, explaining (1876) Shephard v. Beane, 

2 Ch. D., 223. It seems, also, that a mortgagee may set upan agreement a 

by the mortgagor to convey*to him the equity of redemption asa defence 








to an action for redemption. See p. 723, ante; cf. (1890) Kanharan 
Kuti v. Uthoth, 13 Mad., 490; (1802) Ukku v. Kutti, 15 Mad., 401 ; (1897) 
Krishna v. Kesavan, 20 Mad., 305 ; but see (1901) Ramaswami v. Chinnan, 
11 M. L. J., 132; distinguish (1865) Howells v. Wilson, 34 Beav., 573, 
decided under the old practice. For the present practice in England, see 
KI, 3 R: 5. G 

Burden of proof. (1) Where the mortgage is denied.—See 
D 427, ante. See also Rama v. Baburao (1874), Bom. P. J., 18; Chinta 





v. Suga (1886), Bom. P. J., 247; distinguish Chandra Shekhar e Bal E 
(1890), Bom. P. J., 14. The mortgagee, however, will be estopped from — 
disputing the title of the mortgagor. See pp. 320, 321, ante; cf. (1796) SN 2 
Roberts v. Clayton, 3 Anst, 715; Motu Abu v. Baliya (1893), Bom. P. ce 
J..145. (2) Where the plaintiff seeks to redeem specific mort- Get 


gage. P. 72/7, ante; and see Miru v. Bhikaji (1888), Bom. P. J., 131; 
cf. (1862) Patch v. Ward, 7 L. T., 413. Interrogatories. In all actions — 
for redemption as well as A tona it is relevant for the plaintiff to: $ eh 
interrogate the defendant as to the dates of his securities, the amount of l 
money which he has actually advanced and the rates of interest reserved. 
(1863) Bearan v. Cork, 20 L. T., 689. See also the cases cited in note 5, 




















p- 635, ante. — ep 
Mode of taking accounts.—Pp. 727, 728, ante; and see the notes Modeof takir — 


to sec. 86, ante. The accounts should be taken before making any decree accounts. E, ZC, 


in the action. Jamal Peerbhai v--Mohamedbhai (1874), Bom. P. J., 7; cf. ~ E F 
"ithu v. Bala (1893), Bom. P. J., 426; (1870) Muthra v. Magh, 2 N.-W. P., E Ge 
207. (1880) Nellaya v. Vadakipat, 3 Mad., 382. The mortgagor cannot ea A Bees 
redeem without paying the amount due on his mortgage as admitted by n — Kier 
him, though the mortgagee sets up a false defence. Bombay S. A, 66 oe = F f 


of 1871, 14th August 1871. The price of redeeming the mortgaged pre = 
mises is the same in a suit by the mortgagor to redeem as it would be ` 
in the like cireumstances in a suit by the mortgagee to foreclose. (1843) ae 
Du Viquer v. Lee, 2 Hare, 326. For the construction of a decree Së ea 
an account of moneys laid out on improvement and management of t the ` | — Di 
— — Kader —— he née "hee Ai is — —— 
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Accounting in PP. 271, 272, ante; 472—475, ante. See F Ram Chante e | 
action forre- (1890), Bom. P. J., 165. Where a mortgage-bond by one Er 
vm prevented the mortgagor from redeeming without first paying wë arre 


kar- 
WS - 


of rent, it was held in a suit brought by the assignee of the mor on 
that as he had notice of the original mortgage and therefore cons ruet 
notice of its contents, he must be deemed to have taken his mortgage 
subject to the same liability as the original mortgagor. Arishna iy 
Ganesh (1893), Bom. P. J., 593. See also the notes to see. ), supra. 
Account of overpayments. Where the action was founded op d 
right to redeem but was not in proper form and the mortars 
guilty of great laches, no account was directed of profits received beforet 
institution of the suit as against purchasers for value without notice of a ny 
imperfection in their title. (1874) Juggernath v. Shah Mahomed, 2 L rs 
For cases under the Deccan Agriculturist’s Relief Act, see (1882) Jani 
Jangji, 7 Bow., 185; (1882) Ram Chandra e Janardan, 14 Bom., 19. 
— — of mortgage-debt. Pp. 303, 304, 727—28, ante; 
and see the recent case of (1900), Wahid-un-Nissa v. Gobordhan, 22 — x 
453. See also Anandrao v. Keshavrao (1889), Bom. P. J., 170, where it was 
held that redemption may be claimed on payment only of a proportionate 
share of the mortgage-debt, unless the mortgagee is prepared to — 
back the whole property. Cf. alc, Sheo Parshad v. Tiluk, 5 C. W.) 
232. (1901) Rammony v. Premchand, 5 C. W. N.,*423 ; distinguish Bhat v 
Hira (1888), Bom. P. J., 355: — v. — (1887), Bor. PJA oo 
145. See also pp. 305—307, ante ; cf. (1900) Girish v. Juramani, 5 C. V E 
N., 83. For a decree in a somewhat complicated case in which there ` ` F Rb 
various mortgages and one of the mortgagees had also obtained a lease i rom 
- the mortgagors, see lithoba v. Hanmant (1894), Bom. P. J., 114. Ae 
also Balkrishna v. Balvant (1896), Bom. P. J., 791, in which it is al 
pointed out that though the mortgaged property may be inalienabl les 
-~ its profits should be taken into account as between mortgagor and n no: orte ` 
gagee. But where a mortgagee in possession is evicted from a por ion of 
* the mortgaged property by a person claiming under a title pata eier 
to that of the mortgagor, a purchaser at an execution-sale of the m 10 
gagor's right, title and interest in the remainder of the mortgaged pr or peris 
can only redeem on payment of the full amount due on the m nortga age 
(Bombay) S. A., 39 of 1870, 6th June 1871. Period for which i ntere 
should be allowed. There is no limit of time as regards the p ayment 
interest in an action for redemption other than that contained in n Ar 
148 of the Limitation Act. (1889) Dandbhai v. Dandbhai, ` 141 — 
But it is doubtful whether the same rule will hold good where i intel es 
recoverable only by way of damages. See pp. 582—583, ante. 
f Jud; Form of Judgment.—See pp. 729, 730, ante. It I has been p 
s ont that the form of decree directed be this section | does no 
oe _ for cases in which, on 1 


* account — — sc? : 
—— the E latter i is found tol — e 
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the common redemption judgment in Seton, p. 1593. If, in a suit for . 
redemption against several successive mortgagees, the first mortgagee does S 
not appear at the hearing, a subsequent mortgagee will be allowed to make paz = 
the decree absolute against him. (1832) Cottingham v. Shrewsbury, 5 Sim., — 
395. For form of decree where a tenant for life claims a charge for rents = 
received by the mortgagee and directing redemption according to the — 
priorities of the incumbrances and the rights of the parties taking under E 
the plaintiffs testator’s will; also as regards a derivative mortgage: see EEN 
(1863) Colyer v. Colyer, 3 DeG. J. & S., 676. Where the property has * * 
been sub-mortgaged. See p 728, ante; cf. (1891) Narayan v. Ganojis EECH së 
15 Bom., 692. | i Vë A 

Shall deliver up to the plaintiff, Se, all documents, &c.— Directions _ — 
Where the mortgage is redeemed, the mortgagee will be bound to deliver * in judg- 
up all the title-deeds to the mortgagor, including those that have been ` ve, S Se 
executed between the original mortgage and the final order for redemp- — 
tion. As to what deeds the mortgagee must return, see (1851) Dobson v. | — 

E 


Lund, A DeG. & S., 581; (1862) Hudson v. Malcolm, 10 W. R. (Eng.), 720. K * ee 
A mortgagee when he is paid off has no right to keep a copy of any deed Ces 
relating to the mortgaged property, not even a copy of the mortgage-deed. 
(1881) In re Wade and Thomas, 17 Ch. D., 348. But when the mortgagee is 
a tenant-in-common of the mortgaged premises, he will be allowed to retain 
the deeds relating to the whole estate on giving a covenant for their 
production. (1854) Fates v. Plumbe, 2 Sm. & G., 174. Where title- 
deeds have been lost. If the title-deeds cannot be produced, the 
mortgagee must not only pay the costs of the action, but also compensation | — 
for the damage done to the estate which may be set off against the — 
mortgage-debt. He may also in addition be called upon to give the S ec? ea 
mortgagor a proper indemnity. See the notes to sec. 87, ante. Cf. — Eë 
(1853) Brown v. Sewell, 22 L. J. Ch., 1063; (1847) Middleton vV. Eliot,” ` O S 
15 Sim., 531 ; (1890) Caldwell v. Mathews, 62 L. T., 799. (1785) Luccraft © 
e. Hite, | 2 Hare, 14 n ; (1803) Schoole v. Sall, 1 Sch & Lef., 176. For the 
most recent case on the subject, see (1879) James v. — IL Chu EK 398, 
where it was also held that interest ceased to run from the day fixed for ES 
redemption under the notice to redeem. The form of the bond | om * ee 
indemnity.in the case of lost title-deeds is given in (1821) Shelmardina $ e. — ad 
Harrop, 6 Madd., 39, 44. And shall re-transfer it to the PRE 
&c. Where a person has only a partial interest in the equity of —— 
tion, the mortgagee is bound to convey ; but the conveyance should reserve 


o Pork ae — 





the rights of the other persons interested. See p. 728, ante. 
of jadgment — out equities between parties entit 2d te | 
Fees p- 1727. 


Costs of the 


action. 


When is a 
receiver 
appointed, 


‘receiver was appointed at the instance of a second mortgagee who was the — 
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the redeeming party pays the costs, unless the mortgagee has been guil y of 
misconduct in resisting redemption ; as for instance when he has been” 
overpaid, or his conduct is otherwise against conscience. See pp. 731, 33, 
ante; cf. (1841) Wynne v. Brady, 5 Ir. E. R., 239; (1866) Hayward eg ` 
Kersey, 14 L. T., 879; (1857) Wheaton e Graham, 24 Beav., 483; (186 i 
Tomlinson v." Gregg, 15 W. R. (Eng.), 51; (1818) Wilson v. Metcalfe 3 ` 
Madd., 45; (1820) Harvey v. Tebbutt, 1 J. & W., 197; (1842) Roberts ge K — 
Williams, 11 L. J. Ch., 65; (1844) Montgomery v. Calland, 14 Sim, i = 
(1871) Begbie v. Fenwick, L. R., 6 Ch., 869; (1740) Fracklyn v. Ferm; 
Barnard, 30; (1758) England v. E Eden, 174 ; (1856) Barlow 
v. Gains, 23 Beav., 244; ege Wilson v. Cluer, 4 Beav., 214; — 
Pawley v. Colyer, 16 W. R. (Eng.), 114; (1846) Snagg v. Frizell, 3 Jo. & 
Lat., 383; (1846) an v. Frith, 9 Ir. Eq. R., 285; (1791) Gilbert v: — 
Golding, 2 Anst., 442; (1853) Harmer v. Priestley, 16 Beav., 569 ; (1818) pu 
Wetherell v. Collins, 3 Madd., 255; (1854) Norton v. Cooper, 5 De@. ` = 
M. & G., 728; (1830) Roberts v. Jeffrys, 8 L. J. (O. S.) Ch., 137; (1861) 
Powell v. Trotter, 1 Dr. & Sm., 388. See also (1889) Ram Chandra v. 
Jonardan, 14 Bom., 19, 24; (1884) Narayana v. Narayana, 8 Mad., seems” 














to be a rather strong case. Costs of disclaiming defendants, See 
(1853) Ford v. Chesterfield, 16 Beav , 516; (1858) Bellamy v. Brickenden, 4 Be 
& J., 670. See also the notes to sec. 86, ante as 


Appointment of receiver.—To justify an appointment of an in- 
terim receiver in a redemption-suit, there must be strong evidence of 
imminent danger of the property being lost. Tribhoban v. Jamuna (1889), 
Bom. P. J., 184. As to the circumstances under which a receiver may be 
appointed against a mortgagee in possession after decree at the instance of 
another mortgagee who is a co-defendant, see (1852) Miles v. Moore, 15 
Beav., 175; see also (1862) Bord v. Tollemache, 1 N. R., 177; wheres 5 
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plaintiff in an action to redeem. Quære, whether the court may grant a 
receiver against the mortgagor in possession at the instance of a ——— 
(1845) Barlow v. Gains, 8 Beav., 329. Where on a bill to redeem, a — E 
account is decreed, and pending exceptions to the report, the defenda Ge 

the mortgagee, commits waste; the court will order the mortgagee t 
deliver up possession, on the plaintiff giving security to abide the event 
of the account. (1700) Hanson v. Derby, 2 Vern., 392. Mo: Sage à 
right to give up possession. In one case a mortgagee in ee 
of part of the mortgaged lands, having under a decree to be 
charged with a high occupation rent, was permitted to surrer SR 

lands to the receiver upon the expiration of the current year, í comment 
with the day upon which he first went into possession. ( 538) 

Arrett, S. & Sc., 674. —— 


Order for sale.—Reading secs. 92 and 93 together d s € 
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for redemption.[a] It seems that the court may direct a sale in an action 
for redemption by an usufructuary mortgagee, though this is somewhat 
inconsistent with the very nature of an usufructuary mortgage as well as 
with proviso (a) to sec. 67. 





93. If payment is made of such amount and of such sub- — —— 
sequent costs as are mentioned in section 94, the plaintiff shall, possession. 
if necessary, be put into possession of the mortgaged property. 

If such payment is not so made, the defendant may (unless 1 In default, 

foreclosure or 
the mortgage is simple or usufructuary) apply to the Court for sale. “es 
an order that the plaintiff and all persons claiming through or — 
under him be debarred absolutely of all right to redeem, or (un- 
less the mortgage is by conditional sale) for an order that the S 
mortgaged property be sold. 

If he applies tor the former order, the Court shall pass an i 
order that the plaintiff and all persons claiming through or under | ie 


him be absolutely debarred of all right to redeem the mortgaged Sc 








property, and may, if necessary, deliver possession of the property 














to the defendant. 

If he applies for the latter order, the Court shall pass an 
order that such property or a sufficient part thereof be sold, and 
that the proceeds of the sale (after defray ing thereout the — 
expenses of the sale) be paid into Court and applied in payment Se 
of what is found due to the defendant, and that the balance be 


paid to the plaintiff or other persons entitled to receive the same. * * 
On the passing of any order under this section the plaintiffs "7: RE, 

right to redeem and the security shall, ag regards the property - — 

affected by the order, both be extinguished : — 


Provided that the Court may, upon good cause shown, and Power to — K 
upon such terms, if any, as it thinks fit, from time to time postpone — oe 
the day fixed under section 92 for payment to the defendant. Eir 

Right to bring fresh suit for redemption.—Where a mem- Right, o bring 
ber of an undivided Hindu family, not being the manager, obtains a decree * SS a 
for redemption of a mortgage of the family property, but fails to execute 
it, that will not prevent another member of the family from 1 deeming 
his share. Sakhasam v. Gopal (1884), Bom. P. J., 4; distinguish — o i — 
Piet: — v. EE 7 a 467. ane is a moos — — w rh her non- 













ae 


— 








[a] The law is different in England : EI r 
AE Viet, Ea 
l - CEA — ZS = 










Where decree 
incapable of 
onforcement, 
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sec. 92 of the Act would operate as a foreclosure if the time is not enlarged 
under sec. 93, where the decree contains no order for foreclosure on defa | $ 
of payment. See pp. 701, 702, 730, 731, ante; see also the notes t 
sec. 87, ante. Cf. (1882) Suni e Somsundrum, 6 Mad., 119; 
Keramat v. Inayat, A A. W. N., 329; (1897) Namappa ge | 
21 Mad., 18; (1892) Ramanni v. Brahma, 15 Mad., 366; (1897) Bay v- 

Razuddin, 19 All., 203; (1889) Muhammad v. Mannu, 11 AIL, 386. t 
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the account taken by the court will be conclusive in any subsequent swit © 
(1884) Navlu v. Raghu, 8 Bom., 303; (1891) Dasharatha e — 
16 Bom., 134 ; (1892) Rambhat v. Ragho, ib., 656; see also (1883) Tatya wo 

Balaji, 7 Bom., 330, decided under Act XVII of 1889. It is hardly 
needful to state that an assignee of the equity of redemption pendente lite 














cannot bring a fresh action to redeem. (1884) Ram v. — 9 


141. See also the notes to s. 52, ante. 


Mortgagor when entitled to immediate possession. Waa 3 
either nothing is due or any costs have been awarded to the mortgagor Si 
and the amount of such costs exceeds the mortgage-debt, the mortgagor ` 
will be entitled to obtain possession at once and to recover the bake 
if any, from the mortgagee. (1892) Sidu v. Bali, 17 Bom., 32. 

When a decree for redemption is incapable of enfores> 
ment.— Where a redemption-decree, dated 23rd December 1889, directed — 
that the redemption-money was to be paid in March 1887, but contained — 
no foreclosure clause and the mortgagor applied for execution of the decree 
in 1891, it was held that, as the time fixed was prior to the decree itself, i6 
was incapable of execution. Appa v. Bhaskar (1893), Bom. P. J, MI It | E 
has been recently beld in Bombay that where a decree for redemption ` * 
mentions no time for payment, it must be taken as operating from its date — $ 
and no redemption will be permitted after the expiration of the period < 
prescribed by Article 179 of the Limitation Act (1899) Maruti v. — 
23 Bom., 592. m 


Provided that the Court may upon good case, 
calculating the time for redemption the day on which the decree was m 
should be excluded. (1888) Hindu v. Sardar, 8 A. W. N, 30. Asa 
general rule the court will not enlarge the time for payment, è 
very special circumstances; and in one case the mortgagors s 
dismissed after the day appointed for payment bad passed, 
subsequently tendered the principal and interest due deeg. 
(1835) Faulkner v. Bolton, 7 Sim., 319. [a] For an order ia a nptior 





































[a] The — in4L. J. (N.S.) Ch., 81 
is, as pointed out in Fisher, inaccurate. 
It seems that the counsel for the defend- 
ant moved on notice that the bail 


ier Ein — — but the 
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enlarging time for a fortnight, plaintiff paying costs of the application, 
and interest ou the total amount, the amount certified to be due being 
deposited in a bank, with an undertaking by W (not a party to the suit) 
to pay off the defendant, if the title was good ; see Seton, pp 1646, 1647. 
The time was enlarged in a recent case on the ground that the plaintiff 
failed to lodge the money in court under a bond fide mistake ; Kekewich, 
J., remarking that, notwithstanding the form of the order in default of 
such lodgment within two months from the date of this order, the 
action be dismissed with costa, the action was not dead but was 
only comatose or moribund and a final stroke was required to kill it. 
Collinson v. Jefeory (1856), 1 Ch., 644. Court to which application 
should be made. Where a decree for redemption has been made by am 
Appellate Court, the application should be made not to that Court but 
to the Court of first instance. (1900) Sheonarain v. Chum Lal, 23 All., 98. 


The defendant may, &c., apply to the Court.—Whien a decree 
for redemptiou has been made by the Appellate Court, au application 
for an order absolute for sale should be made not to the Court of Appeal 
but to the Courc of first instance. (1899) Ventata Arishna Aiyar v. Chethi, 
23 Mad., 521; 10 M. L.J , 145. The omission of the Court to draw up 


the proper decree under sec. 92 does not deprive the mortgagee of the 


relief provided by this section (1900) Murlidhar v. Parsharam, 25 Bom., 


101. If the mortgagee does not obtain an order for sale, it seems he cannot | 


bring a fresh anit. (1888) Malaji v. Sagaji, 13 Bom., 567. 

It will be noticed that there is no express provision in this section that 
on the passing of an order absolute for foreclosure, the debt secured by the 
mortgage shail be deemed to be discharged. Cf. sec. 87, penultimate par. 


94. In finally adjusting the amount to be paid to a Costsof 
mortgagee in ease of a redemption or a sale by the Court under — 






this chapter, the Court shall, anless the conduct of the mortgagee 
has been sach as to disentitle him to costs, add to the mortgage- 


money such costs of snit as have been properly incurred by him ` 


since the decree for foreclosure, redemption or sale up to the time 


of actual payment. pr 


In case cf a redemption or a sale, &c.—The word ‘ eebe ` | 
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not by petition obtain an order to add them to his security (ax 
v. Lancefield, 17 Beav., 208. The costs of the subsequent re 
of the proceedings consequent thereon, follow the deer 
paid by the mortgagor; unless they have been increased by the r CH 
capricious, or unnecessary acts of the mortgagee, in which e he wi 
made to pay the extra costs. (1844) Capper v Terrington, 1 Coll, 108, 

(1841) AM Ry. Co. v, Wescombe, 11 Sim., 57; and see the cases c 
note (3), p. 731, ante. Bat where the estate has been devised by th we 
gagee or has vested in an infant heir, the costs of reconveyane® an 
revesting the estate are borne by the mortgagor, even when the get 
costs are orderéd to be paid by the mortgagee. (1847 ) Middleton v.. 


— 


6 Hare, 473. Wa Es A 


Gë r 
— on 


99. Where one of several mortgagors redeems the m 
gaged property and obtains possession thereof, he has a charg 


Ki 
on the share of each of the other co-mortgagors in the pi SE 
for his proportion of the expenses properly incurred if sc so rede 


ing and obtaining possession. 


See p. 446, ante. — — 

Where one of several mortgagors, &c.—See the definition 
mortgagor in sec. 58, which must considerably restrict the ope a = | 
this section. 

And obtains possession thereof.—These words —— 
the operation of the section within still narrower limits. It is st 
that the mortgagor who redeems would make himself liable to —* 
mortgagee in possession, though neither the provisions of sec. SÉ = 
of sec. 76 are in terms applicable to such cases. See (1870) . Dew 
Naek Pershad, 2 N.-W. P., 217. One of several co-mortgag irs, tho 
entitled to redeem the whole of the mortgaged property, canne 


-e 


— 


eg 
SÉ aS 


4 r 
wee 


disturb the possession of his fellow mortgagors by bringing ap ction 

redemption. Anandrao v. Tatya (1888), Bom. P. J., 37. — 
He has a charge on the share, &c.—It would seem, at 

sight, that a co-sharer who redeems whatever may be the n eg 


security can only claim a charge ; in which case it would nat 1 
able against a bond fide ‘purchaser for value. But this « 
been intended by the legislature. Difheult questicus may a 
Statute of Limitations, if the co-mortgagor who r l 
an assignee of the original security. See D 446, ¢ 
ation, post, It is surmised that the draftsman —— 


where it was probably used as meaning the s 
This also. segue, to -be n paobeble explanation i 


TEN | yea li F D GM 
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For cases dealing with the position of a person redeeming a mortgage, 
though he has only a partial interest in the equity of redemption, see in 
addition to the authorities in note 4, p. 414, ante, (1877) Norender Narain v. 
Dwarka Lal, 3 Cal., 408 ; (1897) Nainappa V. Chidambaram, 21 Mad., 26 ; 
(1894) Ashraf v. Wazir, 11 A. W. N., 211; (1889) Raghubar v. Bunyad, S d 
6A. W. N., 152: (1900) Rani v. Amir, 18 A W. N., 39 ; et (1886) Shankar 
v, Aniagi, Bom. P. J., 165, where a prior mortgage had been redeemed by ` 
the mortgagee of one of several co-parceners, and he was held entitled 
to claim contribution from the mortgagees of another co-parecener before et. 
giving up the latter’s share. See also Ganesh v. Rughunath (1880), Bom. 3 
P.J., 300; Pandjirav v. Naroji (1881), Bom P. J., 57. It was held in the 

last two cases that where one or more of several tenants in common 

redeem the whole mortgage, their right to receive the rents and profits 

until the amount due by the other co-mortgagors as their contribution 

towards the redemption-money has been paid off, cannot be disturbed by 

the mortgagee for the purpose of realising any subsequent mortgage 
executed by the other co-parceners of their shares Redemption by Redemption ` 
limited owner. Where the tenant for life of property held by — 3 
mortgagee in possession filed a bill to redeem all the charges on the a 
property, including a legacy charged upon it by the will of ancestor of 
her testator; for an account of what was due to herself in respect of 
the excess of the rents received by the mortgagee beyond interest on the 
rmortyage-debt ; for a charge upon the property in respect of what was — 
so due; and for consequential relief : it waa held (1) that she had a right 
to a charge upon the property for the excess; (2) that she had a right 
in case she redeemed to all the costs of the suit as against the parties 
taking in remainder under her testators will. (1863) Collyer v. Collyer, 
3 De J. & S, 676. 
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Sale of property subject to prior Mortgage. 





96. If any property the sale of which is directed under ile of pale 
this chapter is subject to a prior mortgage, the Court may. with TE 
the consent of the prior mortgagee, order that the property ba — 
sold free from the same, giving to such prior mortgagee the same + ` 
interest in the proceeds of the sale as he had in the property sold. — — RS 





as ovens mer Son Sa oiae r ia 
ee See p- 682, ante. Where a mortgagee, pe 7 sent c 
consented to s sale of the mortgaged property, it was held that he mus 
2 produce and leave in the Master's office the title-deeds which w ren 





did W-E 
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may be noticed that this section indirectly recognises the right of a 
mortgagee to sell the mortgaged premises subject to a prior 1 at 
Cf. Act XIV. of 1882, sec 295, proviso (b). — 


Sale by the Court subject to charge.—A statement it 
certificate, granted by a court, that the purchase is subject wach 
is not conclusive evidence against the purchaser, when it is ant 
enforce the charge by suit. (1892) Ram Chandra v. Hazi — ei 
207, 208. But it may be otherwise, where the existence of the mortga 
has been either admitted by the parties or established by ` d eer pe 
declared under sec. 282 of the Civil Procedure Code. (1893) She ; 
Subrao, 18 Bom., 175. It may be here meutioned that a person who * 
property in exeention subject to a certain incumbrance which | gier: ` 
allowed by the court, is not entitled to claim a resale on the ground tha 
the alleged mortgage was null and void. (1899) Parshotam vV. Ganesh 
23 Bom., 5 = 






ae 
o Vd ot 97. Such proceeds shall be brought into Court adi applied L 
as follows :— Séi 
g first, in payment of all expenses incident to the ster 
properly incurred in any attempted sale; = 
secondly, if the property has been sold free from any -pt ae 
— mortgage, in payment of whatever is due on acco = wë 
of such mortgage ; — Be, 
thirdly, in payment of all interest due on ege ` 
mortgage in consequence whereof the sale was dil 
ed, and of the costs of the suit in which the d = 
directing the sale was, made ; d — $ — 
fourthly, in payment of the principal money dee | on acco : 
of that mortgage ; and — n} — 
~ lastly, the residue (if any) shall be paid to the person p rovin 
= himself to be interested in the property s£ ei 
E ae. there be more such persons than one, then to 
Se — enue > persons according to their respective intere 
— EE, or upon their joint receipt. — 
* ZE Nothing in this section or in section 96- shall E 
| affect the powers conferred by section 57. — 


Cf. sec. 295, Code of Civil Procedure, cl. (c) w whi a | 
quent and not to pri incumbrances. See AW 2 rate “hy 
AlL, 566, an 1890) Mittu v. — Sch 









` make further advances which been Eee — 
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Secondly, if the property has been sold free from any A Lie of 
prior mortgage, &c.—As the words ‘such proceeds’ at the beginning of 
the section can only refer to the proceeds of a sale with the concurrence of 
the prior mortgagee, these words would seem to be out of place. 


Lastly, the residue if any sHall be paid, &c.—This clause does 
not provide for unsecured creditors who cannot be said to be interested in 
the property sold. But they are at liberty to enforce their claims against 
any surplus payable to the. mortgagor. (1893) Padmanabh v. Khemu, 18 
Bom., 684. 


Previous state of the law.—!na case decided before the Transfer 
of Property Act, where there were simultaneous sales by different mort- 
gagees, it was held that they should be satisfied out of the sale-proceeds 
in the order of priority of their respective securities. See (1896) Gopee vV. 
Aishan, 25 W. R., 187. 


Anomalous Mo rtgages. i 


98. In the case of a mortgage not being a simple Mortgage not 7 


described iœ ` ` 
mortgage, a mortgage by conditional sale, an usufructuary section 58 


mortgage or an English mortgage, or a combination of the first (d) and (e) (b), (o), ay 


and third, or the second and third, of sach forms, the rights and 
liabilities of the parties shall be determined by their contract as 
evidenced in the mortgage-deed, and, so far as such contract does 


not extend, by local usage. 


Anomalous mortgages. —Snch mortgages are not very common, Anomalous 
either in Bengal or in the North-West ; though Madras seems to be rich in mortgages. ` 


the.a, where the reports bristle with cases arising out of a variety of local 
mortgages. See pp. 141, 142, ante. It has been already pointed out that ` 
the ottidar in Madras is entitled to a right of pre-emption ; and it remains ~ — 
to add that this right cannot be defeated merély because he has the option 
of bidding at an execution-sale ; as the ottidar should not be driven to give a 
fancy price at an auction, his position entitling him to be fally informed of 
the price be has to pay before he can be called upon to bny. (1882) Rama- 
purath v. Ramapurath, 5 Mad., 198; bot see (1884) Vasudevan v. Keshavan, 
7 Mad., 309. The last mentioned case, however, may be distinguished 
upon the ground that an offer was made to the ottidar’s karnavan to 
purchase at the price offered by the highest bidder, as well as on the 
ground that the claim was confined merely to setting aside the auction- 
sale. See also (1892) Paluvindeagath v. Pudiamadathumel, 2 M. L. J., 231 S 
explaining Ramapurath v. Ramapurath, supra, An ottidar Tas sko the 



























of , pre-emption. A. kancpdar, 
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6 Mad., 140, overruling (1862) Paidal e Parakal, 1 Mad. H. X | 
13, is perfectly intelligible. The ottidar practically advances t 
value of the property, and his position differs bnt very little fi 
of an absolute purchaser. Having invested so much in the p 





is but natural that he should secure his holding from disturbam ` 
understanding with the jenmi that he should have not only the ri 
pre-emption, but also the option of making further advances. The ri 
the ottidar to make further advances will thus preclude a person ela 
under a deed of further charge from enforcing his security, if t vont 
was given to the ottidar to make the further advance. (1986) 4 
v. Raman, 9 Mad., 371. This right of the ottidar continues as well be Tore 
as after the lapse of the customary period. (1863) AW v. Nilla Kant — 
Mad. H. C, 356; cf. (1891) Aeeran Avulla v. Narikote, 1 M. L. J, 48 


ease of mattott. | BS 


It should be added that although the right to hold for twelve y 
is one of the customary incidents of ottis as well kanoms, such right H ay 
excluded by agreement between the parties. (1879) Shekhara v. Ri 
2 Mad., 193; (1887) AAmed v. Kunhamed, 10 Mad., 192; dis 
(1882) Kanara v. Govindan, 5 Mad, 310; (1890) RS: vV. Ali K 
14 Mad., 76. Then, again, not ents may the right of the kanom dar ot 
ottidar to hold for twelve years certain be curtailed by an ag eemen 
to that effect, but his right to hold the land as a security at all will der pend 
on his acting conformably to usage and the jenmi’s interest. Tf, fore 
the mortgagee repudiates the jenmi’s title, he will forfeit his 
hold for the customary period. (1863) Ramen v. geg — I Mad. H. 
445; (1864) Mayavanjari v. Nimini, 2 Mad. H. C, 1 (1864) S fal 
v. Puapalli, 2 Mad. H. C., 161. And it seems to ae no d kene 
that the title is repudiated for the first time in the pleadings | As 
Mayavanjari v. Nimini, supra ; but see (1862) Paidal e Parakal, 1M 
H. C, 13. But the right of an ottidar is not forfeited dar? 
setting up further charges which he fails to prove or by his den 
the validity of an assignment of the jenmi’s title in favour € of a thi 
party. (1880) Aannoth v. Vannathan, 3 Mad., 74. — 
eustom prevailing in Malabar, wilful and extensive waste ¢ 20) mit mit 
kanomdar is a sufficient ground for the forfeiture of the kan Lom — 
the kanomdar does not lose his right to recover the anon m amoun 
any renewal fees that he might have paid to the owner ol 
(1899) Mallarkandi v. Narayana, 9 M. L. J., 306; cf. (1863 ) Re 
Kandapuni, 1 Mad. H. C., 445; (1864) Mäyavanjariv. À en e upr df 
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_ give possession, the amount advanced dents of a 
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the mortgagee does not forfeit his right to hold for twelve years by merely 

allowing the rent to fall into arrears. (1862) Rautan v. Aadangot, 1 Mad. 

H. C, 112; (1863) Kunju v. Manavikrama, 1 Mad. H C., 113, note; (1862) 

Krishna v. Shankara, 1 Mad. H.-C., 113, note. If the rent remains unpaid, 

the jenmi may either sue for it or take credit for the amount in arrears 

when he pays off the mortgage. (1885) Unian v Rama, 8 Mad, 415, and 

the cases cited therein. The right to claim such credit being one of the 
incidents of the transaction, a pledge of his rights to a third party by the 
kanom holder cannot affect the right of the jenmi to set off the arrears due. 
to him, agaiust the sum due to the kanom holder from the jenmi. (1884) 
Achuta v. Kali, 7 Mad., 545, A jenmi, who has obtained a decree for 
arrears of rent, may sell the kanom before the expiry of twelve years. 
Such a sale, however, does not put an end to the kanom but only transfers 
the kanomdars interest to the purchaser at the execution-sale. (1893) 
Achutan v. Keahavan, 17 Mad., 271. 

Another noticeable peculiarity of these mortgages is that on redemp- Incidents of 
tion the jenmi pays not only the amount advanced to him, but also —— — 
value of improvements made by the mortgagee. (1885) Aanna v. Kombe, the kanom and 
8 Mad., 381. But this will not interfere with the right of a kanomdar gies 
to remove and appropriate to himself during the period of his occupation. 








any trees that he has planted, provided that he leaves the property sub- 
stantially in the state in which he received it. (1900) Vasudevan v. Valia, | , 
94 Mad., 47; 10 M. L. J., 321. In some districts, however, as Ernad, the —— 
jenmi on redemption is entitled to take credit for one-half of the value of z 
improvements effected by the kanomdar. (1885) Unnian v. Rama, 8 Mad., 

415 ; but see (1897) Achutan v. Narasimham, 21 Mad., 411. Under the 

head of improvements, however, the kanomdar is not entitled to claim 

the value of trees of spontaneous growth. (1884) Narayana v. Narayana, e 
a Mad., 284 In connection with this question, it may be mentioned: 

that it has been judicially decided that there is no usage in Malabar,. ` ea 
nor any presumption, that a tenant is not entitled to compensation for 
improvements effected prior to the date on which the kanom was renewed, 

‘if his right to it was not specially reserved by the deed. (1881) Mupana 

v. Virwpa, 4 Mad., 287. 

Very closely allied to the kanom and otti are the mortgages known Other anoman : 
from ancient times in Malabar as ottikamparam and nirmutal. The —— 
distinction between these different forms of mortgage is thus stated in ee 
(1883) Kundu v. Impichi, 7 Mad., 442. “ The distinction between kanom — 
and otti consists in this that in the latter the mortgagor is ordinarily taken ` — 
to have received two-thirds of the vaie of his land, and the- interest — — 
due on the debt is considered to be equal to the annual rent. Ottikampa-- as ; 
ram isa higher stage of the mortgage. The mortgagor is- taken to bave“ 
borrowed 10 —— ae: more peices. spe 2 —— Under this $7 a 
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mortgage is nirmutal. This transaction is entered into when a still fart 

sum is lent after the execution of ottikamparam. By this 

the mortgagor gives up all but the right of water.” There is am 

Kividn otti, of mortgage known as kivida otti, the precise character as well ae tie” 
incidents of which are somewhat obscure. The better opinion, ep, 

seems to be that kividu otti is not an absolute transfer, bat st 

in the nature of a mortgage and therefore liable to be redeemed Te 

interest, however, or to nse the langnage of Seotch law, the radical right J 

left in the jenmi after he has parted with the land under a kivida off © EK 

fbemgattbeng. is of the most shadowy character. In addition to the above kinds of ` ` 
mortgage, there is a form of mortgage called peruartham if certain 
parts of Malabar, in which the mortgagor takes the full value of the — Ze 

property and can redeem only on payment of the market value of the ` 2 

land at the time of redemption, whatever may have been the amount — 

for — — security was originally given. (1876) Sheberi e Mangalem, S 

1 Mad., — * 

zm? —— forms of mortgage in Malabar illustrate mg striking 

manner the infinite divisibility of ownership. They also point an 

moral ; for they show the tenacity with which the people of this country 

cling to their lands and their reluctance to part even with the mere 

appearance of ownership in their fields and hones. | 





























Attachment of Mortqgaged Property. wé l 
Attachment of 99. Where a mortgagee, in execution of a deeree for We 7 
property. satisfaction of any claim. whether arising under the mortgage e" 


not, attaches the mortgaged property, he shall not he entithd te — ae 
bring such property to sale otherwise than by institating $ f 
under section 67, and he may institute such swit notw 


anything contained in the Code of Civil Procedure, section a3 f 


| Any claim whether arising under the mortgage oF | 
See p: 714, ante; cf. (1896) Rai Ramani v. Surendra, 1 CWS 
The prohibition extends to osufructuary mortgages. See the cases | 
5, p. 715, ante. 

Bä Instituting a suit under sec. 67.—It seems thet 

| able property may be expressly charged to secure the payment of 
by a decree of court, no step can be taken for the purpose — 
money except by bringing a fresh action. oe . Ba 

22 Cal., 813 ; (1895) AubAoyessury v. Gouri Suntur, 22 C sorea 

Matangini v. Chooneymoney, 22 Cal, 903. A fresh suit, however,’ 

r Ea eee 
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"Ier? should now be read as applying to 
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charged or a enfficient part thereof be sold, liberty being reserved to the 
parties to apply. (1898) Hemanginee v. Kumode, 26 Cal, 441. The provi- 
sione of thie section will apply to mortgages execated before the Act 
came into force ; (1886) Kaveri v. Ananthayya, 10 Mad., 129; buat not 
to decrees obtained before the Act. (1885) Dinendra v. Chandra, 12 Cal, 
38 : (1887) Matwnd e Ram, A A. W. N, 274. The mortgagee, how- 
erger, m not preci nded from attaching the property. (1895) Chundra v. 
Durroda, sapra ; (1896) Jegemaya e. Thacktomoni, 24 Cal., 473. 
Whether a sale in contravention of the provisions of this Efect of pro- 

section is absolutely void.—See the cases cited in note Ap 715, ante. hibited snis. 
[t haw been recently held that a son in a Mitakshara family will not. be 
bound by a sale in defiance of this section under a decree obtained 
against the father, although he may be bound by s sale under a mort- 
gage decree against the father. (1800) Mutiuraman v. Sundra, 9 M. LI. 
11% Where in execution of a decree upon the covenant, the mortgagee 
obtained an orter for the sle of the mortgaged property giving him 
the eme rights» against the anle- proceeds as he had against the property ; 
it wae held that the order for sale at the instance of the mortgagee was 
illegal onder thie section, and that the clause in the order giving the 
mortgagee the same rights against the sele- proceeds as he had against the 
property sold wee void and of oo effect aa against a jodqement-creditor 
vho wee m ee to the order. (1998) Grant e Subrahmanyan, 22 Mad., 





741 ;9 M._L J. 19 n 
Amda eie Cat tae how construed. — See (1899) Lal Conetraction 
Batz e Hatiher, 2 Cal, - (1896) Jogemaya e. Thakomoner, 24 Cal., drawn decrees 


CH. (1887) Feit e — 25 Cal. 580. (1905) —* v. Burroda, 22 
Cal, A13; (1900) fräien e Fern, 22 All, 401 ; (1896) Anna Pillai e 
Thaengethantoen, I0 Mad., 73; (1898) Muthuraman e. Ettappasami, 9 
Mat, 372%. For cases before the Transfer of Property Act, see (1881) 
Debi e Pribhe, 3 All. 358, F. R : (1880) Sam e Raghu, 3 All, 239; 
(1879) Sirno e Moran, 4C L R, Il. — 

Notwithstanding anything contained in the Code of Civil — 








Procedure, section 43.—Thi« only relieves à mortgagee from the re- 
striction placed on the splitting of his remedies, leaving the rest of the 
restriction unimpaired. (1900) Gotind e. Parashram, 25 Bom, 161. For = d 
the Roman Law on the smbiect, see Kelleher, p 77. "E — ae 
Policy of the law.—In the opinion of the Madras High Court the © 






























principle anderlying this section makes it imposible for the mortgagee ` ear 
to acquire an irredeemable title, though he may purchase the property së a 
s sale in execution of a decree obtained by a third person, and there is no Cee. E 
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evidence of frand or collusion between the the lateer. ( 
te, Bomb, Ld, I3 Mad, 377 ; Aq —— 7). n 
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Charges. 


ee 100. Where immoveable property of one person i s by 


of parties or operation of law made security for the — n 
money to another, and the transaction does not mouk ioe mm 
gage, the latter person is said to have a charge on the p oper rty 

and all the provisions hereinbefore contained as to a mort | 
shall, so far as may be, apply to the owner of such proper 
the provisions of sections zl and 82 and all the provisions he r 


before contained as to a mortgagee instituting a suit for he sal 


Men ER 


ein 
KR 


ot the mortgaged property shall, so far as may be, apply 
person having such charge. ES 


Nothing in this section applies to the charge of a trast 
the trust-property for expenses properly incurred in the exec eg 
of his trust. Be — 


Where immoveable property, &c., is made security f or tl 
payment of money.—lt will be observed that the words ‘an eng emen 
which may give rise to a pecuniary liability’ which oceur in sec. * bk 


not been reproduced in this section. For the validity of a chat — 
existing property; see pp. 228-231, ante. See also In re Keleey Weg 2 Ch. e 
= 530; cf. (1890) Bhagwano v. Narain, 7 A. W. N.; 192. Kä ES 
Distinction For the distinction -between a —— and a mortgage; 
ech see pp. 108, 109, ante. „The distinction may be illustrated by the f D 
mortgage. ease of a charge of debts or legacies on immoveable property, ` t: 
common in English wills ; the effect of which is that a — of 4 
property is made a security for the payment of such debts and legaci 
In such case neither the creditors nor legatees can properly be 
mortgagees, nor can it be said that any money is due to them on mort tag 
though nobody can take the pr operty without paying them the el rge a 
| The case is the same with a rent charge, whether it is a er" 
— —— payable at a fixed period or a perpetual charge payable annu lly. (1 
E See Earl Poulett v. Hood, 35 Beav., 239, 240. For the disti —* e 
Ce a charge and a trust, see (1881) Anund v. Grish, 7 Cal, 772, 4 T 
3 cited therein. In the phraseology of the English law, a charge onl 
Pee 1 aie aright to payment out of a particular fund or particular proj 
og oy ES that fund or property. (1889) Tunered v. Delagoa, é 
E 23 Q- B. D., 239. But in this country the line of divisio — 
E “a See p. 108, ante. Cf. (1890) Kishan v. Ganga, pe i 
be here remarked that it is of the very essence of ac arge ths 
bewealioed/ wë — A miero? por a 
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shares till all moneys due to them from the shareholder are paid will not, Distinction 

therefore, create a charge on the shares. (1882) Zn re Dunlop, Zi Ch. — — 

D., 592, 593. It may also be noticed that a charge in England may be 

binding in eqnity on property of which a legal mortgage is forbidden. 

(1836) Metcalfe v. The Archbishop of York, 1 My. & Cr., 547; (1888) 

Tailhy v. Official Receiver, 13 App. Cas., 523, 549. Bat no such distinction 

is recognised in our law. Where however some members of a joint family 

without the consent of the rest created a mortgage which was void under 

the Mitakshara, it was held that though the mortgage was bad, the debt 

secured by it was a charge on the property which was binding upon persons 

who derived their title subsequently from the mortgagors. (1892) Jamuna 

v. Ganga, 19 Cal, 401. Again, where a judgment-debtor raised a part 

of the judgment-debt on a mortgage of certain attached properties and 

paid the amount to the ereditor, it was held that though the mortgage 

was void ander sec. 305 of the Code of Civil Procedure, the creditor was 

entitled to a charge npon the properties as against the execution-creditor. 

(1880) Mouna v. Venkatasami, | M. L. J., 220. And where owing to a 

previous erroneous judgment, effect could not be given to a deed as creating 

a mortgage, the creditor was held entitled to a charge upon the property. 

(1891) Bhogobuty v. Radha, 15 AIL, 304. l 
Covenant to charge.—A mere covenant to charge lands ħereafter Effect of cove- č 

to be acquired will not create a charge except where the covenant refers to ment to e 

particular property or where property has been acquired with an intention d 

to perform or satisfy the covenant. See pp. 227, 228, 230, 231 e See also 

(1858) Mornington v. Keane, 2 DeG. & J., 292; (1858) Roundell v. Breary, 

ib., 319 ; (1842) Cleary v. Fitzerald, 5 L. R. Fr., 351. Cf. (1860) In re 

Humble, 11 Ir. Ch., 132. A covenant to charge which contemplates the LÉI 

doing of some further act will also not of itself create a charge, for instance | 

a covenant to charge on request. (1874) Er parte Izard, 9 Ch., 271, 275. 












But a contraet for value to give a charge on ascertained or ascertainable * EEN 
property in a certain event will bind the property in the hands of the owner S Sec Ce 
when that event happens. Jn re Hurley's Estate (1894), 1 Tr. R., 488; but 4 — 
see (1887) Madho v. Sidhbinatk, 14 Cal., 687. * V 


Charges created by act’ of parties.—No formal words are neces- How « 
sary for the creation of a charge. A father, upon the marriage of - his séier 
daughter, executed a deed whereby he covenanted to pay his daugħter ` 
an annuity, and, for the purpose of securing the annuity, appointed ef 
receiver of the rents and profits of lands in which he had an estate = =— 
for life, with a direction to apply the moneys received : as —— Ki SCH, 
the deed. She deed contained provisions that the appoint) re E 
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not convey to him any further interest in the land, the value oft 
was ordered to be paid to the creditor on the bankruptcy of the d 
in the case of a mortgage. (1790) Bx parte Wills, 2 Cox., 233. P | 
assigning property, on which they have a charge or incumbranee, npo ] 
the faith of an agreement not carried into effect, that they shall 
charge on another estate, will also be considered as equitable ineumb 
on the latter. See (1847) Bank v. Whittall, 1 D. & S., 536; (1778) 2 
v. Cordley, 1 Bro. c.c., 353; (1883) Parish v. Poole, 53 LE N.S. 2 
And even a recital ina bond that the obligor has become ge 
an estate under a certain will upon the execution of whieh he Dad 
promised the testator to provide for the obligee will create a charge oo 
the estate. (1837) Atkins, Erp., 2 Y. & C., 536. A memorandom et * 
an agreement showing an intention to deposit title-deeds by way dër 
equitable mortgage, cr to charge the property comprised in those deeds 
with the payment of the debt, has also beea held sufficient in England to ~ 
create an equitable charge without actual deposit. (1854) Shefied E 
Banking Co., Ex parte, 13 L. T., 477; Jones, Ex parte, 4 Dene. &C, 7 | 
(1842) Heathcote, Ex parte, 2 Mont. D & D., 711. Cf. (1896) beige: ` E 
New, €c., Corporation, Ld., 1 C.W. N., XXVIIL And where a bankrap 
being indebted to the petitioners as the acceptor of two bills of exchange, — 
entered into an agreement with them and W L that the bills should be =e 
paid out of the proceeds of certain property, the deeda of which were 
then in the bands of W L for sale; it was Aeld, that the — 
might claim as equitable mortgagees, but subject to any prior lien of | 
W L (1833) Greenhill, Ex parte, 3 Deac. & C., 334. For cases in wi — 
a power of attorney has been held to constitate an equitable n bz 

see (1815) Bennett v. Cooper, 9 Beav., 252; (1861) Parkinson, In nt 
T., 26; (1846) Abbott v. — 9 Ir. Eq. R, 233. Writing | 
essential. A charge need not unlike a mortgage be executed in w t 
but if the parties choose to reduce the tranaaction to writing, th 

must comply with the provisions of the Registration Act. &  Pp- 
109, ante; cf. (1884) Bengal Banking Corporation v. Mackertich, 10 O 

315 ; distinguish (1885) Appasami v. Manikam, 9 Mad., 107, 108. See al 
pp- 140—142, ante. In England, on the other hand, though a charge mi 
he created by a written instrument however informal which shows = 
sufficient certainty the intention to create a security, registr: 
“essential. The Indian law is therefore in one respect less and i 
respect more stringent than the English law. The result ist 
greement to create a charge contained in an unregistered » 
reate an immediate charge on the land, though it would 
on the principle that equity regards that as done whieh ` 
And this distinction must not be overlooked in apply Eng 
Sinai UTAS Snol that in —— where a bre. € 
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declared by Statute to be void both at law and equity if it is not accompanied rete 
by certain formalities, though the want of compliance may be due tothe ` | Be 
fraud of the mortgagor. See pp. 200, 826, ante ; cf. (1815) Thompson v. Leake, 
1 Madd., 39; (1852) Hughes v. Morris, 2 D. M. & G, 349 ; (1852) MeCalmont 
v. Rankin, 2 D. M. & G, 403; (1860) Liverpool Borough Bank e Turner, 
I J. & H., 153; 2 D. F. & J , 502. 

Charges created by operation of law.—Thiere is no distinction Charges creat- 

in their effect between a charge created by act of parties and one created ee zeg 

by operation of law ; though in the English law the word lien is generally 

used to denote a security whieh does not arise out of a contract. Charge 

for maintenance and similar charges under Hindu Law. See Eis 
pp. 187, 784, 785, anie, and the notes to sec. 39;cf. (1900) Becha v. Mothena, 

23 All, 8€ Lien of cestui que trust. See p. 181, anze. See also Illustrations of 
Ashburner, pp. 93—96. It follows from the rule that a cestui qui trust can — 
claim a charge on property purchased with trust-money, that where trust- 
money has been invested on an Insufficient security, and the trustees are 
ordered to replace the fund, the cestui qui trvet is entitled to a lien on the 
security until the fund is replaced. (1886) Jn re Whiteley, 33 Ch. D. 


e 





d 





347 ; 12 App. Cas, 727. In 1875 L advanced SON. to C, his solicitor, to be — 
invested by the lat'er. Ow the 12th Febrnary 1876, L asked C for some EN 
evidence of the investment, and C wrote and gave him a memorandum = 
stating that the 8007. was in C’s hand at interest at 52 per cent. “being 3 2 





part of a large sum advanced to P on security of free-hold houses at 
K.” C afterwards died insolvent, and it then appeared that there was no 
mortgage by P, bat that in 1873 P and Y had entered into a partnership 
arrangement for the purchase of houses at K; C by himself or his 
clients providing the purchase-money, P executing the mortgages necessary 
to raise the money and paying back half the money provided by C personally 
by the Ist November 1576, and paying interest at A per cent. in the 
meantime ; and either party having the right to demand a sale after that 
date. A sum of nearly ZIEL was due to C on the Ist January 1876. It 
was held that L was entitled to a charge on Ca share of the proceeds of the _ | 
sale of the houses to the extent of the SON. and interest. (1880) Crowdy, 
fu re, 46 L. T, ct, Cf. (1856) Er parte, Rogers, 8 DeG. M. & G, 271. 
Lien of trustee. P. 164, ant, and see the notes at the end of 
thie section. Lien of receiver or manager. P. 164, ante; see also ` 
(1862) Bertrand v. Davies, 31 Beav., 429; (1860) Fraser v. Burgess, 13 
Moo. ee, 314, 3246; (1884) Balten v. — oe Co, 28 Ch. D 
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a judgment compromise on bebaif of infants does not 
right to the ordinary lieu he would have had for his costs, if th 
to the compromise had been ext juris. Jn re Wrights Trusts OI 
317; (i900), W. N., 261. Vendor's lien and similar Së 
pp 179, 180, ante. For the most recent case on the subject, see” 
€ Co, Ld. v. Watt (1901), 1 Ch., 911. Payment of rent by the 
lease does not create in his favour a lien on the term in the hands of — 
assignee. (1885) Jan re Russelli, 29 Ch. D. 254. See also (1894) Sea d — 
Drew, 67 L J. Q. B, 322. Purchaser's lien. See pp. 179, 180, ane 
Partners Lien and similar liens. See pp. 180, 181, ante; ef. (1868) ` | 
Kelly v. Hutton, L. R., 3 Ch., 703 ; (1886) Binney v. Mutrie, 12 App Gane = 
160, 165. An incorporated trading company has no lien on the shares of ` — 
a member for a debt due from him to the company. (1842) Pinkas wa 
WrigAt, 2 Hare, 120, 130 ; (1875) Jn re Kingstown Yacht Club, 2 ER i = 
199. Itshould be here noticed that the lien of partners does not extend ` 
to debts imeurred between the firm and its members, otherwise than Im = 
their character of members. (1855) Re Lanqmead’s Trusts, 20 Beav., 20; —— 
7 DeG. M. & G., 353 ; (1749) Ryall v. Rowels, 1 Ves. S., 348 ; 1 Atk, 165; — — 
(1691) Afalisruochi v. The Royal Ewehange Association Oo, 1 Eq. Ca. Abs 
8S; (1720) Cro v. Pike, 3 P. W., 180: distinguish (1775) Smith v. 
DeSilva, Cowp , 469. 

Subrogation.—See p. 398, ante. Where executors carry on their 
testators business, the creditors are entitled to be subrogated to the ~~ 
executor’s right of indemnity which is paramount, if the business bas 
been properly carried on, though the will contains no authority to trade. Ss 
In re Brooke (1894), 2 Ch., 600; Dowse v. Gorton (1891), A. Cj Im ` = 
This is said by Sir Frederick Pollock to be an entire bouleversement of — 
the old position. 11 L. Q. R., pp. 8 9. In Lewin, the general law on we 
subject is stated in the following terms: “If a trustee is authorised = 
to carry ona business and to employ certain specific property for’ that 
purpose, the creditors of the business have a right to the benefit of ` ` 
indemnity and lien which the trustee has against the property vn ` * = 
to the business ; but this right is subjeet to any equities subsisting bi no — 
the trustee and the cestui que trust of the specific property ; — whet — 
the trustee is in default and is not entitled to indemnity — pem 
the terms of making good the default, the creditors will have ı 
to indemnity except upon the same terms.” Lewin on Trusts, p: 
Cf. (190) Shard v. Ridoy, 5 ©. W. N., cclii; citing (1884) / 
Symons, 26 Ch Ð., 247 ; (1900) Jane Sehseon, 15 Ch. a 
Turner (191), 1 Cb., 199. For the rights of a person a 
at the request of trustees, see p. 98, ante; see aiso GASIS Re 
French, 23 Ch. D., 552, Re Layton's Policy, W. N., 1873, p. 4 ); cf. 
Clack v. Holland, 19 Beav., 262. Se e SE 
Charge «gainst whom enforcible.—In the I 
— Renetoronh against a bond? fide — — 
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ment of an existing debt will be treated as valuable consideration within Gerd wiet 
the meaning of the rule. (1885) Taylor v. Blakelock, 32 Ch. D., 560. 
And this would also seem to be tbe law here. See pp. 177, 178, ante; 
see also (1887) Churaman v. Balls, 9 All., 591; (1890) Kisken v. Gunga, 
13 All, 28; (1881) Bheri v. Maddipatu, 3 Mad., 35; distingnish (1883) 
Chatti v. Pandrangi, 7 Mad., 23. The dictum to the contrary in 
(1879) Abadi v. Asaram, 2 All., 162, is not supported by authority. 
It should, however, be noticed that where a charge is invalid under the law 
of the place where the land is situated, notice of it will not affect the rights 
of a pérson who subsequently obtains a valid charge on the property. 
(1831) Martin v. Martin, 2 R. & M., 507 ; (1877) Norton v. Florence Land 
Co., 7 Ch. D., 332, 336; see also (t867) Liverpool Marine Credit Co. v. 
Hunter, 4 Eq., 62;3 Ch, 479. For a case in which it was held that a 
covenant not running with the land could not be treated as a charge so 
as to bind the land, see (1865) /n re Drew, 35 Beav., 443. 

And all the provisions hereinbefore contained as to a ~~ 
mortgagor, &c.—It would seem that the provisions of sec. 68 of this Act 
are inappiicable to charges. (1887) Fotick v. Foley, 15 Cal., 492. It has 
been held in England that the owner of a rent-charge is not in the position 
of a mortgagee so as to be entitled to restrain waste by the tenant. (1890) 
Sandemann v. Rushton, 61 L. J., 136. For the rights of debenture holders, 
see p. 260, ante. See also (1886) Willmott v. London Celluloid Co., L. R, 5 
Ch., 318, 322, which lays down that a change in the mode in which the business 
is carried on or the fact that it is carried on by a different hand will 
uot entitle a debenture holder to interfere It must be shown that the 
security for which the holder bargained would be taken away from him; 
and not merely that the property charged would be different. Thus, ina 
recent case where the objects of a company comprised the carrying on i 
three distinct businesses, supplemental to one another, the Court refused, 
at the instance of debenture holders having a floating charge on the whole 
undertaking, to restrain the sale of one business. Jn re Vidian d Co. v. =» 
Vivian & Co. (1900), 2 Ch, 654; W. N., 133. See also Zn re Borax Co, id 
(1901), 1 Ch., 325. 

And all the provisions, &c., shall, so far as may be, apply 
to the person having such charge.—“ It seems on the whole to be 
settled that where there is a charge simpliciter and nota mortgage, or an 
agreement fora mortgage, then the right of the parties having such a charge 
is a sale and not foreclosure.” Per Lord Chancellor Hatherley in (1869) 
Tennant v. Trenchard, L. R.,4 Ch, 537. Seealso (1866) Earl Poulete v. dood- 
35 Beav., 239, 240. Cf. (1842) Sampson v. Pattison, 1 Hare, 533; Inre Owen 
(1894), 3 Ch., 220. Dist. Hornsey District Council v. Smith (1897), 1 — = 
864, 865, decided on a special Act. It seems that a charge though created - 
by a decree cau only be enforced by a suit under sec. 67. Më? : | 





v. Gouri Sanker, 22 Cal., 859; (1895) Matongini v. 
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annuities, it is sometimes extremely difficult to say whether there i 
charge on the estate itself so as to Le realizable by the sale o t, or c 
on the rents and profits. No general or inflexible rule can be laid do Jy rn, H 
question being one purely of intention to be ascertained from the | J— l 
of the instrument. (1860) Clifford v. Arendell, 1 DeG. F. & J., 307, 311. L 
(1843) — v. Emerson, 6 Ir. Eq., 224.[a] Cf. (1887) Churaman v. Balli 
9 AI, ; (1883) Chalamanna v. Subbamma, 7 Mad., 23. For the ight ol 
a tenant * life to claim that sums spent by trustees on improve s shall t 
charged on the corpus, he keeping down the interest ; see (1888) @ | * y 
& Ouchterlony, 11 Mad, 360. Rent how realizable. Rent ` 101 ei 
charge, in Bengal, within this section. (1887) Fotick v. Foley, lo Cal, 492 92 
(1889) Tarini e Narain, 17 Cal., 301 ; (1898) ee — Cé Shorno 26 C ‘al. 
103. Cf. (1898) Gajaputty v. — 22 Mad. ; (1900) Lingon v. Bikr prama 
10 M. L. J., 256; but see (1897) Ratan v. l Be 11 C. P. L. R, 95: IW — 


Saving of Nothing in this section applies to the charge of atr istee 
—— Se —See The Indian Trusts Act, 1882, sec. 32. This clause saves the right 


a r y 


of a trustee to be indemnified out of the trust estate for all charges 
and expenses lawfully incurred by him. A trustee being entitled i on 
charge as well upon the income as upon the corpus of the estate has a ı ight | 
to retain his expenses out of the income, until provision can be made fo | 
raising them out of the corpus. But he is not bound to wait ontil t 
estate has been turned into money ; but may come at any time, and | 
“I claim to have my right of URREN A I am now called upon to pay 
a sum of money for which I have a right of indemnity out of the — 
estate and that gives me the right in equity to have a charge PE 
the estate.” (1882) In re Pumfrey, 22 Ch. D., 261, 262. And whe 
è a foreclosure or sale by a trustee would destroy gë trust, the Court will 
assist him as far as it can by delivering the deeds into his cus "iy ant 
prohibiting any disposition of the property without previously disi rg- 
ing his lien. (1858) Darke v. Williamson, 25 Beav., 622. The expenses 
- incurred by a trustee in the execution of his office will constitute ai ors 
charge on the estate and in a suit for the administration of the ` ‘un 
in respect of which the expenses have been incurred, they will be paid 
even before the costs of the suit. Butthere will be no lien for e pen 
incurred in respect of an act done by a trustee in excess of his p 
E . (1858) Leedham v. Chawner, 4 K. & J., 458. Again, a ti ish e opt 
charge his expenses as against persons who establish the inv dity 3 t 
eu: trust deed ; pe hi even in such cases he may be allowed for impr ove 


` J 


Le dé i | i 


> [a] A sale may be directed in Eiigiand 419, 
— though there is no express charge on [b] It may be 
YLE * the land, to raise arrears of a rent 
= charge issuing out of the rents and pro- 





; ae efits of the Jang, amora v. Hambro 
—— — burne v. Hope Edwards am. 1 Ch., 
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See (1866) Smith v. Dresser, 1 Eq, 651; 35 Beav., 378 ; (1882) Ex parte . 
Russell, 19 Ch. D., 588, 602; (1883) Dulton v. Thompson, 23 Ch. D., 278 
Hoods v. Axton, W. N., 1866, p. 207, distingnish (1870) Everitt v. Everitt, 
10 Eq., 405 ; (1885) James v. Couchman, 29 Ch. D., 212, 217 ; (1887) Re 
Holden, 20 Q. B. D., 43. Even where trustees had been wrongfully ap- 
pointed but acted bond fide, believing themselves to have been duly 
appointed, they were allowed their costs, charges, and expenses, notwith- 
standing the defect of title. (1868) Travis v. Illingsworth, W. N., 206. 
But the lien can only be claimed by the trustee and not by his agents. 
Lewin, p. 722. If a person is trustee of different estates for the same 
cestui que trust under the same instrument, and he incurs expenses on 
account of one estate in respect of which he has no funds, Mr. Lewin thinks 
that he may apply to their discharge any money which has come to his 
hands from any other of the estates; but he would not be justified in 
mixing up clattns under one instrument of trust with those under another. 
But where different estates are held under the same instrument for different 
cestui que trust, the trastee cannot reimburse himself from one estate 
losses incorred in the course of administration of the other estate. Lewin 
on Trusts, pp. 723-724. 

Charge on legacies.—Whiere trustees, under an erroneous view 
of the effect of a will, pay to parties money to which they are not entitled, 
the Court, in administering the estate, will compel a restitution and repay- pion of - 
ment, and will give a len on the other interests of such parties under the trustees 
will, even as against an assignee for valuable consideration. (1849) Dibbs v. 
Goren, 11 Beav., 483. The legacy of a trustee who has committed a breach 
of trust will also be subject to a lien in favour of his co-trustee. Lewin, 
pp. 142,143 [2]. What are lawful expenses. Costs of renewing lease 
and improvements. (1852) Mill v. Hill, 3 H. L.C, 869. Premiums paid 





on à life policy. (1883) Leslie v. French, 23 Ch. D., 560. Money spent by — 
directors in carrying on the business of the company in its ordinary course — 
(1853) Re German Mining Go, 4 D M. & G., 19. Priority of trust = — 
estate. Where trust money is laid out together with money advanced by  — SÉ 
the trustee himself in the purchase of land, the trust estate will be entitled = 
to a first charge upon such land. (1882) Zn re Pumfrey, 22 Ch. D., 255. S E 













Charge on moveable property.—Whiere a borrower agreed that 
the creditor should be paid first out of monies which might be realized in — 
execution of a certain decree which had been red by the former ` — 
against a third party, it was held that the creditor Seen —— va Ei ; 
charge on the fund when it came into existence, and also that the fand ha , ng e a 
been distributed amongst several persons, each was liable to Kaes die ito the K E — 
extent to” which it had been intercepted by him. (1892) Pe — ee 
Lakshmanan, 16 Mad., 429; cf. mini ee ichard, ` 


[a] It is, however, not the law tk 
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101. Where the owner of a charge or other inet nb al 
on immoveable property is or becomes absolutely — 
property, the charge or incumbrance shall be —— 
he declares, by express words or necessary implication, H 
shall continue to subsist, or such continuance would be E 
benefit. 








The charge or other incumbrance shall be exting 


The word ‘incumbrance’ is not defined in the Act, but it is here apparent dë 
used in the sense of mortgage. The law commissioners observe mt | 
report: “The section relating to the merger of charges is, in the opini mo 


of Mr. Stokes and Sir Charles Turner, in exact accordance with the Er gli ish 
and Indian decisions on the subject.” See report, dated 15th No gie - 
1879, p. 35. This statement is however hardly correct. See fe? a 
ante ; cf. Ladhu v. Sakharam (1875), Bom. p. J., 103; but see Frot v 
Dhundiraj (18892), Bom. P. J., 351 ; Velsi v. Keval (1890), Bom. P. dei 43; i 
(1887) Santar e Nanit, 5 i W. N., 293. For the English law on 

subject see pp. 553—572, ante; and for the Indian cases which ke 
commissioners seem to have had in their minds, see the authorities 
in note 3, p. 572, ante. For cases decided under this Act see, in addition — 
to those cited at pp. 561, 562, 573—575, (1891) Tulsa v. Ahub a — 
13 All., 581; (1898) Seetaram v. Luchman, 12 P. C. L. R., 70. —— cent ` | 
case it has been held that where a mortgagee purchases the mo red : 
property in execution of a decree for rent, he will be entitled to p oce Si 
against the other properties of the mortgagor. This may very well t 
the case ; but the reference made in the judgment to sec. 101 is nat € ite 
intelligible, for under that section when the incumbrance is extingt ished, 
the debt too is gone. (1900) Mustulla v. Jan, 28 Cal., 12 ; 4C. W. N, 7: = d 


Cie 


dissenting from (1899) Golut v. Ramsunker, 4 C. W. N., 268. di 
Or such continuance would be for his benefit. Bee * 
ante ; cf. (1873) Ramessur v. Doolee Chand, 19 W. R., 422; aud see 2 W 
L. C., p. 43. A fortiori, a bond fide mortgage does not become n nerged i ed in 
deed of sale by the mortgagor to the mortgagee which is found t Lë 
colorable sale for the purpose of defeating — one Fc 
v. Dala (1880), Bom. P. J., 215. — 
* e Zë? 
rs Notice and Tender. Eee SC 
102. Where the person on or to whom ¢ an SC: = 
tender is to be served or made under this — 
in the district in which the mortgaged Wen. 
gi is — service or tender on or to an i 
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Where the person or agent on whom such notice should be 
served cannot be found in the said district, or is unknown to the 
person required to serve the notice, the latter person may apply 
to any Court in which a suit might be brought for redemption of 
the mortgaged property. and such Court shall direct in what 
manner such notice shall be served, and any notice served in 
compliance with such direction shall be deemed sufficient. 

Where the person or agent to whom such tender should be 
made cannot be found within the said district, or is unknown to 
the person desiring to make the tender, the latter person may 
deposit in such Court as last aforesaid the amount sought to be 
tendered, and such deposit shall have the effect of a tender of 
such amount. 

District.—The word has not been defined in this Act, but 
see the definition in sec. 2 of the Code of Civil Procedure. For cases 
arising in the scheduled districts, see (1895) Ram Ratan v. Lalta Prasad, 
17 All., 483. 

The Act does not provide how the notice required by the first 


paragraph of the section is to be served. Cf. sec. 67 of the Conveyancing 
Act, 1881. 


DIE i 
a Sa 





103. Where, under the provisions of this chapter, a notice Notice, ete, 

is to be served on or by, or a tender or deposit made or accepted — 

or taken out of Court by, any person incompetent to contract, contract. e 
such notice may be served, or tender or deposit made, accepted 
or taken, by the legal curator of the property of such person ; 

but where there is no such curator, and it is requisite or desirable 

in the interests of such person that a notice should be served or ER 
a tender or deposit made under the provisions of this chapter, e? E 2 
application may be made to any Court in which a suit might be 
brought for the redemption of the mortgage to appoint a guardian 
ad litem for the purpose of serving or receiving service of such 


making or —— Fee 





















notice, or making or accepting such tender, Or fe 
out of Court such deposit, and for the performance of all conse- p a 
ot ale 


quential acts which could or ought to be done by such person Fhe 
were SEAS to — ; and pa — of Chapter x XIV of 1 s 


K 


— [a] This reference to Ch. XXXI ot —— 
Act xa 1877 should now be read a⸗ = 82— 
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apply to such application and to the parties thereto a 
guardian appointed thereander. e 


The legal curator of the property, &c.—Tiis = 
familiar term is probably intended to include all persons 
the management of the property of persons labouring under i 
disa bility. Fe 

Such notice may be served, &c.—The words ‘on — aid 
be added after the word ‘served’ in this section. . a 


104. The High Court may, from time to time, make 1 ules e E 
consistent with this Act for carrving out, in itself and in i 
Courts of Civil Judicature subject to its — 0 


Da 

o s — H | 

Gw E — 
Ca SW" 





= 







provisions contained in this chapter. 


Be. 


ER 





The following rules have been made under the provisions of this section 
by the High Court of Bengal (see Caletta Gazette, dated 6th August 1884, 
p 834) and with the exception of Rules 12, 16, 17 and 18 hare beep 
adopted by the High Court of Madras. See Fort St George — 
Supplement, dated 16th June 1891. * 


a 
l. Every application under sec. 83 shall be made bes verite = 
petition, stating the facts. Ko — 
2. Unless otherwise ordered, there shall be aid into Court, in — 
addition to the sum deposited under sec. 83, or any subsequent sector 
a sum sufficient to provide for the fees and charges of the =a a 
General and the Bank of Bengal, and for the mortgagee’s costs of c 
ing payment out of Court ; and also when such payment is made t 
sec. 83, a further sum to provide for the mortgagee’s costs of transtermugi 
the property, and causing such transfer to be registered ; such costs t o te É 
estimated and certified by the Taxing Officer. > Sr 5o 
3. Every order for payment of money into Court, — 
specify the sums to be paid, and the purpose for which. each sn 
intended. F 
A Unless otherwise ordered, the applicant or his attorney sh 
or cause to be served, the notice to be given under sec. 83, — | 
5. When money is paid into Court under sec. — d 
subsequent section, the person making such —— st 
written notice thereof to the Ra or persons on V SA 
payment is made. 
6. Every application by a mortgagee to | 
out of Court shall be by a verified petition. — 
And when made, under sec. 83, it shall KA 


= eben —— and — pesmi 
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registered. The documents of title which were held by the applicant, 
shall also be accounted for. 

Or, when made under sec. 83, or sec. 92, it shall be shown that the 
provisions of such section have been complied with. 

7. Every application under the last preceding rule shall be on notice 
to the person by whom, or on whose behalf, the money was paid, or to 
his attorney, unless the Court shall think fit to dispense with such notice. 

8. Unless otherwise ordered whenever any notice or order is served 
under the Act or under these rules, an affidavit or affirmation in proof of 
such service shall be filed as soon as possible thereafter. 

9. Where it shall appear that previous to any payment into Court 
under sec. 83, or any subsequent section, a sufficient tender was made to 
and refused by the mortgagee, he shall not be allowed to obtain payment 
of the amount deposited in Court to meet his claim, without deduction 
of the fees and charges of the Accountant-General and the Bank, nor 
shall be allowed his costs of obtaining such payment. Except as aforesaid, 
or when otherwise ordered, the mortgagee shall be allowed all costs 
properly incurred by him. 

10. If through default on the part of the plaintiff, it becomes necessary 
to obtain an enlargement of time under sec. 87, no interest shall be 
allowed for the enlarged time. 

11. On an application for payment of money out of Court, under sec. 
83, or any subsequent section, by a mortgagee, who has complied with the 
orders of the Court and the provisions of the Act and of these rules so far 


as they relate to him, or apply to his case, and has, when required so to do, © 


transferred the property and possession, free from encumbrance, and caused 
such transfer to be registered, and accounted for the documents of title 
which were held by hum, the Court shall make such order or orders as to it 
shall seem fit for the disposal of the capital sum and interest thereon, and 
ef the fund for costs and expenses. 


12. Every decree for sale under the Act shall direct that, if the 


proceeds of sale shall not be sufficient to satisfy the decree, the defendant 


{if the original mortgagor] shall personally [or if the representative in 
estate of the original mortgagor, shall out of his estate] pay the amount of 
the deficiency. 





13. Every final order for foreclosure [a] und 87 or sec. 93 
shall direct that possession of the property be given to the e mortgagee, except 


where he is already in possession. It shall also, at the option of the : 







mortgagee, be drawn up with a recital of the decree and the proceedin 
had thereunder, and with a full description of the property, or without à F 
such recital of the pee ees — — 


E 


1a] The order hero referred to is de- for foreclosure” — — — 


TER 
T 


scribed in sec. 87 asan — 
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LA Where immoveable property is sold under sec. 88, or ‘a 
quent section, the purchaser may, on application to a Judge im “ham 
obtain a certificate of sale as évidenss of the title to the : 
him and may also, at his own costs, obtain a conveyance fror 
mort<acor. 

i15 Every enforcible order made under sec. 83 may be 
under the provisions of the Code of Civil Procedure, and shall í 
purpose be deemed to have been made in a suit instituted under that € H 

1& Rules 45 and 46 of the rules of the Ist August 1877 SE 
and 432, Belchambers R. & O., pp. 200, 201] relating to sales — 
Registrar, are hereby repealed. eg 

From Rule 50 of the same rules shall be omitted the — mies — n 
otherwise ordered the costs of such application in the case of a per £ e S 
under disability shall be part of the costs of the sale, and in other o 
shall be borne and paid by the defaulting party.” | 

At the end of Rule 58 of the same = shall be added the e 
“or the grant to him of a certificate of sale.’ Soa x 

17. Rules 387 to 449 | Belchambers’ R. & O., pp. 189 to 205], relating — — 
to sales by the Registrar as modified by the last preceding rule, and 
far as they are applicable, shall apply to all sales by the Court ur 
secs. 8S and 89 or 92 and 93. [a] + ee 

18. The money rules 597 to 641 [Belchambers R. & O., PpP- 240 i ep? = 
253] shall also, so far as they are applicable, apply to the payment of ` 
money into Court, and out of Court under these rules. Ss: 

19. The form set forth in the annexed schedule shall be followed 
with such variations as the circumstances of each case may require. 


FF 
pert 








Notice under section 83. 
Is tHe Dron CouURT or JUDICATURE at Fort WILLIAM IN 
ORDINARY ORIGINAL Civit Jurispictioxn. To B. 

Whereas A has, under sec. 83 0f Act IV of 1882, deposited im- Co 
Rs. 10,000 as the amount remaining due on the mortgage to you, dat 
day of 18 „and Rs. 100 for the commission Key arges 

of the Accountant-General and the Bank of Bengal and Rs. 500 to pı JE 
for such necessary costs and expenses as you may incur, [and » cher 
it is alleged that a sufficient tender was previously made to | a i 
You are hereby informed that the Court, upon being satisfied mt. 
have retransferred the property comprised in the said mo rtgag se ® 
[where B is in possession] delivered up possession thereof t tothom at 
and have also delivered up to the said A, or deposited i — 
accounted for, all documents in your possession or power, 
you are responsible, relating to the said property, — 
— order as to it shall seem t fit for the pa to — 
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of Rs. 10,000 [less, where a tender was made, the commission and charge 
of the Accountant-General and the Bank of Bengal] with all costs and 
expenses to which you may be entitled. 


Dated the day of 
188 , Registrar. 


The Caleutta High Court has since made some additions to the 
foregoing rules. Rule 555 in Belchambers’ Rules and Orders has been 
amended by substituting the words “the period allowed for payment by 
sec. 86, 88 or 92 of the Transfer of Property Act, IV of 1882” for the 
words “the date of the decree,” and the following rule has been passed 
with effect from the Ist day of March 1886 :— 

Every certificate or report of the Registrar or other referee stating 
what is due to the mortgagee in a mortgage suit, shall, on being confirmed 
by effluxion of time or otherwise, be submitted in open Court to a Judge 
exercising original Civil Jurisdiction, in order that it may be countersigned 
by him, and the period for payment under sec. 86, 88 or 92 of the Transfer 
of Property Act shall run from the date of such countersignature, which 
shall be deemed to be a declaration of the amount under the provisions of 
those sections. See Calcutta Gazette, 10th March 1886. 

Circular Order No. 13 [a] dated 27th April 1892, which embodies 
the rules framed by the Calcutta High Court for the Provincial Courts, 
runs thus :— 

(1) An application under sec. 89 of the Transfer of Property Act shall 
be made by means of a verified petition stating the facts. 

(2) If the Court passes an order directing that the property, or any 
part of it, shall be sold, it shall issue a proclamation of sale and cause it to 
be served in the manner provided by the Code of Civil Procedure for the 
service of proclamations regarding the sale of immoveable property. 

(3) Secs. 286 to 294, both inclusive, of the Code of Civil Procedure, 
shall apply to such sales. 


(4) Secs. 304 to 319, both inclusive, and secs. 328 to 335 of the Code 


of Civil Procedure, shall apply to proceedings subsequent to sale under 
a mortgage. 

(5) The procedure to be followed in the execution of a decree passed 
under sec. 90 of the Transfer of Property Act is that prescribed by the 
Code of Civil Procedure. 





Lol See Calcutta Gazette of 13th April of 16th April 1892, Part ILI, p. 272. 


1892, Part I, p. 414, and Assam Gazette F . 
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CHAPTER V. 
























Or Leases oF ImMOVEABLE PROPERTY. re $ 


Lease detined, 105. A lease of immoveable property is a tra 
right to enjoy such property, made for a certain — Sr 
or implied, or in perpetcity, in consideration of SEN D 

: promised, or of money, a share of crops, service or any ot 
thing of value, to be rendered periodically or on specifies 
occasions to the transferor by the transferee, who accepts e 
transter on such terms. Ee p 


ag e Ce 


Lessor, lessee, The transferor is called the lessor, the transferee is call d tl 
premium anc Se Le 


rent defined. lessee, the price is called the premium, and the money, sl 
serv ice or Qther thing to be so rendered is called the rent. 


E 


— 
Ka Sen, 
—* D 

BE Ka 
NEI ~ 


Duration of ` ` 
be Mee 106. In the absence of a contract or local law or 


in absence of ary. a leas rei 
— ee es the contrary, ase of immoveable property for agricat 


tract or local or manufacturing purposes shall be deemed to be a le: 

usage. ae | 
year to year, terminable, on the part of either lessor to les ee, b 
six months’ notice expiring with the end of a young dé 


— 


Le 


tenancy ; and a lease of immoveable property for any oth 
purpose shall be deemed to be a lease from —— ER nor ai 
terminable, on the part of either lessor or lessee, by f er days 


Kä d 


notice expiring with the end of a month of the tenancy — E 


; Every notice under this section must be in writing, 8 
Ee . by or on behalf of the person giving it, and tendered or del iv ep 
Or 5 ~ either personally to the party who is intended to be bound | by 
or to one of his family or servants at his residence, or ( if 3 
tender or delivery is not practicable) affixed to a conspi cuou 


Ei > of the property. : x e Fi 
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ae 
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[a] 107. A lease of immoveable prope 3 y from ; n 
year, or for any term exceeding one year, or» reng Be 
E — can be made only by a registered ins! rume 
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All other leases of immoveable property may be made either 
by an instrument or by oral agreement. 


108. - In the absence of a contract or local usage to the Ri 
contrary, the lessor and the lessee of immoveable property, as lessor and 
essee 


against one another, respectively, possess the rights and are 
subject to the liabilities mentioned in the rules next following, 
or such of them as are applicable to the property leased :— 


A.—Rights and Liabilities of the Lessor. 


‘a) The lessor is bound to disclose to the lessee any material 
defect in the property, with reference to its intended 
use, of which the former is and the latter is not 
aware, and which the latter could not with ordinary 
care discover : 

(b) the lessor is bound on the lessee’s request to put him in 
possession of the property : ` 

Co) the lessor shall be deemed to contract with the lessee 
that, if the latter pays the rent reserved by the lease 
and performs the contracts binding on the lessee, he 
may hold the property during the time limited by the 
lease without interruption. 

The benefit of such contract shall be annexed to and go with 

the lessee’s interest as such, and may be enforced by every person 


in whom that interest is for the whole or any part thereof from 
time to time vested. : 


B.— Rights and Liabilities of the Lessee. 


(d) If during the continuance of the lease any accession is 


made to the property, such accession (subject to the 
law relating to allavion for the time being in force) 
shall be deemed to be comprised in the lease : 


Zei if by fire, tempest or flood, or violence of an army or ` 


of a mob, or other irresistible force, any material p 
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Provided that, if the injury be occasioned by the wrongiah ~ 
act or default of the lessee, he shall not be entitled to — 
himself of the benefit of this provision : — 


(F) if the lessor neglects to make, within a reasonable | ep =E 
after notice, any repairs which he is bound to make to 
the property, the lessee may make the 7 ee 
and deduct the expense of such repairs with interest A 
from the rent, or otherwise recover it from the lessor: 2222 

(7) if the lessor neglects to make any payment which he ® 
bound to make, and which, if not made by him, i$ 
recoverable from the lessee or against the property — 
the lessee may make such payment himself, and 
deduct it with interest from the rent, or otherwise KE: 
recover it from the lessor : 

(h) the lessee may remove, at any time during the continua- 
ance of the lease, all things which he has attached to 
the earth: provided he leaves the property im the 
state in which he received it : 

(i) when a lease of uncertain duration determines by any 
means except the fanlt of the lessee, he or his legal 
representative is entitled to all the erops planted of d 
sown by the lessee and growing upon the property < 
when the lease determines, and to free ingress and 
egress to gather and carry them : a 

(j) the lessee may transfer absolately or by way of ag ee 
gage or sub-lease the whole or any part of his 
interest in the property, and any transferee of — 
interest or part may again transfer it. The lessee 
shall not, by reason only of such transfer, — Dë, 
subject to any of the liabilities attaching to the ; 


nothing in this clause shall be deemed to authorize s 
having an untransferable right of occupancy, the farmer oi 
estate in respect -of which defeat bas bes. see 
revenue, or the lessee of an estate under the n | 
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is about to take, of which the lessee is, and the lessor 
is not, aware, and which materially increases the value 
of such interest ` 

(I) the lessee is bound to pay or tender, at the proper time 
and place, the Gremium or rent to the lessor or his 
agent in this behalf : 

(m) the lessee is bound to keep, and on the termination of 
the lease to restore, the property in as good condition ~= 
as it was in at the time when he was put in possession, 
subject only to the changes caused by reasonable wear 
and tear or irresistible force, and to allow the lessor 
and his agents, at all reasonable times during the 
term, to enter upon the property and inspect the 
condition thereof and give or leave notice of any defect 
im snch condition : and, when such defect has been 
enused by any act or default on the part of the lessee, 
his servants or agents, he is bound to make it good 
within three months after such notice has been given 
or left : 

(nm) if the lessee becomes aware of any proceeding to recover 
the property of any part thereof, or of any encroach- 
ment made apon, or any interference with, the lessor’s 
rights concerning such property, he is bound to give, 
with reasonable diligence notice thereof to the lessor: ` 

(>) the lessee may use the property and its products (if — 

as æ person of ordinary pradence would use them if — 

they were his own ; bat he must not ase, or permit ` 
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Rights of 109. If the lessor transfers the property | 
lessor s trans- 
foree. part thereof, or any part of his interast therein, the tran: 


the absence of a contract to the contrary, shall possess a 
rights, and, if the lessee so elects, be subject to all the liabiliti 
of the lessor as to the property or part transferred so long é d 
is the owner of it; but the lessor shall not, by reason only ol 
such transfer, cease to be subject to any of the liabilities 1 posel 
— upon him by the lease, unless the lessee elects to treat the tt ; 
feree as the person liable to him : s E 
Provided that the transferee is not entitled to arrears of rent 

dae before the transfer, and that, if the lessee, not having re 130 on | 
to believe that such transfer has been made, pays rent to t he ` 
lessor, the lessee shall not be liable to pay such rent over again 
to the transferee. a E i 
Tho lessor, the transferee and the lessee may determine what 
proportion of the premium or rent reserved by the lease is] 
able in respect of the part so transferred, and, in case | 
disagree, such determination may be made by any Court I 
jurisdiction to entertain a suit for the possession of the pro p 


leased. 
diay on which 110. Where the time limited by a lease of immovyeabl 
termeom- property is expressed as commencing from a particular — 
mences. Kä 
computing that time such day shail be excluded. Where no day E: 
of commencement is named, the time so limited begins from the | 
making of the lease. — Sp e 
Duration of Where the time so limited is a year or a number of year ‘3, in 
lease for a the lense 
year. the absence of an express agreement to the contrary, | ee. 
shall last during the whole anniversary of the day = ‘om v vhie 


such time commences. ae — | 

Where the time so limited is expressed to bo er minab 
before its expiration, and the lease omits to menti 2 E) eh 
option it is so terminable, the lessee, and not the lessor, sh 
such option. > | | SZ e 
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—— 


111. A lease of immoveable property det er mune 
(a) by eftlux of the time limited thereby : — SÉ i a 
ie where such time is limited condition * ra 
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(c) where the interest of the lessor in the property termi- 
nates on, or his power to dispose of the same extends 
only to, the happening of any event—by the me) 
ing of such event: 

(d) in case the interests of the lessee and the lessor in the — 
whole of the property become vested at the same ER 
time in one person in the same right : | E SE 

(e) by express surrender ; that is to say, in case the lessee - — 
yields up his interest under the lease to the lessor, by 
mutual agreement between them : 

(7) by implied surrender : 

(g) by forfeiture ; that is to say, (1) in case the lessee breaks KS 
an express condition which provides that on breach ` 
thereof the lessor may re-enter or the lease shall =  žăć 
become void ; of (2) in case the lessee renounces his 
character as Zeck by setting up a title in a third 
person or by claiming title in himself; and in either 
case the lessor or his transferée does some act showing —— 

his intention to determine the lease : ome 

(h) on the expiration of a notice to determine the lease, or — * 
to quit, or of intention to quit, the property leased, = = ă 
duly given by one party to the other. 
































Ce TER 


Illustration to clause (f). 


A lessee accepts from his lessor a new lease of the property leased 
take effect during the continuance of the existing lease. This is an i — 


surrender of the former lease, and such lease determines thereupon. Kë a i ge : ce 


112. A forfeiture under section 111, clause (Loi, is waived Waiver c 
by acceptance of rent which has become due since the forfeiture, ' — e 
or by distress for such rent, or by an ay other act on the part of =d SS 
lessor showing an intention to treat the lease as sub- isting : TE 
= Provided that the lessor i is aware that the forfeiture kré 
incurred : * BZ — Zë 
= Provided also — — rent is acespted af af i 
S A _ tion of a suit to eject | the lessee on the g ‘roun i of, 8 Be rfe 
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is given, by any act on the part of the person giving it s 
an intention to treat the lease as subsisting. 


Illustrations. 





(a) A, the lessor, gives B, the lessee, notice to quit the prop 
leased. The notice expires. B tenders, and A accepts, rent which h 
become due in respect of the property since the expiration of the n 
The notice is waived. 

(b) A, the lessor, gives B, the lessee, notice to quit they 
leased. The notice expires, and / remains in possession. A gives to Bu 
lessee a second notice to quit. The first notice is waived. 


— eg 114. Where a lease of immoveable property has d a 8 
non-payment mined by forfeiture for non-payment of rent, and the lessor — 
to eject the lessee, if, at the hearing of the suit the lessee pays 
or fenders to the lessor the rent in arrear, together with interest 
thereon and his full costs of the suit, or gives such security as 
the Court thinks sufficient for making such payment within fifteen 
days, the Court may, in lieu of making a deeree for ejectment» 
pass an order relieving the lessee against the forfeiture ; and R 
tnereupon the lessee skall hold the property leased as if the for 


a 
feiture had not occurred. “a 
































geg ond 115. The surrender, express or implied, of a lease Be 
forfeiture on immoveable property does not prejudice an underlease of — 
property or any part thereof previously granted by the a S 
«terms and conditions substantially the same “except as regards th 

Pa amount of rent) as those of the original lease; but £ 
i surrender is made for the purpose of obtaining a new 

the rent payable by, and the contracts binding on, the u 
lessee shall be respectively payable to and enforceable ` y 














ke sg lessor. 

3 f 3 The forfeiture of such a lease annuls all snch t 
— except where such forfeiture has been procured by the les 
— fraud of the under-lessees, or relief against = de r 
E granted under section 114. 7 E 
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continuing in possession, the lease is, in the absence of an agre- ea 
ment to the contrary, renewed from year to year, or from month >  — 















to month, according to the purpose for which the property is- ee 
leased, as specified in section 106. 
Illustrations. SSC 

(a) A lets a house to B for five years. B underlets the house to C at ee a: S a 

a monthly rent of Rs. 100. The five years expire, but C continues im —— 
possession of the house and pays the rent to A. C's lease is renewed from est a 
month to month. EE 
(b) A lets a farm to B for the life of C. C dies, but Z continues in "2 
possession with A's assent. Sa lease is renewed from year to year. — 
117. None of the provisions of this chapter apply to leases Exem ; 

for agricultural purposes, except in so far as the local Govern- · * Get 


ment, with the previous sanction of the Governor-General — GC 

Council, may by notification published in the local official Gazette ` E EE 
declare all or any of sach provisions to be so applicable, together ` 
with, or subject to, those of the local law, if any, for the time ` 








being in force. Po o Es d 
Sach notification shall not take effect until the expiry of six E 
months from the date of its publication. R — — 























CHAPTER VI. 
Or EXCHANGES. 


* Exchange ” 118. When two persons mutually transfer the * ne 
of one thing for the ownership of another, neither thing o 
things being money only, the transaction is called an "esch an, 

A transfer of property in completion of an exchange = E t 
be made only in manner provided for the transfer of such prope 
by sale, 





119. In the absence of a contract to the cont 
party deprived of the thing or part thereof he has re 
exchange, by reason of any defect in the title of the other 
is entitled at his option to compensation or to the return 
thing transferred by him. 


120. Save as otherwise provided in this daags n 


has the rights and is subject to the liabilities of a seller asto to — 


which he gives, and has the rights and is subject to the li i — li 
of a buyer as to that which he takes. 





—* 
h p: 








- 
_ Exchange of 121. Onan exchange of money, each party thereb 
; rants the genuineness of the money given by. him. ` 
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CHAPTER VIL. “i 

e 

Or GIFTS. * 


122. * Gift” is the transfer of certain existing moveable n Gift” de- 
or immoveable property made voluntarily and without considera- ? 
tion, by one person, called the donor, to another, called the donee, e 
and accepted by or on behalf of the donee. y 
Such acceptance must be made during the lifetime of the Wate tes DAR | 
donor and while he is still capable of giving. made, , 


If the donee dies before acceptance, the gift is void. E >" 
[a]123. For the purpose of making a gift of immoveable — Ss 
property, the transfer must be effected by a registered instrument — 
signed by or on behalf of the donor, and attested by at least two : = 
witnesses. S 
For the purpose of making a gift of moveable property, the 
transfer may be effected either by a registered instrument signed = =  ăč 
as aforesaid or by delivery. <i 
Such delivery may be made in the same way as + goods sold —— 
may be delivered. i Ge a 3 E ; 
= <i * ge * ES 


124. A gift comprising both existing and future property 
is void as to the latter. , D 



















125. A gift of a thing to two o or more — of ven? ES 
one does not accept it, is void as to the — which he would c 
-baye taken had he accepted. © — — — z e za 
— = 126. The donor and donee may agree that on the ha apper , When gift r 
ur Ing of any specified event which does dan de d will of the 

— be —— ae ed ; b 
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parties agree shall be revocable wholly or in part at ge? nere Wi 

of the donor is void wholly or in part, as the case may be. d s 
A gift may also be revoked in any of the cases (save var 

failure of consideration) in which, if it were a — it L mig 


sm = «pi í 
SC 


be rescinded. or E 
Save as aforesaid, a gift cannot be revoked. i 
Nothing contained in this section shall be deemed EECH uffe 


the rights of transferees for consideration without notice. A = 
— 

(a) A gives a field to B, reserving to himself, with B's assent, the rig a 
i to take back the field in case B and his descendants die beti ye 
B dies without descendants in A’s lifetime. A may take = K 

the field. P K 

(b) A gives alakh of rupees to B, reserving to himself, with B's ssen 

The right to take back at pleasure Rs. 10,000 out of the l 

The gift holds good as to Rs. 90,000, but is void as to wc 

which continue to belong to A. 


d 
itv 


— 


Illustrations. 


Onerous gifts. 127. Where a gift is in the form of a single — SC 
the same person of several things of which one is, and the othe e 7 


are not, burdened by an obligation, the donee can take nothing — 
by the gift unless he accepts it fully. a4 oa è 

Where a gift is in the form of two-or more separate al 
independent transfers to the same person of several thin gs, t 
donee is at liberty to accept one of them and refuse the ot her a d 


although the former may be beneficial and the latter onerous. ` ` 





ZS e A donee not — to contract and —— ert ` 


RI: e 

ee Lilustrations. a 
S i (a) A has shares in E. a prosperous joint — comp: 
KSE, shares in F, a joint stock company in difficulties. ties. 
ate are expected in respect of the shares in Foe. Ag 
PEE shares in joint stock companies. B refuses to o e tth 
= | eres: in F. He cannot take the shares in X. — E 
— TESE S (3 A having a lease for a term of years of a house t 
K Ze Se hoi and his representatives are ‘bound to hi 

i Set, Pepe E Ze eh is more than the house can be le 
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money. B refuses to accept the lease. ‘He does ep by this : 
refusal forfeit the money. — 


128. Subject to the provisions of section 127, — a Univeral ` ser 
gift consists of the donor’s whole property, the donee is personally ` 
liable for all the debts due by the donor at the time of the gift to EN — 
the extent of the property comprised therein. i See a = f 








129. Nothing in this chapter relates to gifts of moveable — — e 
property made in contemplation of death, or shall be deemed Te omy à = 
affect any rule of Muhammadan law, or, save as provided by madan howe a 
séction 123, any rule of Hindua or Buddhist law. ped 
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CHAPTER VIII. [a] 





Or TRANSFERS OF ACTIONABLE CLAIMS. 


— 

Actionable 130. A claim which the Civil Courts recognise — 

claim dened, orcement ` — 
grounds for relief is actionable whether a suit for its enf 

is Or is not actually pending or likely to become necessary. EE ` 


— — 





Actionable claims.—The right to recover a loan secured by = 
mortgage of immoveable property is an actionable claim. (1894) Muchiram = 
v. Isham, 21 Cal., 568; (1886) Jugdeo v. Brij Behari, 12 Cal, 505 ; (1886) 
Modun Mohun v. Futtarunnissa, 13 Cal., 297 ; (1887) Subbammat v. Venkata- 
rama, 10 Mad., 289; (1887) Rathnasami v. Subramanya, 11 Mad, 56 + 
(1888) Hahim-un-nissa v. Deonarain, 13 All., 102 [b] But in the opinion of 
the Allahabad High Court, a debt does not become an actionable clam, till 
it falls due. (1896) Sidblal v. Azamatullah, 18 AN., 265. It would thus ` E 
seem that ‘actionable claim’ has in some respects a narrower and in otber — 
respects a wider meaning than ‘chose in action’ in the English law Il ` 


Transfer of 131. No transfer of any debt or any beneficial interest ine 

— moveable property shall have any operation against the debtor WË 
against the person in whom the property is vested, until express 7 
notice of the transfer is given to him, unless he is a We to | = 
otherwise aware of such transfer; and every dealing Kë: — 
debtor or person, not being a party to or otherwise aware a 
not having received express notice of a transfer, with the debt af 
property shall be valid as against such transfer. — E a 











~e 


fe 


e [a] For the provisions which have App. — 426, 459 ; kina x Te 
been substituted for this Chapter by Jnsurance Company . i 

Act II of 1900, see pp. 963—964, post. 254; (ISS4) Walker v. The Broin 
[b] But see (ISH) Motiram v. Jeth Mal, EH. 
16 All., 313. (1894) Ram v. Ajucdhia, 16 
AIL, 315, is distinguishable ; see (1896) 

‘Siblal v. Azamatullah, 18 All., 265. 

; [e] For the meaning of the words ‘ debt 
sg -or other legal chose in action’ in sec- 
| tion 25 (6) in the Judicature Act, 1873, 
see (1886) Colonial Bank v. Whinney, 11 
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Illustration. 


A owes money to B, who transfers the debt to C. B then demands the 
debt from A, who, having no notice of the transfer, pays B. The payment 
is valid, and C cannot sue A for the debt. 

No transfer of any debt, &c. A judgment-debt is not a debt 
within the meaning of the section. (1886) Afzal v. Ram Kumar, 12 Cal., 
610; (1900) Dagdu v. Fon, 24 Bom., 502; but see (1886) Goodman v. 
Brown, 18 Q. B. D., 332. But a debt Gage secured by a mortgage would, 
it appears, fall within the terms of the section. See the cases under the last 
section. This, however, isnot the law in England, where it is not absolately 
necessary to give notice of an assignment of a mortgage to the mortgagor ; 
because the debt is incident to the property which forms the security and 
you capnot take it away from the assignee without payment. See pp. 482, 
483, ante; cf. (1804) Jones v. Gibbons, 9 Ves, 410; (1856) Lee v. Howlett, 

2 K. & J., 531 ; (1888) Union Bank v. Kent, 39 Ch. D., 238, 245. Eut an 
assiguee as does not give notice to the debtor runs a very serious risk, for 
any payment made by the mortgagor without notice of the assignment 
whether absolute or by way of sub-mortgage will be a good payment as 
against the transferee ; and it will be no answer to say that the mortgagor 
was guilty of negligence in not insisting upon the production of the mort- 
gage-deed. See p. 288, ante; cf. (1799) Williams v. Sorrell, 4 Ves., 389 ; 
(1821) Norrish v. Marshall, 5 Madd, 475; (1853) Stocks v. Dobson, 4 e 
DeG. M. & G., 11, 15 ; Balshet v. Ganesh, Bom. P. J. (1874), D 155 ; see also 
Narayan v. Maruti, Bom. P. J. (1878), p. 201. But the payment by the 
mortgagor must be an innocent and perfectly honest payment. Dixon v. 
Winch (1900), 1 Ch., 736. 

Until express notice of the transfer is given to him.— 
The Act does not prescribe the mode in which such notice should ke served, 
secs. 102 and 103 being confined to notices under Chapter IV. It should be Notice not 
noted that in the Engli-h law, notice is not necessary in order to make the Co: 
assignment binding as against the assignor of the debt; whether such nment — 
assignment is voluntary or for value. (1886) Gorringe v. Iruell, de., Works, — ) 
34 Ch. D., 128; Ward v. Duncombe (1893), A. C., 369, 392 ; (1854) Donaldson 
x. Donaldson, bar, 711 ; In re Patrick (1891), 1 Ch., 82; (1885) Newman v. 
cone 28 Ch. D., 674, 678 ; Ke Griffin (1889), 1 Ch., 408. The reason 

















—— SC GC ; 800) Ragho v. Narayan, 
21 Bom., 60. proper Geer de that the assignee may 


— sue the debtor without ES — SE as it is reise if the Je ` 











SEN Quare whether an assignment of 
part of an entire —— — 
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becomes aware of the assignment for the first time ‘on ES ` 
with a writ in a suit by the assignee? Or otherwise aware of s J a 
transfer. These words do not quite fall in with the provisions o 
next two sections which require notice in writing. For the raar 
see (1865) Re Tichener, 35 Beav., 317; (1868) Lloyd v. Banks, — 
488 ; (1867) In re Brown’s Forests, 5 Eq, 88; (1880) Saffron, « 
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v. Rayner, 14 Ch. D., 411. eg — —— 
And every dealing by such debtor or person, &c.—Not on 
is notice necessary in order to prevent the debtor from paying the ginal a 


creditor, or the trustee from paying the cestui que trust but also ino der 
to prevent a subsequent assignee from acquiring priority. “ Whether the 
fund be a trust fund held by A in trust for B, or a debt payable b ae 

to B, if B assigns and his assign requires A to pay the money © er — 
him, that gives him sates overa previous assign of B, who has not gi — 
such notice.” Per Wood, V. C., in (1856) Lee v. Howlett, 2 K. & J., 531, va Mt E 
But this rule holds good Ss where the competition is between transferees ` = 
for value without notice. (1878) Spencer v. Clarke, 9 GA. D., 137 ; (1885) 

In re Holmes, 29 Ch. D., 786. Where the assignees are mere volun er bk e 
notice is immaterial. It is also immaterial where the equities of the ` — 
parties are not ip other respects equal. Thus, an assignee for valoe will ` A 
be entitled to preference even without notice over a voluntary assignee, OF — e =" 
a judgment-creditor as the latter can only take what the judgment-debtor ` = 
could honestly give. (1888) Bradeley v. Consolidated Bank, 34 Ch. D., 536, — 
and cases cited therein. And a trustee in bankruptey stands in no better ` = 
position. (1872) Zn re Russells Policy Trust, 15 Eq., 26, decided under the — 
former law of reputed ownership. Notice to one trustee is in — — 
sufficient to prevent a subsequent assignee from obtaining priority and | 
death of such trustee cannot take away from a person any priority alre 
acquired during his life. Ward v. Duncombe (1893), A. C., 369. 
though an incumbrancer of a trust fund who first gives notice to any € 
trustees obtains priority over a prior incumbrancer who has — 

notice to any of them ; notice to one does not affect the other truste 
so as to make them liable for what they may do in ignorance of 
notice to their co-trustees. Low v. Bouverie (1891), 3 Ch., 82. In i 


connection, it may be added that the knowledge which an assignor t D 


d E en d >,’ . 
Aj <1". ee 
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[a] The case of a mortgage-debt London and County Bank e AH 
charged on land is, however, treated as (1901), 2 Ch., 231. Bat where t re is 
an exception in the English law tothe trust for sale the rule will appl | 
rule that an incumbrancer who gives though the land has not y — pa 
notice to the trustees has a better title and the So EN — 
in equity than an incumbrancer of 
earlier date who has not given such 
Notice. See pp. 480—483, ante; see also 


Jones v. Jones, 8 Sim., 633. For A 
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has of his own incumbrance is not sufficient to give the assignee priority 
against a subsequent incumbrancer who gives due notice to all the trustees, 
Lloyds Bank v. Pearson (1901), 1 Ch., 865; (1901) W.N., 59. Again, 
although formal notice to the trustee of an incumbrance does not give 
priority over an earlier incumbrance of which the trustee may have 
obtained accidental notice, the converse proposition that incumbrances are 
to rank not in the order of notices given by the incumbrancers but of 
accidental knowledge obtained by the trustees, does not hold good. (1885) Noticé should 
Arden v. Arden, 29 Ch. D., 702. The trustees to whom no should —— 
be given are those who have ‘legal dominion over the fund ;’ per Lord have the legal 
Macnaghten in Ward e Duncombe (1893), A. C., 384;—which means —— 
those whose duty it is to pay over the fund to the assignor. (1845) d 
Halt e Dewell, 4 Hare, 446 ; Stephens v. Green (1895), 2 Ch., 148. “ But a 
it is- enough for priority to complete the equitable assignment of a 

























debt if notice is given to the person by whom payment of the assigned . 5 
debt is to be made, whether that person is himself liable, or is merely e 
charged with the duty of making the payment. Nor is it material i 
whether the right to receive the money, and the consequent obligation — 
to pay it, is, at the time when the notice is given, absolute or condi- ~- a 
tional, so long as the person who receives the notice is himself bound J 
by some contract or obligation, existing at the time when the notice p 
reaches him, to receive and pay over, or to pay over if he has previously | x seei 


received, the fund out of which the debt is to be satisfied.” Per Lord — 
Selborne, C., in (1872) Addison v. Coz, L. R., 8 Ch., 79.[a] Notice, however, Time of giving ` 
will not avail the assignee, if the fund — been paid into Court and thus 





ceased to be under the control of the trustees. (1883) Puniock v. Bailey, 23 ` ; vA d 

Ch. D., 497. And notice to a person before the fund comes under his control > 

will be equally ineffectual, as you’cannot go to a stranger and say, “if you Re Sg — g 

at any time hereafter should receive any money for A. B. take notice that "EC 

I have a charge on it.” (1862) Webster v. Webster, 31 Beav., 393; (1860) = = 8 hag 

Buller v. Plunkett, 1 John & H., 441 ; (1865) Somerset v. Cox, 33 Beav., 634. e, 
The rules relating to notice in the English law may be thus summed E 

up :— | | —— 

P Notice is not necessary to perfect the assignment between assignor — E 
and assignee ; though it is necessary to preserve priority against a subse- ; 4 ae ZC 


Be" AT, ei p | 
quent assignee. — E — 
* Lie ; 


Where the fund is in the hands of trustees for the assignor, notice must —— 
be given to the trustees or one of them. But where it is in Court in an ca 
action for execution of trusts in which the assignor is — 
emgeet ene E ie e Ka 


CH 
e 
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as or i 1 nat =- gee (1847 —— 
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e i 2 ~~ Fad E * ob, A ` 
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Notice to be 
in writing 


. 


? Debtor to give 
effect to trans- 
fer. 





_ instrument in payment of his debt that the debt has been assigned 


_ sec. Su ai post. ` s 
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eg e 


into Court, the assignee does not Tose priority by not — to de 


2 W. & T, L. C, p.40. See also Davidson’s Precedents, Vol. I I, Pt 
pp. 779, et seq. — 

It may be here — that though the law does cometim 
notice of fractions of a day, as a rule, where notices are given on 
day the elder is preferred to the younger security. (1881) Jok ne 
Cox, 16 Ch. D., 571, 19 Ch. D., 17. | E d 





132. Every such notice must be in writing signed wA 


person making the transfer, or by his agent duly authori 
this beħalf. S d 


Signed by the person making the transfer, &c.—Cf. sec. 25 
(6) of the Judicature Act, 1873, which does not provide by whom the notic 
is to be given ; and see the remarks of Farran, C. J.,in (1895) Ragho r 
Narayan, 21 Bom., 60. In England, notice may be given after the deathot BS 
the assignor. (1884) Walker v. The Bradford Old Bank, Limited, 12 Q. RD, 
511, The notice must be definite. Re The Hamburgh and Brazilian Rly. © — 
Bitt Pr. Cas, cxxx. Misdescription.—Mere wmisdescription will wk = 
vitiate the notice. (1856) Woodburn v. Grant, 22 Beav., 483; (18 d Kë? 
Wahittingstall v. King, 46 L. T., 520. But it seems that if the patice is > 
wrongly dated, it will be treated as invalid: (1899) Stanley v — t 
Fibres, &c., 68 L. J., Q. B., 839. — 


—— 
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133. On receiving such notice, the debtor or — in o 
whom the property is vested shall give effect to the transfer unles i. 
where the debtor resides, or the property is situate, in ger 
country and the title of the person in whose favour the — £ 
is made is not complete according to the law of such country. © ai 


On receiving such notice, the debtor, &c., shall give effec 
to the transfer. —The debtor or other person cannot question the y : lidity 
of an assignment to which they are strangers. (1884) Walker v. Bradfora 
Old Bank, 12 Q. B. D., 511. Cf. (1891) Rajendra v. Watson d Con 1 £ 
Cal., 510 [a] There may however be cases in which the transferee of the 
debt, though he may have as between himself and his transferor a p rte 
valid transfer of the debt, nevertheless cannot sue the debtor | 
as for instance, if the transfer was itself a fraud. (1878) Dokhina v ei 
Nath, 3 CG L. R, 9. Notice to a debtor who has given a ne got tiabl 
















disregarded hy the debtor, even if the creditor is still the Sc 
negotiable instrument. Bence v. Shearman eap 2 Ch. pane 
— i 
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Where the debtor resides or the property is situated, sin. of move — 
&c.—See (1864) Sichell v. Ramphael, 10 Jur. (Gesi 1165. Moveable aile property, 
property is generally thought to have no sius; and in this view, ` 
the validity of an assignment ought to be regulated by the law of the 

owners domicile. Butas pointed out in a recent number of the Zaw 

Quarterly Review (17 L. Q. R., p. 226), it has been long established in 

England that the assignment of a given moveable in accordance with the lez 

situs is in general perfectly valid, the maxim mobilia sequuntur personam ` ee See 
being as a rule confined to assignments of the whole of a person’s moveable Ce 
property, as for example in consequence of the death of the owner. See t — 
Alcock v. Smith (1892), 1 Ch., 238, 267, C. A.; (1870) Castrigue v. Imrie, h fes 
L. R, 4 H. L, 441. (1901) Dulaney v. Merry Sons, 1 K. B., 636. E E 
For the purposes of this section the place where the debtor resides is — 
treated as the situs of debt. This however is not quite in accordance e — — 
with the general trend of judicial opimion in England. See Dicey’s Conflict 
of Laws, p. 533. In the case of judgment-debts, so far as any locality —— 
can be ascribed to them, they are generally deemed to be incurred in CN 
the place where the judgments were passed and where they would be SE 
executed. (1899) Vythilingam vV. Sitharam, 23 Mad, 449, 455. e ! 











134. Where the transferor of a debt warrants the Warranty — 
solvency of the debtor, the warranty in the absence of a contract debtors — * 
to the contrary, applies only to his solveucy at the time of the 
transfer, and is limited, where the transfer is made for consideration — 


to the amount or value of such consideration. 


135. Where an actionable claim is sold, he against whom ` 












it is made is wholly discharged by paying to the buyer the price — on — 

and incidental expenses of the sale, with interest on the price — is — 

from the day that the buyer paid it. Bee 
Nothing in the former part of this section applies— * X S S E 


(a) where the sale is made to the co-heir to, or — — 
of, the claim sold; 

(b) where it is made to a creditor in payment of what is due 
to him ; e d 


(c) where it is made to the pom of a property subject ` 

to the actionable claim ; Beer — oo 

(d) where the judgment of a competent Court has been. iver 
ed affirming the claim, or where the claim — e, 

-~ made clear by — — for j udgment, ` Ber" KE 
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Purchase of Certain sum the assignee may recover the difference between what I di d 


gen clams for both and what he actually recovered in respect of one of them, 
or & gross a e e 8 e i LE . 
sum, not bound to submit to any loss which might arise from an apportionment — 


of the price paid by him. (1887) Rathnasami v. Subramanya, 11 Ma Vë 
56. The amount of interest is governed by sec. 84 of the Act. cuss de 
Debendra v. Pulin, 24 Cal, 763. When payment must be mad a 
In order to obtain the benefit of this section the mortgagor must pay tl fe * 
price and incidental expenses, &c., with interest into court either in oi “4 
before the action. (1894) Muchiram v. Ishan, 21 Cal., 568. Cf. (al 
e Russick v. Romanath, 21 Cal, 792; (1897) Debendra v. Pulin, 24 Cal, 
763 ; but see (1889) Vilakanto v. Krishnasamy, 13 Mad., 225. But — 
into court under such circumstances as to amount WS to a conditional 
tender will not be a good payment. (1897) Anandrao v. Durgabai, st 
Bom., 761. It should be noticed that a person does not lose the benefit © 
of this section, if he merely puts the assignee to proof of the price paid < 
by him and waits until it has been determined by the court. (1896) 
Debendra v. Pulin, 23 Cal., 713; (1887) Jani Begam v. Jahangir Khan, fe 
9 All., 476; cf. (1891) Rajendro v. Watson & Co., 18 Cal., 510. in. 





Where the judgment of a competent court, &c.—Where the Bee 
obligee had previously to the assignment obtained a decree by consent ` 
against the obligor for an instalment of the money due upon a mortgage- 
deed, it was held that there had been no adjudication on the claim for the zi 4 
remaining instalments. (1890) Rama v. Venkata, 13 Mad., 516. The word — 
judgment is wide enough to include foreign judgments. (1899) Vythilingam — ES: 
v. Sitharam, 23 Mad., 449. -S 


Eech 


; 





= 
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The provisions of this section seem to have been — directly ` S 

z from the Code of Lower Canada, zz 1582, 1584 ; but their pedigree can be ` Ke 
Roman Law. clearly traced to the Roman law. “Generally,” says Dr. Hunter, “there — 
was no impediment to a transfer, except in the case where the tr: — y 
was made in order to vex a debtor with a more powerful creditor —* 
14, 2). But Anastasius introduced a more effective protection to debtor: 
The evil that he redressed was the sale of debts for less than their 
amount to persons that made a trade of harassing debtors. He enacte 
that no transferee of a debt should recover more from the debtor t 
he had paid tothe transferer, with lawful interest. The exception wi | 
when co-heirs or legatees divided debts among them, assigning to * m a D 
value in the division below their real amount. Anastasius did not inter e 
with transfers made by way of gift (C. 4, 35, 22) and this opened i 


Dj - 


door toevasion. Part of the debt was transferred for a sum intende , ra an es , 


w t “ 


SS 
th ul i ; 


omg. 27 e 















to be the price of the whole, and the residue of the debt was t um sfe erie 

= asagift. Justinian put a stop to this evasion by enacting that if i ra] i 

meant to transfer a debt as a gift, he must give the whole — 
part of it; and ¿When anything was paid at all, the t ran sf are “a 


e ` hibited from receiving any more.” (C. 4, 35, 23) Hu nters Roman 
? z SC H SÉ wë d — —— 
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p- 628. Cases of claims ceded to eliminate a debt or as security fora e 
possession were also excluded from the Operation of the Zer Anastasiann. 

The burden of proof as to the amount paid fell upon the assignee. Col- i 
quhoun’s Roman Civil Law, § 1758. Former law. See p. 395, ante. 2 
Where A devised an estate to his heir, who, in his own right, had a charge 
on it, and the heir bought up an incumbrance on the estate amounting 
to £11,555 for £2,000; it was held that he was entitled to the full amount, 
as against the other incumbrancers on the estate. (1851) Davis v. Barrett, 
14 Beav., 542 ; cf. (1862) Darcy v. Hall, 1 Vern., 48; distinguish (1868) 
Degamburee v. Eshan, 9 W. R., 230. See also (1688) Ascough v. Johnson, - REN 





2 Verm., 66; (1685) Phillips v. Vaughan, 1 Vern., 335 ; (1687) Williams | h 
v. Springfield, 1 Vern., 476; (1687) Long v. Clopton, 1 Vern., 464; (1685) GE 
Brathwaite v. B., 1 Vern., 334; (1844) Hill e Browne, Dr., 426. * 
136. No judge, pleader, mukhtar, clerk, bailiff or other Incapacity of = 

` ` ~ e ; k -~ officers con- ez 
officer connected with Courts of Justice can buy any actionable nected with 
claim falling under the jurisdiction of the Court in which he exer- e — 
cises his functions. ies: 
137. The person to whom a debt or charge is transferred Liability of KK: 






feree 


CH 














shall take it subject to all the liabilities to which the transferor debt. Et 
was subject in respect thereof at the date of the transfer. i) 1 


INustration. 


A debenture is issued in fraud of a public company to A. A sells and 
transfers the debenture to B, who has no notice of the fraud. The deben- oe 
ture is invalid in the hands of B. | ` a 


| "Se rie, 

Subject to all the liabilities, &c.—This only formulates the well- Ass nös. SA 
known rule that the assignee of a chose in action stands in exactly the aotiy tho 3 Soe 
same situation as the assignor as to the equities arising upon it ; which ae si ven ` t 
means that the assignee is, generally speaking, not only bound by the ntate e we 
of the accounts between the assignor and the debtor but also by any J 
condition to which the debt was subject in the hands of the assignor.[a] ` 


See the cases cited in the notes to sec. 131, supra; cf. (1798) Matthews e 













Wallwyn, 4 Ves., 118 ; (1852) Mangles v. Dizon, 3 H. L. C, 702: (1889) * 
[a] It has however been held in some in Colquhoun, § 1757. The cessionary So 
cases that this rule only means that mast submit to all pleas and axeapiiatiy= Sa? 









the transferee takes subject to the termed reales when founded | 
account but not to any equity of the connected with the right ce E 
mortgagor to impeach the mortgage to pleas termed , — 
for fraud. (1876) Judd v. Green, ao L a founded on or c ) ni i K SE? f 
T., 007;'45 Le J. Oh., 108. (1876) right in question where 

- Nant-y-glo and Blaina Iron Works Co. might hav 
v. Tamplin, 35 L. T., 125. The Roman 
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Roxburghe v. Cox, 17 Ch. D., 520; (1900) Gossit v. Davis, 82 Lt z 
(1878) Foung v. Kitchin, 3 Ex. D., 127 ; (1888) Government of Newfi j 
land v. Newfoundland Ry. Co., 13 App. Cas., 199; (1892) Re Mos 
Hematite, €c., Co., 8 Times R., 475; Christie v. Taunton, Æc., co. 
2 Ch., 175; Re Jones (1897), 2 Ch., 203, 204; Biggerstaff v. 
many (1896), 2 Ch., 101; (1840) Ord v. White, 3 Beav., 357 ; (1866) 

Talker e, Jones, L. R, 1 P. C., 50, 61; (1869) Tooth e Be ei 
A Ch, 242; distinguish (1887) Drew v. Josolyne, 18 Q. B. D., 59v. — 

the assignee of a mortgage-debt, though he may get the legal € 
e does not stand upon any higher footing; for he too takes subje 
to all equities affecting the debt in the hands of the gees 
the time of the notice. It follows that if a mortgage is transfer 
without the privity of the mortgagor the latter has the same ights * 
against the assignee as he-has against the mortgagee, and “ whate er Š 
be can claim in the way of set off, or mutual eredit, as against 
s mortgagee, he can claim equally against the assignee.” (1821) SCH 
v. Marshall, 5 Madd., 475; distinguish (1818) Bradwell e Catchpe 
3 Swan., 78 n. It may be here noticed that a debt may be successive — 
Case of succes- assigned over any number of times, each successive assignee taking the 
—— same title as the imniediately preceding assignee, so that the ultimate — 
assiguee is bound by all the equities that have arisen while the subject ` 
of the assignment was being transmitted from one person to another. e 
60840) Ord v. White, 3 Beav ,357. Thus, where the mortgagor's — E 
who has received the inane to pay off the mortgage, becomes himself — 
the transferee of the mortgage, and then transfers it to a third person, —* 
the latter cannot treat the debt as a subsisting charge upon the prop rty. 
Turner v. Smith (1901), 1 Ch., 213. When debtor will be esto 
It is the duty of the assignee to make inquiries, and as a general ru = 
the creator of the security thus assigned is not bound, on mining a 
| simple notice of the assignment, to volunteerinformation. If, therefor 
ct any loss arises, it falls upon him whose duty it is to make the inat ries 
d and who has not made them. But if the notice given by the assigr ch 
discloses on the face of it, that which induces the belief that he has bee 
deceived in accepting the assignment, the creator of the security is t DI 
to inform the assignee of the real circumstances, and if he should not d lo pa 
he cannot be allowed to take advantage of the equities existing as eta e 

the assignor and himself. The conduct of the mortgagor in such ea 
f treated as amounting either to an estoppel or a ratification ofat 
ae aen originally impeachable, and in either case he would * bar 
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ke 
Vë 
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be — 
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>" from setting up any equity which he may have possessed a = 
eae a — 
RER Ee ` Il See also Lewin, p- 781; Ryall who = 
E RE e, Rowles, 1 White & Tudor, L. C., not been guilty 








— It seems to make no difference (1858) Cockalt w. Se 
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mortgagee as against the assignee. (1862) Halett’s case, 31 L. J. Ch., 293 ; 
(1870) in re South Essex Estuary Co., 11 Eq., 157 ; (1852) Mangles v. Dixon, 
3 H. L, 702 ; cf. (1874) Jn re Hercules Jnsurance Co., 19 Eq., 302. Again, 
a mortgagor will not be at liberty to dispute the truth of any adnis- 
sion in the mortgage-deed as regards the amount of money advanced 
to him, unless perhaps there were any circumstances to arouse the suspicion 
of the assignee.|a] It is true in not making any inquiry of the mortgagor, ~ 
the assignee takes the risk of any payment having been made after the 
date of the mortgage, but he cannot be charged with negligence, if he 
relies upon the solemn assurance of the mortgagor as to the real bargain 
carried into effect by the mortgage-deed. See pp. 395, 396, ante; cf. 
(1851) West e Jones, 1 Sim., 205. Distinguish (1861) Parker v. Clarke, 
30 Beav., 54; where the mortgage-deed was treated as void. 


Debentures of public companies, shares, &c.—The illustration 
to the section seems to have been taken from the case of (1858) The 
Oficial Manager of Athenwum Life Assurance Society v. Pooley, 1 Gif., 102. 
It would, however, seem that a debenture though under seal may have 
the effect of a promissory note. (1868) Jn re General Estate Cos Ly Ra 
Ch., 758; (1871) Zn re Imperial Land Co. of Marseilles, ¥1 Eq, 478. See, 
however, (1873) Crouch v. Credit Foncier of England, L. R., 8 Q. B., 374. 
The section seems to stereotype the law as it existed in England before 
the negotiability of mortgage debentnres and other securities of a similar 
character circulating in the mercantile world was fully recognised. See 
the recent case of Bechuanaland Exploration Co. v. London T rading Bank, 
Ld. (1898), 2 Q. B., 658; see also the notes to sec. 139, post. But it Assignment 
may be said that there is nothing to prevent a debtor from contracting free from- 
with his creditor that he will not avail himself against a transferee of any —— 
righta which he may possess against the creditor or any assignee of his. 

And where a contract is ambulatory, the court will presume that the parties 

intended that an assignee should take free from equities. (1867) Zi re Agra 

and Masterman’s Bank, L. R., 2 Ch., 391 ; (1867) In re Blakely Ordnance Co., 

L. R., 3 Ch., 154; (1868) Jn re General Estates Company, L. R., 3 Ch., 758; / 
In re Gay & Co. (1900), 2 Ch., 149, 154. See also (1883) In re Bomford, — 
Ëc., Co. 24 Ch. D., 85; where the result of the anthorities is summed 
up by Kay, J.: cf. (1867) Higgs v. Assam Tea Company, L. R., 4 Ex., 387, * 
where subsequent dealings with the assignees were also relied upon. See — 
also (1870) Webb v. Herne Bay, L. R, SO B., 642 ; (1868) In re Natal 
Investment Company, L. R., 3 Ch., 355. 


What debts may be set off.—The date of the transfer should be 
read as meaning the date when the transfer becomes T for it is 


[a] For circumstances under which equitable eng i aay See e 
an assignee of a security may be held see (1876) Tahor v. + Spe, oh 
to be put upon inquiry by the terms W. R, 153. "aks. 
of the. unity — — 
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dee ` it shall not be obligatory on the mortgagee to sue for —— unless 
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settled law that the debtor s entitled to set off against the assignee all 
debts — a due from the assignor to him before he has notice of 


before, or ge —— but not py able till after notice of the assignment. 
(1863) Wilson v. Gabriel, 4 B. & S., 243; (1868) In re China Steamship GT 
7 Eq., 240; (1880) Roxrburghe v. ge 17 Ch. D., 520; Cristie v. Taunton d ` 


Co. (1893), 2 Ch., 175. Cf. (1899) Vasudeva v. Damodaran, 23 Mad., 85 ~ x 











of the assignment, although the liability out of which it arises existed before e a 
notice. (1858) Unity Banking Association v. Aing, 25 Beav., 72; (1867) 
Watson v. Midwaills Ry. Co, L. R., 2 C. P., 593; (1878) Price v. Bannister, d 
3 Q. B. D., 569; (1884) Zn re Milan @Wramvays Co., 22 Ch. D, 122; 20 3 
Ch. D., 587 ; Christie v. Taunton € Co. (1893), 2 Ch., 175, 184. As to the i 
rights of executors to set off debts due from a legatee to the estate as 
against a mortgagee of the legacy, see (1860) Wills v. GreenAill (No.1), 29 
Beav., 376 ; cf. (1881) He Moore, 45 L. T., 466; (1881) Zn re Anapman, 
18 Ch. D., 300 ; (1896) Re Langham, 74 L. T., 611. 





138. When a debt is transferred for the purpose of secur- 
ing an existing or future debt, the debt so transferred, if recover- 
ed by either the transferor or transferee, is applicable, first, in 
payment of the costs of such recovery ; secondly, in or towards 
satisfaction of the amount for the time being secured by the 
transfer ; and the residue, if any, belongs to the transferor. 


Where a debt is transferred, &c.—Cf. definition of a mortgage ` — 
in sec. 58 (a) Where the benefit of the mortgage-debt is transferred, bat RK 
the mortgaged property is retained by the transferor, he is a trustee for the ` 
transferee of whatever he recovers from the mortgagor by virtue of his 
possession of the property. (1858) Morley v. Morley, 25 Beav., 253, ang, ` 
The sub-mortgagee can realise his security only when the original mort- T 
gagee makes defanlt. On the other hand, he can exercise this right with- 
out reference to the default of the original mortgagor, and when exerciaed ` 
the benefit of the original security subject to the original mort es ` 





















— 


right to redeem it will be transferred. 


Liability of assignee.—An equitable assignee of a debt is n ot 
subject to the same rules as the holder of a bill of exchange, but is on rs 
bound to use ordinary diligence. (1859) Glyn v. Hood, 1 Det, FY de 
334. Distinguish (1788) Æxp. Mure, 2 Cox., 63. Nevertheless in taking ng an 
assignment of a debt by way of mortgage the mortgagee should t h 
precaution of introducing a clause in the mortgage-deed, — ing ig th 
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may also be desirable in some cases to give the mortgagee a power to 
accept any composition or security for the payment. Enquiry should be 
made from the mortgagor before completion of the transaction as to the 
state of the accounts and notice of the sub-mortgage should be given to 
him on completion. 








139. Nothing in this chapter applies to negotiable instru- Saving of 
g É tiable 
ments, em rimeni 


Negotiable instruments.—This term would seem to include only 
promissory notes, bills of exchange and cheques. See Act XXVI of 
1881. It should, however, be noticed that the two qualities which were Kë 
thought at one time to be the distinctive features of such instruments, viz., — 
that a transferee takes free from equities and can also sue in his own Quasi negoti- | 
name are no longer their peculiar attributes ; for stocks, shares, scrips, pepe lt, 
debentures, bills of lading, dock-warrants and many other mercantile within the Ce 
documents of a similar character will also pass to a holder in due course Sen 
untrammelled by equities. It is true the old law merchant knew nothing 
of them. But their negotiability could not be wholly ignored ; hence the } = 
phrase, which belongs to Lord Bowen, of negotiability by estoppel or ` : — 
estoppel by ostensible ownership or agency. See (1886) Easton v. London — ES 
Joint Stock Bk., 34 Ch. D., 113 ; (1876) Goodwin v. Robarts, l App. Cas., 490 ; — P 
London Joint Stock Bank v. Simmons (1892), A. C., 213 ; (1877) Rumball v. : 8 FF 
Metropolitan Bank, 2 Q. B. D., 194. Hence, too, the phrase quasi- — oe 
negotiable instruments by which these documents are generally known. E Ka 

Bat it has now been decided in England that the list of negotiable ` EEN 
instruments did not close with promissory notes, bills of exchange, poe 

exchequer bills, bank notes, cheques, East India bonds [a] and dividend 































warrants. Bentinck v. London Joint Stock Bank (1893), 2 Ch., 120; * — Sr: 
Bechuanaland Exploration Co. v. London Trading Bank, Ld. (1898), 2 Q. B, ES z 
658 ; Cf. Venables v. Baring Brothers & Co. (1892), 3 Ch., 527. [b] iv D — aa * 


even the presence of a seal will not be fatal to the claim of an instrument ` — 
to be treated as negotiable [ec] See the doubts expressed by Bowen, L. — eee 
in (1886) Easton v. London Joint Stock Bk, 34 Ch. D., 113. The term = — 
negotiable is thus a term of somewhat uncertain meaning, ard in: = — E n 
[a] As to which see 51 Geo. III. Bing., 293 293 ; (1869) Smith v. Wegnellin, — 
[b] Itis curious to notice that though 8 Eq., 198 ; (1873) Crouch * — = | 
English Judges would not recognise the Foncier, kL EK & H. B., Us Ke 
negotiability of instruments made in em — Ce 
England whether created by individuals 
or companies, a more liberal rule was ` ` less there is s 
applied to foreign instruments govern- — emp 2 7 on nd. to show 
ed by foreign law. GE (1822) Coz ve to be used ST s a ne; otiable 
- Coleridge, 3 B. & C.,45; (1 mo a P ansfe re > will ` 
—— * R.,10 ) B70, 397 L T App. LE s. 
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opinion of a learned Canadian lawyer may well be disn in — 


of ambulatory [a] The remarks of the same writer on codification im- > 


England and Canada would also seem to be not unworthy of the ` 
attention of the Indian legislature. 

“Tt is a most curious fact, and one which well illustrates the —— 
baneful effect of codification, that while the law is (as we have just been 
observing) rapidly expanding upon the lines above indicated, so that Wa 
are now fairly well able tosay that choses in action pass to a transferee 
free from equities where that was the intention of the parties (the wit of 
man has at length come that far), certain promises to pay money to order 
or bearer. on the other band, by reason of certain recent decisions in 
England and Canada bid fair to become an exception to the rule. 

“A promissory note is by the codes closely defined. This is within the 
prescribed limits, and this is not. Any addition to the given form takes 
the document out of the category of notes. And if it is not a note, then 
it is thought that all its equities must assuredly accompany it upon 
transfer. The result then is that a document which is very nearly a 
promissory note or bill of exchange carries its equitiés with it, even if it 
te one intended to be redeemable to third persons because of the codes; 
while documents having Go relation to bills or notes (and very much less 
like them), but which are also intended to be ambulatory, do not, The 
fault of the decisions is that they are still using the old classification of 
“negotiable” and “non-negotiable” instruments.” Ewart on Estoppel, 


p. 420. 





[a] See for instance Simmons v. learned judges of the Court of Appeal 
London Joint Stock Bk. (1891), 1 Ch., could not agree as to the meaning of 
294, (1892) A. C., 213, in which the the word negotiable. 














— 





























THE SCHEDULE. 
Year and chapter. | Subject. Extent of repeal. 
(a) STATUTES. ; 
27 Hen. VIII, c. 10.. | Uses wii .-- | The whole. ` Ee 
13 Eliz, c. 5 ... | Fraudulent conveyances ...| The whole. 
27 Eliz... e 4 -. | Fraudulent conveyances ...| The whole. 
4 Wm. and Marvy, c.16 ’ Clandestine mortgages ae | The whole. 
(>) Acts oF THE GOVERNOR-GENERAL IN CoUNCIL. véi 
IX of 1842 e | Lease and release ... | The whole. ae Ca 
XXXI of 1854 -- | Modes of conveying land . Section 17. | . 
XI of 1855 .. Mesne profits and improve- | Section 1; in the title | 
ments. the words “to mesne 
profits and,” and in 
the preamble “to 
limit the liability 
for mesne pr "oe - 
and. KL ge k — — 
V of 1866" ... | Policies of Insurance (Marine |The whole. | _ aes 
and Fire) Assignment. - ee 
XXVII of 1866 -- | Indian Trustee Act — | Section Ol ss — 
e é >» . eer e n Ki — 
“IV of 1872 ` wes | Punjab Laws Act ... | So far as it —— e 
_ Bengal lationa 
EJF of — aad i 





XX of 1875 Central Provinces Laws Act | Sot as i elates 
Henr i£ 




















962 KS 
THE SCHEDU LE—continued. 
Number and year. Subject. 
(b) Acts oF THE GOVERNOR-GENERAL IN CoUuncrL—( 
I of 1877 ... | Specific Relief ... Se 
XIV of 1897* --- | Indian Short Titles oe: 
; (c) REGULATIONS. 

Bengal Regulation I Conditional sales ee, | The whole 

of 1798. tion. 
Bengal Regulation Redemption a. ...| The whole 

XVII of 1806. tion. tay 
Bombay Regulation Acknowledgement of debts ; | Section 15. E | 

V of 1827. Interest; Mortgagees in gen, 


possession. — 


2 Sec. 5, Act II of 1900. 











The ‘following has been substituted for Chapter VIII by Ss Si 
Act IDof 1900 :— — 


CHAPTER VIII. 
“Or TRANSFERS OF ACTIONABLE CLAIMS. 


“130. (1) The transfer of an actionable claim shall be effected only Transfer of À 
by the execution of aminstrument in writing signed by the transferor or Sg Le pa 
his duly authorized agent, and shall be complete and effectual upon the ` — RS 
execution of such instrument, and thereupon all the rights and remedies of ` ` — 
the transferor, whether by way of damages or otherwise, shall vest in the | — 
transferee, whether such notice of the transfer as is hereinafter provided be | KS d E 
given or not: | 

Provided that every dealing with the debt or other actionable claim by 
‘the debtor or other person from or against whom the transferor would, but ` 
for such instrument of transfer as aforesaid, have been entitled to recover or T Be Av 
enforce such debt or other actiouable claim, shall (save where the debtor or — 
other person is a party to the transfer or has received express notice thereof 
as hereinafter provided) be valid as against such transfer. 

(2) The transferee of an actionable claim may, upon the execution of 
such instrument of transfer as aforesaid, sue or institute proceedings for the — 
same in his own name without obtaining the transferor’s consent to such “he 
suit or proceedings and without making him a party thereto. — SR E d 

Exception.—Nothing in this section applies. to the transfer of a marine ue —— 
or fire policy of insurance. | | Es 




































— — 


from A. who, not having KI Sen of Kader sagen section — — ioe 
pays B. The payment is valid, and C cannot sue A for the debt, | — 
(ii) A effects a policy on bis own Ke with aa Tneurancs Cowpea and eqns it tp KC: Kee 
a Bank for securing the payment of an: or fature d at. R A dios, the Bank is k 
entitled to receive the amount of the policy and t > on it with h 
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Liability of “132. The transferee of an actionable claim shall take i ect 
da to all the liabilities and equities to which the transferor was subject. Ke 
claim. respect thereof at the date of the transfer. 


Illustrations: 


(i) A transfers to C a debt due to him by B, A being then indebted to 5. CG sues = 
B for the debt due by B to A, in such suit B is entitled to set off the debt due by 4 to 
him, although C was unaware of it at the date of such transfer. 5 ; = 


Me, 


— P 
y 


(ii) A executed a bond in favour of B under circumstances entitling the former ee 
have it delivered up and cancelled, B assigns the bond to C for value and without KE 





notice of such circumstances. C cannot enforce the bond against A. — 
Warranty of “133. Where the transferor of a debt warrants the solvency of the — 
Seana * debtor, the warranty, in the absence of a contract tothe contrary, applies * * 
only to his solvency atthe time of the transfer, and is limited, where | 
the transfer is made for consideration, to the amount or value of such 
consideration. = 
Ser “134. Where a debt is transferred for the purpose of securing an 
enor. 


existing or future debt, the debt so transferred, if received by the transferor 
or recovered by the transferee, is applicable, first, in payment of the costs 
ef such recovery : secondly, in or towards satisfaction of the amount for the 
time being secured by the transfer; and the residue, if any, belongs to 
the transferor or other person entitled to receive the same. 

Assignment 135. Every assignee, by endorsement or other writing, of a policy 
we EE of marine insurance or of a policy of insurance against fire, in whom te 

or fire policy property in the subject insured shall be absolutely vested at the date — 
ee "ege of the assignment, shall have transferred and vested in him all rights — = 


of suit as if the contract contained in the policy had been made with 










himself. E: 
Incapacity of “136. No Judge, legal practitioner, or officer connected with any = 
ster oue Court of Justice shall buy or traffic in, or stipulate for, or agree to recei e 
` ce z any share of, or interest in, any actionable claim, and no Court of Justi ce a 


shall enforce, at his instance or at the instance of any person 
à ing by or through him, any actionable claim so deo with by him as 
aforesaid. d 

“137. Nothing in the foregoing sections of this Chapter applies ta 
stocks, shares or debentures or to instruments which are for the time beir d Ke 
by law or custom, negotiable, or to any mercantile document of title 














goods. = a 
d — Explanation.—The expression ‘ mercantile document of title to | gooi 
i | includes a bill of lading, dock-warrant, — — — “rai 


way receipt, warrant or order for the delivery of goods, an 


SE "ge KE document used in the ordinary course of business as proof of the p S E ) 
er S 5 | S control of goods, or authorizing or purporting to eg 
— SS — ` doreament ——— the possessor of the’ document t 


4 Së — 
Si — Ea 
+ — 








REGULATION XVII OF 1806. 


CONDITIONAL SALES. 


Tue rules prescribed by Regulation I, 1798, for preventing fraud 
and injustice in conditional sales of land under deeds of bat bet ago 
or other deeds of the same nature were declared to extend to 

tenares, as well to the Provi inces of Bengal, Behar and Orissa, and 
under the terms of sec. 2 of that Regulation might be considered 
from the time of its publication to have established the general 
limitation of interest at the legal rate of “twelve per cent. per 
annum.” As, however, the provisions relative to a limitation of 
interest contained in Regulation AV, 1793, and re-enacted for the 
ceded and conquered Provinces by Regulation XXXIV, 1803, have 
never been expressly extended to Benares, and as it appears that 
the limitation of twelve per cent. per annum has not yet been 
considered in force within that province, it is necessary that an 
express rule should be enacted for extending to Benares the same 
limitation of interest and provision connected therewith as are in 
force throughout the other provinces under this Presidency. It is 
further requisite for the purpose of preventing improvident and 
injurious transfers of landed property at an inadequate price by the 
forfeiture of mortgages accompanied with a condition of sale to the” 
mortgagee, if the amount advanced be not repaid within a stated 
period (which description of mortgage is common throughout the 
country under deeds of 6bai-bil-wafi, kat-kabala, and other similar Sa 
designations) that an equitable provision should be made for allowing 
a redemption of the estate within a reasonable and limited period on 
payment of the principal sum lent, with interest thereupon if the 
mortgagee shall not have been put in possession. The Gover nor- E 
General in Council has accordingly enacted the —— Gen Bae 
in force from the time of their deele, d in — seve — — * 
therein specified respectively. ge E 
Lt The provisions contained in the se ral s ià ionsof Regulation 
SES — ER > the Province of Benares 
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from the commencement of the ensuing year 1807 A. C., corre: 
with the 19th Pous of the Bengal year 1213, and 7th Pion F Fussily 
year 1214—subject to the following modifications. | bk 
III. Instead of the limitations of interest specified in sees. 2a 
, Regulation XV, 1793, if the cause of action shall have arisen | 
fore the period stated in the preceding section, the Courts of Civil 
Judicature are to decree whatever rate of interest may hi pe: 
been voluntarily stipulated ; or, if interest be payable in anye e 
wherein a specific rate may not have been stipulated, according t 
the law and usage of the province, in conformity with the — — 
sec. 9, Regulation VII, 1795, which directs with respect to bills = 
of exchange, receipts or notes of hand, that the custom of the country ` 
is to be aided by and with respect to dealings and money transactions _ SH 
amongst mahajans and sarras, that the established customs observed 


and enforced amongst them are adhered to by the courts in 
enquiries and decisions. E 


— 




















— 


V. The forfeiture of interest for stipulation of a higher rate = 
than what is authorised, enacted by sec. 8, Regulation XV, 1793, and © — 
the forfeiture of principal and interest in cases of attempts to elude — 
the prescribed rules by deductions from the principal or other devices 
provided against by sec. 9, Regulation XV, 1793, shall not beanii = 
sidered applicable to any loans actually and bonâ fide contracted or to — 
any bonds or other instruments voluntarily given for the evidence and 
security of such loans previously to the period stated in see. 2 of this 
Regulation. d 

VII. In addition to the provisions made in the Provinces | 

Bengal, Behar, Orissa and Benares by Regulation I, 1798, and in i 
“ceded “and conquered Provinces oy Regulation XXXIV, 1803, f tc 
the redemption of mortgages and conditional sales of land * e 
deeds of bai-bil-wafa, kat-kabala or any similar designation, ke 
hereby provided that when the mortgagee nifty have obtainec 
possession of the land on execution of the mortgaged deeds or F 
any time before a final foreclosure of the mortgage, the ymer 
or established tender of the sum lent under any fein a le — 
mortgage and conditional sale, or of the balance due if an A 
the primcipal amount shall have been discharged, or ` wi hen n 
mortgagee may not have been put in possession of the 
property, the payment or established tender of the p dë: c 

h Se oe iaa — shall ea mor 
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ep € pores Za: 
_property before the mortgage is finally foreclosed in the manner 
provided for by the following section, that is to say, at any time 
‘witht one year (Bengal, Fussily, Woillaity, according to the era. 
current where the mortgage may take place) from and aftér the 
application of the mortgagee to the Zillah or City Court of Diwani 
Adalat for foreclosing the mortgage and rendering the sale conclusive 
in conformity with „Sec. 8 of this Regulation, provided that such 
payment or tender be clearly proved to have been made to the lender 
and mortgagee or his legal representative, or that the amount due 
be deposited within the time above specified in the Diwani Adalat 
of the Zillah or City in which the mortgaged property may be situated, 
as allowed for the security of the borrower and mortgagor in such 
cases by sec. 2, Regulation I, 1798, and sec. 12, Regulation XXXIV, 
1803, the whole of the provisions contained in which sections as ap- 
plied therein to tHe stipulated period of redemption are declared to 
be equally applicable to the extended period of one year ig 
for an equitable right of redemption by this Regulation. * 
VIII. Whenever the receiver or the holder of a deed of mort- 
gage and conditional sale, such as is described in the preamble and 
preceding sections of this Regulation, may be desirous of foreclosing 
the mortgage and rendering the sale conclusive on the expiration 
of the stipulated period or at any time subsequent before tlie 
sum lent is repaid, he shall (after demanding payment from the 
borrower or his representative) apply for that purpose by a written 
petition to be presented by himself or by one of the authorized 
vakils of the Court to the Judge of the Zillah or city in which 
the mortgaged land or other property may be situated. The Judge, z * 
on receiving such written application, shall cause the mortgagor — $ 
or his legal representative to be furnished as soon as possible with., 
a copy of it, and shall at the same time notify to him by a parwana i 
under his seal and official signature, hat, if he shall not redeem the | 
property mortgaged in the manner provided for by ` the ponent 
section within one year from the date of the notification, | the ` be 
mortgage will be finally forcelosed and the conditional sale will | De — 
d conclusive. Sep ee As SÉ? E —— Ka — 
~ Stipulated period.—See e (1870) —— — ied al 
RERA R., 364; (1881) Imdad v. - Mannu, 3 All ui, 509; (1 — 
_ Gulab, Agra H. C. Rep., F.. — 102; J 1893) Kub 
E EE EK il., 228. ` 
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pay the money on demand will not be treated as an agreement to pa 
it at a stipulated time. See (1884) Hetherington v. Groo e 
Q. B&D., 789 ; cf. (1885) Sibby v. Higgs, 15 Q. B. D., 619. Be 
has been held in England under the Bills of Sale Act A nend. 
ment Act, 1882, that an agreement to pay the whole — e 
debt on failure to pay any instalment where the debt is payable by | 
instalments is an agreement to pay at a stipulated time, being entire! d £ 
different from a provision that the money is to be payable on demand, ~ 
in which case the time of payment is left to the option of the lend ei 
See the judgment of Cotton, L. J., in (1887) Lumley v. Simm ny 
34 Ch. D., 709. On the other hand, the mortgagor cannot redee E 
before the stipulated period; and should the mortgagee consent t Vë Ez 
allow the principal sum, or part of it, to be paid off before the — 
fixed, he would be entitled when agreeing to this to make the pay- · 
ment of interest a condition of such redemption. (1873) Burno Moya. K 
v. Benode, 20 W. R., 387. 

Demand for — —The application must be — — 
a demand for payment as the proceedings would otherwise be wholly = 
SF (1881) Behari v. Beni, 3 All, 408 ; (1882) Karan v. Mohun, — 
5 All., 9; (1885) Gonesh v. Shoda A Gei 12 Cal., 138. TEI however, © Es 
not necessary that the demand should be for the specific sum which may E 
be ultimately ascertained to be due. (1865) Forbes v. Ameeroonissa, — * 
10 M. I. A., 340; (1900) Wali v. Ramji 1 P. L. R., 465. Nor isit 
necessary that the fact that a demand for payment was made betore 
the petition for foreclosure was presented should appear on the face ol G 
the proceedings. (1893) Kurba v. Wajid, 16 All., 59. The omis sion 
to demand payment from the mortgagor being a mere — yo 
may, of course, be waived. Futteh v. Sainditta (No. 76 of 1877, Civi 
Punjab). 

Mortgage must be foreclosed as a whole.—See asi? 
Norender v. Dwarka, 3 Cal., 397 ; (1880) Chandike’v. Pohkar, 2 All, 
906 ; (1876) Bishan v. Manni, 1 All., 297 ; (1868) Bhora v. Abilack 
10 W. R., 476. But there may * cases of mortgages of sep ) ra 
shares in which by proceedings properly framed, foreclosure may ta 
place in respect of some such shares only. So also where the equity ut 
redemption in a part of the mortgaged premises becomes | — 
the mortgagee, foreclosure proceedings may be taken mm ` 
the remainder for a proportionate part of the mortgage debt. 
— v. Laik, 5 All., 257; Hunooman v. Kalee (1864), 
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Court to which application should be made, where the 
properties are situated in two or more districts. See (1848) 
Ras Muni v. Pran Kishan, 4. M. L A., 392; (1879) Surjan v. Jagan 
Nath, 2 All., 313 ; (1880) Prosanno v. Haran, 5 C. L, R., 599. 

Notice to mortgagor or his legal representative.—The last 
term includes assignees of the mortgagor whether under a voluntary or 
involuntary assignment and whether of the whole or of a part of the 
mortgaged premises. See (1869) Gunga Gobind v. Banee, 11 W. R., 
548; 3 B. L. R., 172; (1865) Kishen v. Bellasoo, 3 W. R., 230; 
(1866) Bissonath v. Brojonath, 6 W. R., 230; page. Nudyar Chand 
v. Roop, 22 W. R., 475; (1877) Dirgaj vV. Debi. L AI, 499 ; (1885) 
Rameswar v. Jugjeet, 11 Cal, 341.. But the term — not include 
an attaching creditor. (1881) Soobhul v. Nitye, 6 Cal., 663 ; (1881) 
Radhey v. Bujha, 3 All, 419; but see (1863) Mohun v. Golack, 
10 M. I. A., 1. Case of more than one mortgagor.—<As a rule 
the notice ought to be served on each. For the rule as well as the 
exceptions, see Ramgopal v. Rajkishore, S. D. A., 1849, p. 36; Bhow= 
anny vV. Gooroopersaud, S$. D. A., 1856, p- J29: On whom notice 
should be served where a person is an infant. See (1870) 
Dahee wv. Mankhan, T NNW ra 444; see also (1848) Rasmuni Le 
Prankishan, 4 M. I. A., 392; 7 W. R., 66 (P. C.). The safest 
course, however. for the mortgagee would be to apply for the appoint- 
ment of a guardian who might be served with the notice of foreclosure. 
Service of notice in case of mortgagor’s death intestate. 
See (1874) Kallee v. Pran Atshoree, 22 W. R., 168. A literal 
compliance with the directions of the law, however, is not always 
essential. Thus, where it appeared that, although the notice was 
addressed to the mortgagor who was dead at the time, it reached 
the hands of his heirs, the service was held sufficient to entitle the 
mortgagee to foreclose the mortgage, (1872) Ram v. Jonab, 17 W. R., 
230. 

No fresh notice necessary, (1) if assignment subsequent 
to application. See (1874) Bhanoomutty v. Premchand, 15 B. L. R., 
28 ; dist. (1874) Sheo Golam v. Ram Rup, 23 W. R., 25; where the 
assignment took place before the notice was actually served and the 
mortgagee was cognizant of the assignment. (2) where the mort- 
gagee merely allows an extension of time. (1873) Brijo v. 
Radha, 20 W. R., 176 ; (1887) Baij Nath v. Moheswari, 14 Cal., 451. 
(1869) Lalldhar v. Gunpat, 1 All. H. C., 81... Cf. (1882) Dhondha v. 


Meghu, 4 All., 332. The issue of a second notice is — | y S 


Notice to be 
served on 
whom. 
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where the period of grace is enlarged by an unauthorized order o ) 7 

judge. Futteh v. Sainditta (No. 76 of 1877, Civil Punjab). 

Notice how Nature of service.—It must, whenever practicable, be pe on 
and substituted service will not be good except when the mor 
shown to be keeping out of the way. Ausuf v. Azumtoonissa mm 

W. R, 49. See also (1877) Norender v. Dwarka, 3 Cal, 

Proof of service. See (1877) Norendra v. Dwarka, supra. KS ër. 

(1900) Wali v. Ramji, 1 P. L. R., 465. F Ca 
Provision for service of copy of the application m nda 

tory.—See (1873) Santee v. Modoo, 20 W. R., 363; (1874) Dinonaih | 
Nursing, 22 W. R, 90; (1877) Bank of Hindoostan, Ld. w. 
Shoroshibala, 2 Cal., 311; (1884) Madho ~v. Gajudhar, 11 Cal. lll. Le 

The benefit of these provisions, however , may be waived. Sa ligro ta $ 
Beharee, W. R. (1864), Ap: Futteh v. Sainditia, No. 76 of 187 Ji Civil 

Punjab. But the mere fact that the mortgagor has not insisted upon ` 

e the insufficiency of the notification at the trial in the original — 
cannot be regarded as a waiver of any objection which he may have — 

toit. (1884) Madho v. Gajudhar, 11 Cal., 111; 11 I. A., 186. GES S 

Notice should What the notice should contain.—It should distinetly tell < 
coutain what. ihe mortgagor or his representative that if he does not redeem the ` 
mortgage within the year, the mortgage will be finally foreclosed ; 
otherwise the notice would be bad. (1871) Bheekhun v. Bechun, 3 

N.-W. P., 35. But it is not necessary that mention of interest should ` 

be specifically made in the notice. (1901) Fukeera v. Piyare, 2 P. L. R, S 

182. Again, a mistake in the description of the property will * iq 

vitiate the notice. (1900) Wali v. Ramji, 1 P. L. R., 465. Noti 

must be signed by the Judge. (1571) Zur Lall v. Maniel 

3 N.-W. P., 176; (1882) Basdeo v. Mata Din, 4 All., 276; (189 
Hanuman v. Bhairon, 12 All., 189 ; (1886) Doma v. Nathai, 13 | Ca 

50 ; (1893) Korba v. Wajid, 16 All., 59. Distinguish (1900) Wa fi v 

Ramji, 1 P. L. R., 465; where it was held that a notice is noi ; in 

valid, merely E the official designation of the judge signing it i: 

not in his handwriting. Cf. (1901) Fakira v. Piayre, 2 P. Ta R 

When title of the mortgagee becomes complete.- s 

(1868) Jeorakhun v. Hcokum, 3 Agra, 358; (1874) Suru u 

` Mohender, 22 W. R., 539 ; (1867) Lotif v. Abdool, 8 W. Rs 

: (1884) Tawakkul v. Lachman, 6 All., 344; (1881) Hazari Se 


Ee 
N. 


y 






— 3 AML, 770; (1892) Ali v. Kalka, 14 All., 405 ; ; (1880) 
a. S — v. Dinobundhoo, D Cal., 564; (1874) Gunga ‘Gob Ze: 
a W. R, 2075 Kollec v er Ee 1856, 1019 
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Batul v. Mansur, 20 All., 315, 5 W. N. cclxxxii ; distinguish (1865) 
Forbes v. Ameeroonissa, 10 M. I. A., 340. When mortgagee can 
claim rent from tenants of the mortgaged property. See | i 
(1883) Raisuddin v. Khodu, 12 C. L. R., 479% But some of the | e 
dicta in this case are open to question. 

Nature of restrictions imposed by the Regulation upon Restrictions on ae 


the rights of the mortgagee under his contract.—The regu- righ gagoos p 
contract. | 





lation has only extended the period of redemption to any time within 
one year from the date of the notification to the debtor that the 
creditor is desirous of enforcing the repayment of the debt, but any 
other covenants which may be contained in the deed are left wholly 5 
untouched. If, therefore, there is a covenant that the mortgagee E 
shall enter upon possession on the default of the mortgagor, he will 
not be restrained from taking possession, although he should attempt 





to do so before foreclosing the equity of redemption. He can, 
however, only take the rents and profits as mortgagee, for which he will 
be liable to account to the mortgagor. (1871) Anundoo v. Dhonendro, e? 
LAM I. A., 101 (ëch) — v. Khelut, 14 M. I. A. 144; ES Zë 
(1874) Dinonath v. Nursing, 22 W. R., 90 > 
Redemption by mortgagor.—The mortgagor is bound to pay Redem hoa eta 
to the mortgagee or to deposit in court the principal or the balance DO 
if any part of the principal shall have been paid, together with ` — 
interest ; if possession has not been taken by the mortgagee. But if 
the deed is silent as to interest, payment of the bare principal will be — 
sufficient to bar foreclosure. (1863) Rhoopnarain v. Madho, Marsh, Ke, S 
617: Radhanath v. Bungo, W. R., 13864, p. 157; cf. (1871) Gunga ` ay 
v. Enayet, 16 W. R., 251; but see Juggutputtee v. Madho, S. D. A., 
























1855, p. 54 ; where though there was no stipulation for the payment — 
of interest, it was nevertheless allowed from the date on which the KS E 


debt fell due. Nor is it necessary for the mortgagor to deposit any ` 
money as interest where the mortgage-bond provides that the rents 
are to be taken in lieu of interest, although the mortgagee was — 
unable to obtain possession ; the object of the Regulation being to Ze S — 
render as definite and precise as possible the amount which has | jae 
to be deposited. Rama v. Munnoolal, N.-W. P. S. D. 1853, p: 44l; ` rig 
(1881) Rameshar v. Kanahia Sahu, 3 AU. 653 ; page ONE 
-Sakriman v. Dhuram, 3 B. L. R., 141, ws e 
‘Sada Sukh, 8 All., 182. Improvements by 1 ee. 
mortgagor is-not bound to deposit the amount o f any o la 
© improvements, | though. he has As agreed to pi for ‘the e? 
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v. Oodho, N.-W. P.S. D., 1853, p. 161; distinguish (1895) Kish hori 
v. Gunga, 23 Cal., 228, which was an action by a mor rag ror k 
redeem a mortgagee who had entered upon possession under an 
irregular foreclosure. Cf. Budha v Muhammad (No. 20 of 187 e 
Civil, Punjab). Costs. The mortgagor is also not bound to de od 

costs incurred by the mortgagee in the matter of the mortgage 
(1862) Zalem v. Deb, Marsh, 167. k = PA 
(1862) Goluckme a 
Nubungo, W. R. F. B., 14; Muthoor v. Bindrabun, S. D. A., 1847, — 
p. 462; Hurkishore v. Ojeer, S. D. A. 1848, p. 897; Mohun s 
Debee, S. D. A., 1859, p. 852; (1859) —— v. Rookea, T M. Í} He 
323; (1884) Makhan v. Sg 6 All, 399; (1866) Abdoor d 
Kiston, © W. R, 225; distinguish (1876) Gobind v. Dwarka, : 
W. R., 259. Must be made in money. Unless the parties — 
agreed expressly or impliedly upon some other mode of — 





the debt, the deposit can only be made in money. Lyons v. Skinner, 27 
N.-W. P., 1853, 441. By whom deposit may be made, Any $ 
person who is entitled to redeem may make the deposit, though he is — 
entitled only to a partial interest in the — de See pp- ` 
294—297, ante. (1874) Ram v. Ram, 21 W. R., ,isnotlaw. Time — 
within which it must be made. One year — the date of the 
‘notification’ which means the date of the service and not of ` 
the mere issue of the notice. In calculating the year of grace, — 
date on which the service is effected is excluded. (1868) Mohesh v. 
Tarinee, 10 W. R., F. B., 27; 1 B. L. R. F. B., 14; (1877) Norenden i E 
v. Dwarka, 3 Cal., 397. In the case of substitated service the ` 
period would run ee: the date of such service. Where the mortgagee — 
obtained an order of Court that the mortgagor should redeem, 
one year upon payment of a certain sum or be foreclosed, which | 
order was modified on appeal by reduction of the amount to be — 
it was held that the mortgagor’s year of grace ran from the d 
of the order of the first Court and not from that of the App ell ate 
Court. Jahnageer v. Saindass (No. 42 of 1870, Civil ? E 
When deposit may be made if the Court is closed on the 
last day of the year. See pp. 702-703, ante. The weigh SE 
authority seems to be in favour of allowing the deposit to bes made or 
the first day that the court re-opens, Jndurjeet v. Bhan Pertap, $ aI 
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NW P., 1852, p. 60; AKunhya v. Ras Munee, S. Dez 
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(1868) Kumola Kanta v. Naraines, 9 W. R., 583 ; distinguish Thoonree 
v. Charles Das, N.-W. P., 1860, p. 521, decided on an ‘equitable con- 
struction "of Act XXIX of 1858; also (1867) Dabee v. Heeramun, & 
W. R., 225, where the time had been extended by the mortgagee 
and the Court was unexpectedly closed on the last day. 
_ Proceedings under the Regulation merely ministerial. 
See (1865) Forbes v. Ameeroonissa, 10 M. E Ak 340. (1877) Narender 
Dwarka, 3 Cal., 397 ; (1886) Sitla v. Lalta, 8 All., 388 ; (1888) 
Ajib v. Mathura, 11 All., 164. Right of mortgagor to recover 
possession. It should be noticed that under the Regulations, the 
mortgagor may, on deposit of the principal, in cases in which the 
mortgagee has been in possession, call upon the Court to restore the 
possession of the property to him, subject, however, to an adjustment 
of accounts between the parties. (Sec. 2, Regulation I of 1798). 
If, however, a less sum is deposited, the mortgagor cannot get back 
into possession except under a decree in a regular suit, in which all 
questions arising between the parties may be regularly brought before 
and determined by the Courts of Civil Justice. When mortgagee 
in possession may be called on to account. See (1865) Forbes s E 
v. Ameeroonissa, 10 M. I. A., 340, in which the general effect of — Sage 
17 of 1806 is considered. | KE e 
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INSTITUTION FEES. 


THE INDIAN COURT FEES ACT, 1870. © 

Clause 9, sec. 7. The first part of the clause applies not only SG 

to suits for redemption but to all suits against the mortgage sc —J 
the recovery of the mortgaged property. (1897) Karaman v. 4 zm Ve 
1 C. W. N., 670. Cf Maruti v Shripati (1889), Bom. P. d. 58. [a] 
The rest of the clause applies to suits for foreclosure as also to haw 
the sale declared absolute, where the mortgage is by conditi onal 5 
sale. But where the suit is for an account and ata under an ordin i e 
mortgage decree, it should be valued according to the — af 
principal and interest due to the mortgagee ` and a suit against 
heir of the original mortgagor, to have the mortgage-debt paid by sa 
not exclusively of the mortgaged property, but also of all the o pe 
property in the hands of such heir liable for the debts of the orig inal 
mortgagor should, a fortiori, be valued not at the principal debt bat 
the entire amount including interest. (1879) Kashinath v. G atri ` 
18 Bom., 696. Principal money. Where the debt may be appo rti in 
ed, this means not the whole but only a proportionate amount o b- 
debt. (1882) Balkrishna v. Nagvekar, 6 Bom., 324 ; see also (188 at 
Amanat v. Bhajan, 8 All, 438 ; (1892) — Madhava, Ip? fad. 
326 ; dist. (1885) — v. Mahomed, 10 Bom., 41; Mal Si laji 
SE (1882), Bom. P.J. 106. -Tnu mit for i e: 
a kanom the institution fee must be computed on the kanom debt t 


originally stood. (1891) Reference under Court Fees Act, | 




















480. And it makes no difference that the plaintiff asks for. an ves * 
in taking which the arrears of rent would have to be de d lucted v: 
the mortgage-debt. (1895) Eacharan v. Appu, 19 1 M aa d., nite 










-it — where the arrears are not intended to be se 








INDIAN COURT FEES ACT. 97; SE 


arrears claimed by the plaintiff. (1892) Rama v. Kidder 16 Mad., E 


415. See also (1892) Konna v. Karuna Kara, 16 Mad., 328. * 
Court fee on appeals.—In a suit on a dëtt bol On appeals _ Se 
a decree was made for payment of principal and interest, and beier Ass G 


default, for sale of the mortgaged property. Some of the defendants 
filed a memorandum of appeal against so much of the decree as eae 
declared the liability of the property, affixing a stamp of Rs. 10 only. AS ee 




























Tt was held that the proper stamp to be paid was not Rs. 10 as in a 
the case of a declaratory decree, but on the value of the debt not — 
exceeding the value of the property. (1887) Venkappa v. Narasimha; ` ` a E: 
10 Mad., 187. Distinguish (1896) Giryjanund v. Sailajanund, 23 Cal., ` e Sé 
645. In a suit upon a hypothecation-bond, it was found that the Es n 
bond and the debt secured thereby were binding on the first defend- J 
ant but not on the second defendant. The plaintiff preferred an ia 
appeal against the second defendant as sole respondent. It was SÉ = 
held, that the court-fee payable on the appeal should be calculated =. AE 
on the amount of the debt sought to be recovered. (1890) Rama- a ; Be 


sami v. Subbusami, 13 Mad., 508. Where a mortgagor sues for 
redemption on the allegation that the mortgage-debt has been satisfied, 
and a decree for redemption is made on payment of a certain amount 
and the mortgagor appeals against the amount he is ordered to pay, 3 a 
the court-fee payable on the memorandum of appeal should, it seems, ` — K E 


be computed according to the principal money expressed to be secured | SE = e 
by the instrument of mortgage and not according to the balance ES 
which the mortgagor alleges to be due. Semble :—If the decree had ` "SE 


allowed redemption on payment of a certain sum, and the defendant 
mortgagee was appealing on the ground that the amount due was 
greater than that sum, the court-fee should be calculated on the 
difference between the sum mentioned in the decree and the amount 
alleged by the appellant to be due. (1890) Pirbhu v. Sita Ram, 13 
All., 94. Where a suit to redeem an usufructuary mortgage was 22 
contested by the mortgagee on the ground that the mortgage-debt a — — = 
had not been satisfied ; it was held that the valuation for the purpose 8 ei — 
of determining the amount of stamp duty on an appeal —— R. * Si 
reference to the amount of the — Me F — 


“an appeal —— 
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(1874) Raj Gopal v. Ram, 10 Bòm, Ain": but sën mn 
(1883), Bom. P. J.. 39. And where a decree ordered redemiý ti 
on payment of the amount expressed to be secured by the ı 
gage-deed in certain proportions to the mortgagees, each of ¥ 
presented a separate memorandum of appeal; it was held chat i 
court fees should be computed upon each memorandum, acco ding 
to the principal money secured by the deed of mortgage. (18s 
Umar v. Mahomed, 10 Bom., 41. The hardship entailed by tl 
state of the law was brought to the notice of the legislative det a 
ment in 1877 by the learned judges of the Bombay High Court A 
who pointed out that they had known instances in which the fee o 
the memorandum of appeal far exceeded the amount actually i 3 
dispute in the appeal. But no attention seems to have been paid 
to the recommendation of the learned judges. 
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Declaratory suits.—In a suit by the junior members of a Nair j 
tarwad to declare that a mortgage of family properties by wE 
managing member is not binding on the family, the proper — 
is Rs. 10, and not the ad valorem fee on the amount of the mort- SM 
gage. (1891) Govinda v. Parameshwara, 1 M. L. J.,528; et de, 
Karamkhan v. Daryaisingh, 5 All. 331; (1896) Girijanund $ 


Sailajanund, 23 Cal., 645. 












STAMPS UPON SECURITIES. 





INDIAN STAMP ACT, 1899. de 
= 


Mortgage-deed, sec. 2 (17).—‘Specified property’ means pro- What is ‘speci- ` — 
perty which is specified in the instrument and will include both corporeal fied property.’ J = 
and incorporeal property, but not future property. (1887) Reference | Dës 
under Stamp Act, 11 Mad, 216. But mortgages of future crops are de 
expressly provided for im Art. 41, Sched. 1. For the former law 
see (1876) Moran v. Mittu, 2 Cal., 58; (1888) Referance under the 
Indian Stamp Act, 8 Mad., 104. For the purpose of ascertaining 
what stamp duty is payable on an instrument, the definition of 
mortgage, as given in the Stamp Act and not that in the Transfer 
of Property Act, is to be referred to. (1900) Queen-Empress v. — 
Debendra, 27 Cal., 587; 4 C. W N., 524. — 

Distinction between a mortgage and a lease. -See pp. 128— * d éi 
133, 824, ante. See also (1883) Reference under Stamp Act, T Mad., 203; — E 
(1881) Jn the matter of a Reference from Board of Revenue, 8 Cal., ee 
254. (1897) Reference under Stamp Act, 21 Mad., 358. For a — 
recent instance in which a mortgage and a lease were held combined- dE, 
in one document, see (1894) Reference under Stamp Act, 17 All, 55. 

Distinction between a mortgage and an agreement.—See 
(1883) Reference under Stamp Act, 7 Mad., 209; (1884) 7b., 8 Mad, 
104. Cf. (1891) Reference under Stamp Act, 15 Mad., 134. 

For the distinction between a mortgage-deed and a deed ` 
of indemnity.—See Mad. B P; No. 399, 17th September KE 
cited in Jaggannatha Aiyar’s Stamp Act, p. 46. — 

Test for ascertaining amount of stamp duty.—For t th vs cert KS — 
purpose of ascertaining the stamp duty payable on an n * ument, bi oy 

must look to Ma apparent tenor. (1897) Tirupathi v. Rama 
49. Collateral circumstances should not be Toke at. ( 
v. Mahomed, 16 Cal., 432. cone. * 









































































978 LAW OF MORTGAGE. 


mortgage-debt can rightly be treated as part of the 
For the stamp duty payable on a conveyance by r 
an order absolute for foreclosure obtained by an equitable 
see Iluntington v. Commissioner of Inland Revenue (18961 € 
422, decided under the English Stamp Act, 1891. 
Sale in execution of a decree of property 
incumbrance.——See the proviso to sec. 24 and Art. IS —* KS 
under which the stamp duty is leviable only on the purchase money. — E 
Stamp duty on Agreement by way of equitable mortgage. —See Sh f 
agreements by 
way of equi- Art. 6. An assignment by way of mortgage of a valuable | 
ge secure a pre-existing debt does not Gë within * article. (H 
(ueen-Empress v. Debendra, 27 Cal., AC W_N. St P 
seem that where the debt is not —— on a ged pa or the P 
of repayment exceerls one year, the instrument will he — 1 
mortgage-deed. Quere, whether the word hypothecation a used in 
its technical sense, so as to exclude a pledge as defined in the — 
Act ; see (1893) Jn the matter of Ko Suerg v. Strang & CQ = 
Cal., 241. Where titledeeds are deposited by way of oquitabie ` ` 
mortgage, & memorandum merely stating the purpose for sich ` 
they are deposited is not an agreement for a mortgage and need mg 3 
be stamped. (1862) Meek v. Bayliss, 31 L J. Ch HS; ami = 
pp. 209—215, anta. Zi 
When possession, &c, vw given ty the St . 
agreed to be given.Art. 10, Sch. 1. CL Art tt Act Pat 
1879, as to the construction of which age (1984) Anonymous, 10 GER 
274; (1884) Hinganghat Mill Co, Ld. v. Retchand, S Bom, SIEF 
but the altered language of the present Act may be takes a È 
qualified reversal by the legislature of those judgments | 














Stamp duty on Stamp duty on Kanoms, which also deal with | 





ments.—See (1898) Reference under Stamp Act, 22 
Deed of further charge Art 32, Sch L Ti would » 
EE * 
gekleet ne tk ma 
d of further charge. (1900) Ze re Megha, 35 Bow, 370.” 
o OERE Whether a penal — in e 
Kai: Së In the matter of Gajraj SingA vA a; ot (nay i 
— RE E e — 
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be implied by law. (1985) Damodar v. Vamanrar, 9 Bom., 435 ; ef. 
(1887) Reference under Stamp Act, 11 Mad, 39. Where a mortgage 





























deed expressly secured the mortgagee’s expenses and interest; (1832) ` = — 
Dee d. Scruton v. Sanith, $ Bing. 146; fines tie sensual E gale 
the mortgagee (1843) Wrougåton v. Turtle, 11 M. & W., 561; the = = = 
expenses incurred by the mortgagee in keeping ap a policy (er WW 
life ineurance comprised in the security (1851) Lawrence v. Boston, 5 l 
7 Ex, J9, the payment by the mortgagor of all taxes on the mortgaged — 
property (1838) A⸗⸗. 8 Ad. & EL, ëm: 8 = = 
wae held, that ae in äech of these cases the moneys expended by the Ke: — Es 
mortgagee for these purposes wonld have been charged by the law — 
withowt any express words the rale applied, and that consequently — 
the deed did mot require any ad ealorem stamp in respect of the 8 = 
moneys a expended —— ‘i | = 
Assignments of mectgage whether with ox Gulla = 

siguments of ` 

consideration Art. 62, Sech 1. A mer ee eee = 
«i eolorem stamp on the amount advanced does not require an — 


wktitronal stamp, merely because it contains an assignment by e former ` ` : me EECH 
mortgages to whom part of the money was paid in satisfaction of We  — = 
mortgage (1944) Dee € Bowman v. Lewis, 13 ML ASS. 241. And E 
in one omg it wae held by Straight, J. (Mahmood, J., dissenting), ` SC 
that an anstamped aeagnment of a mortgage by endorsement operated 
w meer wo Va aoe EE EEN 
(1222) Shendaer A 662. a 
Security given for futare advances without any Hamit S 
See spe. 26 Ch Stam A Vet. CD — — d 


Zem WT "RR Zä GH E i 


— — —— 
security for the due execution of an office, Se 
Seh J The words ‘or other property’ have teen i 
EE sf of opinion ia (198) A 
ohn”, =. — 

























































JURISDICTION OVER SUITS RELATING: E : 
TO SECURITIES. Š RK 


db í 





Territorial jurisdiction. — See pp. 670—675, 898, ante ; dis n 
guish (1842 } Ashootosh v. Gregor Y, T5. Kx, 80. See also (1881) Ra, qi * 
v. Kakkan, 3 All, 568, on the jurisdiction of the Benares : 
over immoveable property situated within the family domains of t 


b ech 9 
| i 8 ) b | 
Es — 


Maharaja of Benares. 


a 3 

Pecuniary jurisdiction.—See p. 675, ante. See also (1880) 
Janki v. Badri, 2 All., 698 ; (1881) Arishnama v. Srinivasa, 4 Ra 
339; Balwantrav v. Malhare (1885), Bom. P. J., 222. 


Suit for possession after foreclosure.— Where a << for. 
possession is brought after a decree for foreclosure has been obta ed 
the valuation of such a suit, in so far as the jurisdiction of the pa 
is concerned, is not to be calculated according to the scale laid dov n 4. 
in the Court =e Act, sec. 7, cl. 9, but according to the market-va 
of the land. (1878) Ahollya v. Shama, 1 C. L. R., 473. | a 
i Question of Suits Ge redemption.—The valuation of a suit for redempti tion 
E oa for pur es of jurisdiction is th nor OH 

ite for re- purpos J the amount remaining due on the 
o Semption, gage. (1887) Rup Chand v. Balvant, 11 Bom., 591 ; ef. (1883) Kuba 
i v. Atma, 5 All., 332. Distinguish (1882) Marakai v. Parameswara 
6 Mad., 140. And it does not matter that the mortgagee c 
that there is another incumbrance in his favour on the prop Sg: e 
(1881) Bahadur v. Navabjan, 3 All., 822 ; cf. (1880) Gobind ve zer 
2 AN., 778; Pahad v. Mohanbava (1888), Bom. P. J., 143 ; ; (188: 
Chandu v. Kombi, 9 Mad., 208. Where the mortgage itself is 3 den 
and the mortgagee does not say what he claims in respect oft 
mortgage-debt, the amount found to be remaining due on the m mort; xe 
if any amount was due at the date of the suit, would repres — 
true valuation of the subject-matter of the suit. (1888 3) An 
Naru, 13 Bom., 489. And where the sum due f= ıpor * me J 
— unknown, | what determines the value of the : t-matt 
is the amount ER the pee oa —* ights cc ` gier 
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are the subject of contention. (1889) Ramchandra v. Janardan, 14 
Bom., 19. But it has been held in Madras that in the case of a 
kanom mortgage, where the plaintiff not only seeks to redeem the 
kanom but also to recover arrears of rent, the value of the subject- 
matter of the suit is the aggregate value of the two heads of relief. 
(1892) Aonna Pannikar v. Karunakara, 16 Mad., 328 Partial 
redemption. Where the mortgagee has himself purchased a portion 
of the mortgaged property the subject-matter in dispute in an action 
to redeem the remainder is a rateable proportion of the mortgage-debt. 
(1886) Amanat v. Bhajan, 8 All., 438 ; (1882) Balkrishna v. Nagvekar, 
6 Bom., 324; (1892) Vasudeva v. Madhava, 16 Mad., 326. See the 
observations of Mahmood, J., as to the subject-matter of suits for 
the redemption of mortgages, and the mode in which the value of 
such subject-matter should be calculated for purposes of jurisdiction 
in this case. Value of improvements. Where an instrument of 
mortgage does not expressly secure the amount to be allowed for 
improvements on redemption of the mortgage, the value of the 
improvements is not to be calculated in ascertaining the value of the 
subject-matter of the suit. But where by local custom a condition 
is attached to kanom demises that the mortgagor shall pay the value 
of improvements made by the mortgagee during the term of the 
demise before he can redeem, the repayment of the sums spent in 
improvements being secured by the mortgage in the same manner as 
the repayment of the principal advanced, they must be taken into 
account in determining the value of the subject-matter of the suit. 
(1882) Zamorin of Calicut v. Narayana, 5 Mad., 284 ; (1878) Anony- 
mous, 5 Mad., 287, note. Cf. Budha v. Muhammad (No. 20 of 
1879, Civil), Punjab Record. i 

Duty of the court in cases of alleged over-valuation.— 
See (1897) Kati v. Manjaya, 21 Mad., 271. E 
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exteed that sum, the registration of the deed is not compi 


intention that the purchaser was to have a charge Res 


























REGISTRATION OF SECURITIES. 


INDIAN REG ISTR ATION ACT, 1877. 


Value of one hundred rupees and upwards, Section 17b yo 
—In the case of a mortgage, this means the amount of the princip dë 
money secured by it. Cf sec. 59, Transfer of Property Act; 

(1877) Nana v. Anant, 2 Bom., 353; (1878) Narasayya ` 
Guruvappa, | Mad., 378; (1882) Sadagopa v. Dorasami, 5 Mac 
214; (1883) Habibullah e Nakched, 5 All., 447; (1883) Panchi ` 
Dasi v. Ahmedulla, 12 C. L. R., 444; (1883) Korban Ali v. Pitam- ` 
bari, 13 C. L. R., 256; 10 Cal, 82; the cases to the contrary ir 4 
the reports are not law.[a] Where a bond pledges land for sums o J 
be hereafter advanced not exceeding one hundred rupees, and t 
sums actually advanced exceed that amount, the bond becana J 
instrament of which the registration is necessary. (1871) Pe 2 S 
v. Ledlie, 15 W. R, 364. A bond for Rs, 100 which provides t 
prior mortgage shall not be redeemed without paying off what — 
due on such bond, must also be registered. Narayan v. — (18s 
Bom. P. J., 254. But where the borrower agrees in considerata 


a loan of less than one hundred rupees to make over certain land te 
the creditor, and, if he fails to do so, to pay damages which m na; 











— 









(1880) Basant v. Tapeshri, 3 All., 1. Purchaser's ten. —Seo (I 
Joyram v. Kali, 20 W. R., 291; where the agreement = 





perty for the money advanced, which exceeded one hoo 
Zuripeshgi leases. In the case of zuripeshgi | 
— a ae 





aa Se |G a 


ww 
Www a ; Be 
e ` ei Ke i be mm 
wi we è — GË e K $ Zë ff, ee; P 
-s d D i) ji 4 Ps i ke K 
7 A ` a á 





INDIAN REGISTRATION ACT. = 





force, registration is compulsory. (1886) Bhobani v. Shibarath, 13 Registration 
Cal., 113; dissented from in (1890) Boyd v. Arew, 17 Cal., 548. sary, ~ 
Counterpart of a mortgage-deed. See (1899) Parameswaran vy. 

Ammunni, 9 M. L. J., 300. Petitions of solehnamah creating 

charges. (1879) Surjee Prasad v. Bhawani Sahai, 2 All., 481; 
(1876) Rajkumar v. Kal, T B. L R, 19%. Cf. (1899) Pranal d e 
Annee v. Lakshmi Annee, 26 I. A., 101; 22 Mad., 508. Mortgage * 
of the produce of land. Where a deed does not give a right 








to a share in the growing crops independently of an interest in the 


















land but merely as an incident to it, the mortgage-deed should be CS 
registered. Sarbaland v. Chanda (No. 84 of 1877, Civil). Punjab | an 
Record. Notes promising to pay additional interest Such a 
notes, if unregistered, cannot affect the right to redeem. (1899) Se! 
Tikaram v. The Deputy Commissioner of Bara Banki, 26 Cal., 707. Fa SE 
Assignment of mortgage. The necessity of registering an cK E 
assignment of a mortgage depends not on the amount due on the Ee EE 


= “ 
security but on the amount paid by the assignee. See pp. 93, 773, ~ Senet 


774, ante. See also (1877) Satra v. Visram, 2 Bom., 97; (1877) = 
Ganpat v. Adarji, 3 Bom., 312; (1884) Nago v. Babaji, 8 Bom., 610; l ër E: 
(1895) Subramaniam v. Perumal, 18 Mad., 454. Of partnership — ae 
property including mortgages.—(1892) Joharmal v. Tejram, 17 — 
Bom., 235. 








Endorsement or any other receipt acknowledging pay- — 

of endorse- = 

ment of mortgage-money. Section 17(n).—Cf. secs. 60 and 74 ments SCH 
of the Transfer of Property. Registration is not necessary, if the receipts, | 
extinction of the mortgage is merely the legal consequence of the SEL 
payment. For some cases decided before the addition of this 8  ă 
clause, see (1871)Bhyrub Chundra Das v. Kalee Chander, 16W.R, 
56; (1873) Gaganfur v. Mahomed, 20 W. R., 334; (1879) Safdar ae 
v. Lachman, 2 All, 554; (1876) Mahadaji v. Vyankaji, 1 Bonk, © — 
197; (1877) — v. Kalkapa, 2 Bom., 489; (1882) Ramapa =. 
v. Umanna, 7 Bom., 125; (1884) Zmdad v. Tasadduk, 6 All, 335, — 
(1886) Jiwan v. Basa, 9 All., 108 ; (1877) Dalip v. Durga, 1 All., 442; * = Si 
(1875) Soorjo v. Bhugwan, 24 W. R., 328. See also HEN KA — — 








lingapa v. Chenbasapa, 4 Bom., 235 ; (1880) Annap 
Bom., 181 ; (1881) Ventayyar v. Venkata, 3 Mad., 53 3; 0 
v. Chinna, 7 Mad. H. C., 1; (1886) Jewan ve Basa, 
For cases under this clause, * Gigi, * ai = D 
Bom., 609 ; (1896) Uppala v. een , 
Manama 23 —— 92; r 
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_ Mal, 18 All, 338 ; cf. (1893) Antaji v. Dattaji, 19 Bom., 36, ZER 
a notice by the mortgagee to the tenants containing a recital that 





property had been redeemed was held admissible in evidence for the — 
purpose of proving attornment. e KR 
Priority among Priority among rival deeds.—Questions of priority can = 
deeds which Be Le F 
are antagonis- Only arise where the deeds are antagonistic. Thus, if a —— zi 
* mortgages his property and afterwards assigns the mere equity of ` | 
redemption, no question of priority can arise. (1886) Ram v. Krishna, ` a 
9 Mad, 495. On the principle that an execution-sale passes only 
what the debtor could honestly convey, a purchaser under an 
execution also cannot claim priority merely by virtue of the — 
of his sale-certificate. (1882) Sobhag v. Bhaichand, 6 Bom., 193 ; (EN 
Bapuji v. Suttyabhama, © Bom., 490; (1883) Ramaraji v. Arani- ` 
chala, 7 Mad., 248. The ruling to the contrary in (1864) Fotih d 
v. Phulchand, 6 All., 581, seems to be very doubtful law. Priority — A 
Rule about in Bombay. Although, as a general rule, priority is determined 

iain gy where both the rival deeds are registered by the date of execution, Ko 
and not the date of registration, in Bombay, owing to the adoption ~ 
of the rule of Hindu Law as to the necessity of delivery of beer s 

qualified by the doctrine that registration being notice is a substitute _ 2 


for possession, the rights of a subsequent alienee who obtains possession E 
can only be defeated by the registration of the first document prior — = 


to the execution of the second. See pp. 46, 47, 483, ante. See also = 
(1877) Ranchoddas v. Ranchoddas, 1 Bom., 581. (1877) Lalubhai e = 
Amrit, 2 Bom., 299 ; (1882) Vasudev v. — i Bom., 131; ; (1888) — 
Moreshwar v. Dattu, 12 Bom., 569. It may be here noticed we. = 
according to (1829) Fury v. Smith, 1 Huds. & Bros., 735, gëss 
as a substitute for registration must be actual. Priority where a 
decree has been obtained under an unregistered mortgage. 
See (1894) Jethabhai v. Girdhar, 20 Bom., 158; (1895) Lall: = 
v. Mundas, 20 Bom., 390; (1900) Zshan v. Gonesh, 28 Cal, 139, 5 
C. W. N., 419; (1885) Himalaya Bank v. Simla Bank, 8 ks 
(1890) Jugrup v. Radhey, 13 All., 288 ; (1882) Madar v. S — 
6 Mad., 88; (1885) Shahi v. Shib, 7 AU, 378. But see 
Baij Nath v. Lachman, 7 All., 888. eee 

Competency of the Civil Court to go behind the certi fic 
—See (1887) Beni v. Khatir, 14 Cal., 449 ; (1891) Barj Na 
Sahoy, 18 Cal., 556; practically atalii (1880) Ram v 
7 C. L. R., 223 ; see also (1895) Narasamma v. Subbarayı 
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decisions in the other High Courts is to treat the certificate of Bffec 
registration as sufficient to make the document admissible in evidence soit 


at all events against the obligee, even if effect cannot be given to the 
instrument against bond fide purchasers for value without notice. 
See (1889) Hardie v. Ram Lal, 11 All., 319; cf. (1891) Adam v. Jamna, 
17 Bom., 94; (1897) Tullock v. Gokul, 21 Bom., 724; (1900) Pakran 
v. Kunhammed, 23 Mad., 580; (1875) Makhan v. Koodun, 2 I. A., 
210; (1877) Mohammed v. Birj Lal, 4 I. A., 166; distinguish (1901) 
Mujibunnissa v. Abdul, 28 I. A., 15; 5 C. W. N., 177. See also 
Kelleher, p. 29. Two distinct documents. An agreement that 
the grantor would register an equitable mortgage and do all things 
necessary therefor, and in case he failed to do so to pay whatever 
the plaintiff could claim under the equitable mortgage, if it had been 
registered, may be registered apart from the equitable mortgage, but 
the instrument creating the latter cannot for purposes of registration 
be treated as an annexure to such agreement. (1897) Tullock v. Gokul, 
21 Bom., 724. 

Necessity of registering assignment of decree charging 
immoveable property.—See (1887) Purmanand v. Vallab, 11 
Bom., 506 ; (1890) Abdul v. Muhammad, 13 All., 89; (1896) Gous 
v. Khawas, 23 Cal, 450; but see Gopal v. Trimbak (1876), 1 Bom., 
267 ; (1882) Hub Lal v. Nittyanund, 12 C. L. R., 393. Decrees 
relating to land.—The omission to register them does not make them 
ineffectual as against subsequent registered assignments or decrees 
(1880) Kolluri v. Ammanna, 3 Mad, 71. 





| 
| 


Effect of notice of earlier unregistered Guetta Notice of prior 


(1879) Waman v. Dhondiba, 4 Bom., 126 ; see also pp. 476, 477, ante. 
Actual notice, however, must be established. (1885) Bhalu v. Jakhu, 
11 Cal., 667. See also the cases cited in note 5, p. 47 8, ante. And 
the mere fact that an unregistered document cannot convey a good title 
against a subsequent document does not necessarily exclude a claim 
upon an unwritten equity of which the subsequent registered purchaser 
has notice. (1886) White v. Neaylon, 11 App. Cases, 171 ; distinguish 
(1869) Hicks e. Powell, L. R., 4 Ch., 741. 

By what law admissibility of document is governed.— 
Questions of admissibility must depend on the law in force when the 
suit is brought. (1874) Gaduri Jagannadham v. Rupaku, 7 Mad. 
H C., 348 ; cf. (1886) Karamat v. Samiuddin, 8 All., 409. 
Whether section 50 has retrospective operation.—The 





weight of authority is against any retrospective efect being given 
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to the section. See (1882) Sri Ram v. Bhagirath, 4 All, 2 
Dorilal v. Umed, 6 All., 164; (1882) Rupchand v. Dalat, € 
495; Gen Bhola v. Baldeo, 2 All., 198; (1881) Kanitkar ` 
D Bom., 442; (1881) Zchharam v. — 5 Bom., 653; 
ege De v. KEES 2 Mad., 147 ; (1880) Kallacolathuram v. a 
baroya, 3 Mad., 73; (1882) Muthanna v. Alibeg, 6 Mad., 174; 
pennies Saya, 13 Bom., 229 ; (1593) Desai v. Parashotam, 1 
; (1895) Desai Lallubhai v. Mundas, 20 —— 390; Wat: 2 
See 4 Cal., 536 ; (1881) Shib v. Johobusx, T Cal., 570. 
(1880) Lachman v. Dip, 2 All, 851; (1885) Gungaram v. Kati 
11 Cal., 661 ; Ae Abdul v. Ziban, 5 All., 593; (1885) 3 Jas 
Mautangui, T All., 577 ; (1894) Jethabhai v. Girdhar, 20 — 1 
It is hardly necessary to point out that the provisions of the Regis 
tion Act cannot affect the law of limitation. (1899) Nallar 
Betha, 9 M. L. J., 258. 
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— USURY LAWS. le 





Tue following is a list of the usury laws which were in force GER of usury 
throughout British India down to a recent period :— CS mkg ye 
jengal Regulation XV of 1793 extended to the N.-W. P. by 
ten. Regs. XXXIV of 1803 and XVII of 1806 [a]. For the corre- 
sponding law in Madras, see Mad. Reg. XXXIV of 1802 as modified 
by Mad. Reg. II of 1825, sec. 115. In Bombay the corresponding 
law was contained in Bombay Reg. I of 1814; but this Regulation 
was repealed by Bombay Reg. I of 1827, in which year it was enacted 
by Bom. Reg. V of 1827, secs. 10—12, that the lawful rate of interest 
was such rate as was agreed upon between the parties or as was 
demandable by usage. For cases, under the usury laws, see (1868) 
Shah Makhun v. Sreekishen, 12 A I. A., 157; 2 B. L. R., P. C. 44; 
(1866) Punjum v. Ameena, 6 W. R., 6; (1868) Doorga v. Issur, 10 
W. R., 367; (1879) Badri v. Murali, 7 I. A., 51; 2 All., 593 ; (1883) 
Mahtab v. The Collector of Shajyahanpur, 5 All., 419. It is hardly 


necessary to point out that the repeal of t 


any transaction which was.concluded while those 


(1886) Samar v. Karim, 8 All., 402; cf. (1883) Mahtab v. Collector 
of Shahjahanpur, supra. 








RF 





eme 


(ol The provisions of the latter and the other to accumulations of 
regulation are not inconsistent with interest, irrespective of rates (1877 
those of Reg. XV of 1793; as the one Barada v. Bhagwan, 1 All, 344. 
refers only to the rate of interest, 
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Limitation of 
-suits for pos- 
session by 
mortgagee. 





Usufructuary mortgage. A suit for possession under an u sufrt e 


6 All., 551, 559. J 


_ Ashad, 10 Cal., 68; (1885) Shurno v. 


RW It Ay 85. Cf. (1891) Nileomal v Inre Powers, 3 o K 
































LIMITATION. 


THE INDIAN LIMITATION ACT, 1877. 


Suits for possession by mortgagee. Arts. 135 and 14 — 
Notwithstanding the difference in the language of the two articles 
the mortgagee is not, it would seem, bound under Art. 135 to bring” E 
ejectment, if the mortgagor goes on paying interest. See (1871) a 
Brojonauth v: Khelat, 14 M. I. A, 144; 16 W. R, RG na i 
However this may be, the suits —— by these articles are — 3 
only suits by a mortgagee for possession as such; and they have ; 
nothing to do with the mortgagees’ right of foreclosure which may 
be effected within the time allowed by the statute. (1892) — 
v. Gurumentha, 16 Mad., 64; cf. (1880) Burmamoye v. Dinobundhoo, — 
6 Cal., 564; (1880) — v. Ram, ib., 566; Rallia v. ndar, 
Kä Rec. No. 83 of 1883 [a]. For a converse case, see (1899) Aman ` 

m Azgar, 27 Cal., 185. It should be noticed that neither of these ` 
Gg will entitle the mortgagee to a fresh right to recover the ` 
mortgaged premises where at the date of the mortgage a person is in E 
possession adversely to the mortgagor, and the statute of limitations has _ 
already begun to run in his favour against the mortgagor. Thornton 

v. France (1897), 2 Q. B., 143. See also Ludbrook v. Ludbrook (1861), 

2 K. B., 96; cf. (1870) — v. Bhowaneedeen, 2 All. H. C., = dat 





O 


tuary mortgage will be governed by Art. 135. (1884) — v. Fa ng 


8 D 
p- 









Suits for sale and foreclosure. Arts. 132 [b] and 1 
In the opinion of the Calcutta as well as of the Madras Ji 


[a] For cases before the ge of lb] An action to | 
Property Act, see (1883) Modun v. because another person 





Srinath, 12 Cal., 614; 16 Cal., 693; recover money e 


Aen, 








LIMIT — 989- $ re f 


Art. 147 applies only where the remedy of the mortgagee is by sale Suits for salee 
or foreclosure in the alternative. (1887) Girwar v. Thakur, 14 Cal and fore- 


*? closure. 
730; (1898) Rama Chandra v. Modhu, 21 Mad., 326; overruling T 
(1896) Udoyana v. Senthivelu, 19 Mad., 411. If this view is correct, e 


this article can only apply to a suit upon an English mortgage. 
(1891) Nileomal v. Kamini, 20 Cal., 269; but see an unreported 
judgment of the Caleutta High Court in Order App. No. 343 of 1889, ; 
decided on the 18th August 1890. But a contrary view bas been 
taken by the High Courts of Bombay and Allahabad. (1884) Shib 
v. Ganga, 6 All,- 551; (1888) Motiram v. Vitai, 13 Bom, 90; cf. 
(:889) Manekjėi v. Rustomji, 14 Bom., 269. Article 147 will, however, 
not enable a mortgagee to sue for foreclosure, where his right to 
recover the property was barred by limitation before the Transfer 
of Property Act came into operation. (1889) Srinath v. Khetter, 
16 I. A., 85; 16 Cal., 693; dist. (1894) Jugmohun v. Chaitu, 8 C. P. 
L. R., 65, where the right to foreclose had not been extinguished. 























When statute begins to run. See pp. 325—328, 844, ante. F 
See also (1896) Sitah v. Hyder, 24 Cal., 281; distinguish (1875) Sa 
Juneswar v. Mahabeer, 1 Cal., 163 ; (1879) Ball v. Stowell, 2 All, 322. Leit 
Where mortgage-deed is ambiguous. See (1897) Latifunnessa * 
y. Dhan Kunwar, 24 Cal., 382. Class suits. Though the language Ge 


of the Indian statute is not very clear, there is nothing in it to Es, 
preclude the application of the doctrine that creditors, or parties — 
proving their demands under a decree, are entitled to consider the 
suit as theirs from the commencement, so as to prevent the effect of 
the Statute of Limitations. See Bennett v. Bernard, 10 I. EB. 


584. Mortgage of reversionary interest. It has been held in a | 
England that a mortgagee of a reversionary interest can bring an | ber — 
action of foreclosure within the prescribed period after the reversion- — — a 
ary interest becomes an interest in possession. (1888) Hugill v. = es 


Wilkinson, 38 Ch. D., 480. See also (1882) In re Conlan’s Estate, 4 A 
29 L. R. Ir., 199; dist. In re Owen (1894), 3 Oh. 220; Re “ose 
Hancock v. Berry, W. N. (1888), 138 ; (1889) Hornsey, de, Board ve = 
Monarch, &c., Society, 24 Q B. D., 1. Conversion of mortgaged ` —  — 
premises. The period of limitation will not be shortened d : $ Cé — 
because the mortgaged property has been converted into money, 
(1899) Kamala v. Abul, 27 Cal, 180; ef. (1897) J eshar e. Ghana 
sham, 5 C. W. N., 356. Suit Fee een oreclosure 
The mortgagee may bring an ection to ‘recover pe osse: —— E 
e EE E the or xder abs absolute ioe 
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| several mortgagors, his fellow mortgagors may redeem h 
ep Seng (1886) Nura v. Jagat, 
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foreclosure, when his interest for the first time ripens into ownership. ` 
(1882) Pugh v. Heath, 7 App Cas, 235. CE. (1880) — 
6 Cal, 564: (1330) Càinaram v. Ram, ib, 566, ) 

Suits for redemption. Art. 148.—The period of limitation — K 
will net be abridged, merely because the mortgagee claims to wee E 
acquired an absolute title (1886) Thopura v. The Collector of E: 
Malabar, 10 Mad, 189; see also (1891) Dasharatha v. Nyahalchauty CEN 
16 Bom, 134; (1896) Pondu e Anpurana, 21 Bom., 793; distinguish ` | 
M900) Malkarjen v. Nerheri, 27 I. A, 216; 50. W. N, 18; IEF 
Mamman: v. Grisham, 7 M. LJ. 11; (1868) Sreechand v. Mullick, | E 
9 W. R, 564; Mulàoo v. Sheochwrn, S. D. A., NW P. (18538), P TEE 
But where the form of the suit is irregular and the mortgagor has 
been guilty of laches, the account may be confined to rents and profits 















received by the mortgagee only since the institution of the suit 
(1574) .. Mossin, 2 To A. 48. Adverse possession by 
stranger. A suit to recover possession of the property from a person 
who holds adversely to both mortgagor and monggagee will not be 
governed by this article. (1879) Ammu v. Rama, 2 Mad., 226 ; (1889) 
Puttappa v. Timmaje, 14 Bom., 176,180; (1892) Chinta v. Janke 
18 Bom, 51; qualifying (1875) Vithoba v. Gangaram, 12 Bom 4 
H. C, 180. Cf (1820) Marquis of Cholmondeley v. Lord Clintom, i 
2J. & W, 1, 143; see also Angell on Limitation, sec. 467. Butone i 
of several mortgagors cannot acquire an exclusive title to the equity 7 
of redemption, simply because he has been in the sole receipt of KR | 
the rents paid by the mortgagee for more than twelve years. — > 
Chathw v. Akm, 7 Mad., 26. Usufructuary mortgages. The | j 
article will J to a case in which an usufructuary mortgagee 
refuses to deliver up possession, notwithstanding satisfaction aa 
the mortgage. (1897) PokApal v. Bishan, 20 All, 115. But * 
the mortgagor and mortgagee agreed after the expiration of t 

term of the mortgage that the latter should continue in p * en. 
sion of the property and then deliver it Se ee 
from incumbrances, it was held that the mortgagor was bound t 
within twelve years from the expiration of the term. — 
v Dani, 6 Bom., 674. Where one of several mort; 
redeems. Where the whole mortgage is redeemed = 


a Ka 







































the same period as they would have been entitled to, if re ief h 
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possession of the redeeming mortgagor will not primd faew be adverse 
to his co-mortgagors, who will have at least twelve years within 
which to recover their shares under Art. 144 (1880) Umr-un-nissa 
v. Muhammad, 3 AN., 24; (1888) Moidin e Oothumanganm, 11 Mad., 

116; (1886) Ram v. Sadashiv, 11 Bom., 422; (1887) Bhaudm v. 
Ismat, 11 Bom., 425; (1891) Fukt v. Faki, 16 Bom., 191: (1897) 
Mayat v. Ali, 20 All., 182; distinguish (1867) Rutton v. Mažorum, 2 
Agra, 309; (1894) Gobardhan v. Sujan, 16 All, 254; cf. (1895) 
Ganesh v. Ram, 20 Bom., 557. Where mortgagee has been in 
possession of part. See (1881) Kinsman v. Rouse, 17 Ch. D., 108. 


Suits against purchasers for value. Art. 134.—This Suits against 
article is meant to protect persons buying from the mortgagee as if aye * 


he was absolutely entitled to the property, not persons who merely 
take an assignment of a mortgage-title. (1871) Radhanath v. Gisborne, 
14 M. I. A., 1; (1897) Rego v. Abbu, 21 Mad., 151 ; (1886) Bagcan 
v. Bhagwan, 9 All, 97 ; (1889) Muthu v. Kambalinga, 12 Mad., 
316 ; (1899) Ami v. Bappu, 9 M. L. J., 93 ; (1885) Batra v. Bħiku, 
9 Bom.. 475; (F891) Fasu v. Balkrishna, 15 Bom., 583; (1893) 
Savalaram v. Genu, 18 Bom., 387 ; (1894) Pandu y. Vithu, 19 Bom., 
140. A mortgagee is a ‘purchaser’ within the meaning of the 
article. (1891) Yesu V. Balkrishna, 15 Bom., 583; (1896) Malujr Vv. 
Fakirchand, 22 Bom., 225; cf. (1898) Behari v. Muhammad, 20 AIL, 
482: (1869) Gobind v. Luchmee, 11 W. R., 36. It would, however, 
seem that the mortgagee must enter upon possession under his pur- 
chase in order to entitle himself to the benefit of this article. (1899) 
Ram v. Mohidin, 23 Bom., 614. VW 

Suits by or against pawnee. Arts. 120 and 145.—A suit 
by a pawnee for the sale of moveable property pledged with him 
would fall under Art. 120. (1894) Vim Chand e Jagabundhi, 







22 Cal., 21 ; (1895) Madan v. Kanai, 17 All., 284; but see (1887). 


Vitha v. Kalekara, 11 Mad., 153. It may be here noticed that in the 
English law, there is no Statute of Limitations applicable to 
foreclosure of a mortgage of personal property ; though the right to 
recover the debtepersonally from the debtor may be barred by lapse _ 
of time. (1889) London, &e., Bank v. Mitchell (1899), 2 Ch., 161, — 





In an action to redeem, the time runs from the date of — E: 


not from the date when the pawnor is — to — 
Kashi v. Hiranand, 15 Bom. 30. os 

Extension of time. (1) Acknoy 
acknowledgment r — ba an acknow 
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ee a (1892) Fenkata v. Parthasaradhi, 16 Mad., 220; (1883) Dhe 
Govind, 8 Bom., 99; (1882) Ram v. — 9 Cal., 616; 

e (1900) Fatimatulnissa v. Soonder, 27 I. A., 103; 27 Cal., 1004. St Ser 8 

2 acknowledgment may be contained in a will. (1893) Uppi v. Mar n- 

mavan, 16 Mad., 366. It may also be contained ina written deposition ` RK 

signed by a witness. (1592) Venkata v. Partha, 16 Mad., 220. ` 

Acknowledgment by one of several joint mortgagees, 

or by person having partial interest. An acknowledgr — 

by one of several mortgagees canuot affect the interest of the S 

others. Where, therefore, there is a joint mortgage in favour ¢ of ` 

several mortgagees, the acknowledgment must be made by all of them. _ ig 

(1871) Richardson v. Younge, L. R.. © Ch., 478; ef. Kee 

Bhogal v. Amrit, 17 Bom., 173; (1896) Dharma v. Balmakunä, 1 ` 

e All., 458. A fortiori, an acknowledgement made by a sub-mortgagee 

will not bind the mortgagee. Lalla v. Gulam, Punj. Rec. No. 32 of 

1880, followed in Gugan v. Jawana, Civil Appeal, No. 1541 of 1883. BS 

And an acknowledgment by the mortgagor in favour of a first mortgagee 4 

will not, preclude a puisne mortgagee from relying on the Statute. ` | 

(1863) Bolding v. Lane, 1 DeG. J. & S., 122. Distinguish (1864) 

In re Fitzmaurices, 15 Ir. Ch., 445: (1856) Roddam v. Morley, 1 DeG. ` 

& J., 1.; 2 Kay. & J., 336. It Ee been held in England that an acknow- a 

| eer by one of two executors though not personally binding on his CS 

ie co-executor may bind the testator’s estate. (1888) Zn re Hollingsheat er 

e 37 Ch. D., 651, 658; Zn re Macdonald (1897), 2 Ch., 181. Bu T 

EE -an acknowledgment by one * two trustees will not be — — 

Astbury w. Astbury (1898), 2 Ch., 111. An estate however , 

become irredeemable as to part and See as to the ees e 

for instance where the property goes into different hands and ¢ 

owners of one part acknowledge the title of the mortgagee, b 

the owners of the other part do not. (1811) Blake v. Foster, 2 

Ba. & Be., 387. (2) Payment of interest by person lial bl 

to pay the debt or his agent. Section 20. The payı me at 

may be made by any person liable to pay it, Le, the mortgagor o 

some person in privity of estate with him or the agent of one ¢ 

them. (1886) Lewin v. Wilson, 11 A. C., 639. _As pointe ot bs 


Ka 
their Lordships of the Privy Council in this case, an * wledg an nt 


= may be made by a person who, though a party to 
Bé contract, has ceased to have any substantial interest . 
nothin — Eeer whereas, Da5 
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As regards the recepient, so long as he is paid according to the Extension of ` 
intention of the contracting parties, he is in full enjoyment of “™* . 
his bargain, and is not put upon any further assertion of his rights ; 
but not so, if he only receives an acknowledgment. It would thus 
seem that a person who is liable to be sued er contractu, though he 
no longer possesses any interest in the equity of redemption, may 
suspend the operation of the statute by a payment of interest to the 
mortgagee. Cf. (1889) Zn re Frisby, 43 Ch. D., 106; (1885) In re 
Powers, 30 Ch. D., 291. A contrary view has however been taken 
by the Court of Appeal in England. (1882) Harlock v. Ashberry, 19 
Ch. D., 539.. The law on the subject would thus seem to be in a 
somewhat tangled state. See (1864) Chinnery v. Evans, 11 H. L. C., 
115; (1862) Dickenson v. Teasdale, 1 DeG. J. & S., 52; — 
Barclay v. Owen, 60 L. T., 220 ; (1866) Coope v. Cresswell, L. R., 2 2 Ch., 
112; (1851) Toft v. Stephenson, 1 DeG. M. & G., 28, (1871) Pears 
v. Laing, 12 Eq, 41; Dibb v. Walker (1893), 2 Ch., 429. See also 
(1858) In re Muskerry, 9 Ir. Ch., 94. As regards the unsatisfactory 
state of the English law on the point, see an article on the Statute 
on Limitations and Mortgagees in 7 L. Q. R., p- 43. (3) Part Pay- — 
ment by debtor or his agent. Sec. 20.—Such payment must be | a 
made either by the mortgagor or a duly authorised agent. (886) 
Newbould v. Smith, 29 Ch. D., 882; 33 Ch. D., 127. Cf. (1894) 
Venkaji v. Shidramapa, 19 Bom., 663. [a] Thus, the receipt by the 
mortgagee of the surrender value of a policy mortgaged to him will A a 
not be effectual. Jn re Lord Clifden (1900), 1 Ch., 774. Where S 
mortgaged land is in the possession of the mortgagee, &c.— 
This clause, which would seem to point to actual occupation and not to 
mere receipt of rents by the mortgagee, only extends the time in favour 
of the latter and not in favour of the mortgagor. Khilanda v. Jinda, 
Panjab Rec., No. 37 of 1883 ; Ganu v. Krishnaji, P. J., 1893, p. 318 ; — 
Chinto v. Balkrishna, ib., 346 ; (1896) Kallu v. Halki, 18 All., 295. a SA 
Retrospective operation of sections 19 & 20.—An ae _ e 
knowledgment or payment will be sufficient, if it complies with the 
terms of the Limitation Act in force at the time of the institution 
of the suit. (1880) Wohesh v. Busunt, 6 Cal., 340 ; (1877) Teagaraya | | 
v. Mariappa, 1 Mad., 264; cf. (1876) Valla v. Vira, 1 SEN 228; EE 
cf. (1805) Vincent v. Wellington, 3 J. & Lat, 673.4. = Rz 


! 



























[a] Quære. Would a part payment of sufficient ? Note the difference i — 
the principal by a person who is not wording of the two. clauses of zm SC? 
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Unitn of in- Union of interests of mortgagor and mortgagee.—If 4 
KAN mortgagee In possession purchases a life estate in the eq wd 
redemption, time will not run during the continuance of f the li 
estate against those entitled in remainder to the equity of om. 
(1843) Hyde v. Dullaway, 2 Hare, 528 ; cf. (1836) — — 
l Keen, 601. So where the tenant for life pays off a charge on he 
estate, limitation will not run during his lifetime. (1844) Z rel 
v. Lord Egremond, 7 Beav., 205; (1850) Lord Carbery v. m, 
13 Ir. Eq. R., 455; (1855) Baldwin v. Baldwin, 4 Ir. Ch. R, 50 — 
and see (1855) Lord Kensington v. Bouverie, 7 DeG. M. & G. Wës DH 
(1851) Clarke v. Bodkin, 13 Tr. Eq. R., 492; (1887). Neger ` 
Booth, 35 Ch. D., 607. In such cases, it is said that there is ge 

structive or fictitious payment of interest by a person to himself. But 

where the person in possession is not liable to pay the jnter — 
no presumption of payment of such interest can be made. In g 2 
England (1895), 2 Ch., 820. É Eë 
Recovery of Suit to recover title-deeds from mortgagee. —Art. 4 = 
dengen? Sch. 11 of the Limitation Act, applies to a suit to recover the t È 
gagee, deeds relating to mortgaged property, wrongfully detained Spe 
mortgagee after redemption of the mortgage. The statute bas te 
run in such a suit from the time when the recovery of the title-dee 
is demanded by the mortgagor and refused and not from the d * ; 
of payment of the mortgage-debt. (1891) Subbakke v. Maruppakk la, 
PE S S E ` E ss 
Extinction of security. Section 28.—A mortgagee h 
ig. ordinarily two remedies, one against the land comprised in the n mo T a 
gage and the other against the mortgagor personally to recov z 8 
moneys secured. The statute extinguishes the mortgagee’s inter 
l in the land but not in the debt. See Kibble v. Fairthorne ( j D 5 
1 Ch., 219; cf. London Bank v. Mitchell (1899), 2 Ch., lf 1. -à 
this reason, the existence of a time barred decree for the a 
of a mortgage does not bar the right to recover posni 


mortgaged property. Gonda Mal v. Nanak Chand, Pe 
No. 3 of 1887. 














- INDEX. 





ei Zare 

Abandonment—(See WAIVER, Reveise or Securities.) e 

Absolute Conveyance— l 
distinction between mortgage and, with agreement for repurchase OT 111, 113 

(See MORTGAGE.) 

Accessions to Mortgaged Property — , 
mortgcagee’s right to pe eas KS s.. 315, 341, 350, 858-859 ` 
equitable mortgagee entitled to ees * we eee 341, 859 
puisne mortgagee acquires benefit of, when prior mortgage redeemed 350, 859 
mortgagor entitled to, on redemption ... ue .. ol4, 315-316, 837-838 

when bound to pay expense of acquisition to mortgagee aa 314, 838 
respective rights of pledgor and pledgee sea aad ses «a. 387 
(See RENEWAL or LEASE.) | 

Accounts — 
necessity of taking, in actions for foreclosure and redemption — ee BI 
mortgagee ordinarily has to prove what is due ` — * ie aé Ole 
taken of what items in foreclosure action ibs i éi 698, 335 886 Oe i 


mortgageecan becalled upon to account, only when mort gagor seeks to redeem 658, 867 


except where relemption has become impossible .. 4 «. 658 


Zuripeshgidar may claim, under special circumstances without redeeming ... 658 Se 


mortgagor cannot claim, for part only of the time mortgagee was in posses- 


sion geg eem — jua ace — iu ËSE 
accounting where mortgagee has not been in possession... * 
interest how computed WI in ae Ee — 
(See INTEREST.) 
appropriation of payments per ` aes — Lë Get 
(Sze APPROPRIATION OF PAYMENTS.) 
right of assignee of mortgagor to claim, against mortgagee Se? 
what sums assignee is entitled to claim credit for ade cae 
where mortgagee in possession assignee entitled to, for entire period — 
how taken at instance of puisne mortgagee ven — a 





usufructuary mortgagee not generally liable to render ss 
a noe liable ber — as a possession — 
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Accounts—r[oriinsed. 
when mortgagor in occupation under attornment clause ` .. * 
whether arrears of rent may be treated as interest ve S 


mortgagee not bound to account for profits received in a different capacity .. 


accountability of purchaser under imperfect decree for sale sue 

where mortgagee fraudulently sets up hostile title ave een 

or takes wrongful possession ` * omg ven d 

mesne profits recovered from mortgagor for wrongful eviction of mortgagee... — 
à 614-61 

liability after assignment of security by mortgagee in possession ... 615- 

assignee of mortgagee, liability of, to account ` ‘we ave eae 

mortgagee how far chargeable for improper management ... * 618-63 ez y 

mines, mortgagee accoùntable for opening new, when von * wan 

whether mortgagee liable for damage by tenant ... sae Sg 

mortgagee not liable for not embarking in doubtful litigation sat 

liability of mortgagee for wilful! default * * ee 


(See MORTGAGEE IN POSSESSION.) 


hability to account for rents at which premises were previously let .. 
when mortgagor may claim credit for illegal receipts ose s.. 626, 869, § 
mortgage> entitled to make profits out of collateral contracts one "a 
how taken when mortgagee has been in personal occupation 627 - 63 e 
unpaid vendor remaining in possession not chargeable as mortgagee nw E 
liability of mortgagee to account to puisne mortgagee for surplus profits or 
proceeds of sale paid to mortgagor after notice È fei 6:0 
liability for payments to mortgagor after notice of sale of equity of re- 
demption ... SS: — ny * wan * 
mortgagee bound to keep full, complete, and accurate accounts — 
when copies of accounts are to be given to mortgagor 


effect of mortgagee’s failure to perform his duties one * 
mor tgagee bound to account for gross receipts after tender ade 641-642 
| mortgagor in possession not liable to render  ... * ge 269-26 
RK Allowances to mortgagee— | | S St e 
E none for professional services or personal care when in possession 36, 270, @0 j 
when salary of manager allowed gei — fas TR 
<. = for proper management — * sf? Gas * 


a percentage on gross collections generally allowed nga 
costs of actions for realizing rents hot included in such percentage... — e 
—— BS Aponta to ho al eal mortgagor's. title as weit: as — estab ih nis 
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Accounts —continued. Page.. 
expenses of renewing lease geb ess neg raji 639, 860 
costs of insurance when allowed ef vee gen .- 639, 862-863 
duty of mortgagee to apply insurance money in reinstating property ews "` DS 

á instances of allowances usually made to mortgagees ode ees wee 641n. 
where such allowances may be added to principal money at option of 

mortgagee ese vu ose ous sui wae 640, 655 

expenditure for obtaining profits only charged against actual profits 640-641 


a, R 


{See OUTGOINGS.) 
no allowance for ordinary repairs to mortgagee not called upon to account ... 641 
expenses of perminent and substantial repairs when allowed ace 642—646 


d See REPAI RS.) 


mortgagee allowed expenses of improvements in what cases ace 646—654 


{See IMPROVEMENTS.) 


mortgagor cannot claim allowance for improvements made by him 345, 654 
nor second mortgagee against prior mortgagee ss. ate ‘at 347, 654 
Mode of taking accounts — d +  658—665, 869—870, 885-886 
account generally closed at the end of each year, t.e., taken with annual rests 658 
when rest first made dee sae cee via wad 659-660 
surplus of nett receipts above interest due, how applied ... _ 658-659 
surplus of interest above receipts not added to principal ... eem en 659 
disbursements of mortgagee exceeding receipts added to principal... . 659 
mode of taking accounts, in England ... one EN ii 660-661 
rents and profits set-off against mortgage-debt, only when accounts taken 661-662 
mortgagee when liable to pay interest on receipts ove ove ne 662 
from what date interest runs on over-payments een een ss. 662n. 
procedure when mortgagee refuses or neglects todeliver accounts ... epec GOA 
onus of proof in such cases .. ese kw ove sie een 663n 





CA 








neither mortgagee nor mortgagor allowed to withdraw from the taking of 663 ` E 


party against whom balance found compelled to pay ies ons — 5 
Damdupat, rule of, application of wes bee “ea Ei 663-664 F 


(See DAMDUPAT.) | ? 


how taken, where rights of parties have been defined by decree... 
mode of taking, when mortgagee in possession under separate title 664-1 
mortgagee under zuripeshgi not allowed to ker limitation SCH — "e — 
unpaid rent, when accounts taken ave — — — dë 
_ right of mortgagor to claim reserved Kee — mortgagee deprived of 
of security ove: —— ege" D area) SP ame he 665- 
reopening of accounts, when — at instance of absent parties ——— 
generally taken on feoting of security, when absent party : em , 
taken in the absence of necessary parties, when b 


e. 
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INDEX, ` e 
Aecounts—corc wded, : Pe e 

taken in suit by subsequent mortgagee against mortgagor and prior mort- SCH 

gagee binds mortgagor as to amount due to prior mortgagee ` n OE” 
not usually binding against co-defendants ke weg one sim SÉ 
sub-mortgagee, how, taken in action by n we * A 
how taken between transferee of mortgagee and mortgagor ave 395- 
when fresh accounts will be taken and new day named for payment ab 
settled accounts, when reopened dre si Geh dee 
in redemption suit taken in same way as in foreclosure... cue 


accounting in case of security on moveable property 
mortgagee charged with loss, if security wasted by mortgagee’s acts 
liability of pledgee of negotiable security sue gen ve? 
mortgagee assuming control of business accountable for what ons 
pledgee of tangible moveable property bound to use ordinary diligence 
pledgee liable to account for profits actually received 
but not for benefits incidentally arising out of his possession 
right of pledgee to charge for expenses attending care of property 
when puisne pledgee may charge expenses against prior pledgee 
mode of accounting in case of mortgage of share ina partnership . 
cannot be claimed against co-owner of patent, who has taken mortiand of the 
other share... one aes eg 
Accretions—{(See ACCESSIONS.) 
Acknowledgment— (See LIMITATION.) 


Actionable Claim— 
defined by Act lI of 1900 ap sti ge ep 
assignment of, passes securities therefor = * 
transfer of ` wen * — * Ka Ss 
when notice of transfer should be given to debtor wae 
notice to be in writing and signed ka oy — 


transferee takes subject to what liabilities and equities 
negotiable instruments not subject to rules governing 


Actual Notice—(See Norice ) 
Administrator— 


power of, to create mortgage ... eee S Zei 
(See EXECUTOR, PROBATE AND ADMINISTRATION ACT. ) 


Advances—(See FUTURE ADVANCES.) 
Aftef-acquired Property - =m ESTOPPEL, Forcre — 


A  Agent— 
Pes power of, strictly construed 










eb, D = e ev om e oe * * 24 d 
= Principal when bound by-acts — of — — D a 
=~ Pledge by mercantile, of goods or documentary title to goods E Së o — 
We oT a ae 
x cote — 
* * Re Ce 

Sa Ke S — Sa ee as : ae. E $ SA Ae Sé d — 
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Agent—continued. Page. 
when a person is authorized to accept payment of mortgage-money as 523, 834 
receiver appointed of mortgaged property merely an, of mortgagor nn 604 
whether mortgagee liable for negligence of, in not collecting rents ... sae e G22 
Agreement— 
for repurchase must be strictly complied with - .. — Se ade 111, 112 
fettering equity of redemption not allowed 36-37, 266—269, 273—284, 834-535 
for pre-emption allowed one wa 269-270, 834-835 
for payment of unsecured debts due to mortgagee before redemption when - 
enforced ove seh een oes Geng eee 271—273 
Alienation—(See COVENANT AGAINST ALIENATION.) 
Allowances— ) 
what, made to mortgagee ese eee vn 600—602, 636—653, 860—863 
to mortgagees of West Indian estates for personal trouble wie vn, 279. 


(See ACCOUNTS, IMPROVEMENTS.) 


Alteration—(See MATERIAL ALTERATION. ) 


Ancient Law— 
pledge in, either a gage or a mere right of detention ses owe 14 
delivery of possession, importance of, in DI s. oe 43—45 


(See Roman Law.) 


Anomalous Mortgages— 
what are s.. "TT eee eee eee ee. eee 98, 126, 140 
rights and liabilities of parties in, how regulated . 323, 917—920 


(See Customary MORTGAGES.) 











Appeal— 
from order nisi allowed aie ege * OI WA 
from order granting or refusing application for order absolute oe 
from order granting or refusing extension of time of payment eee 
mortgagee’s right of, against order disallowing costs wee DI 
rule as to parties in de see ene ve +e HI 

Apportionment— 
of redemption money how made where mortgagee purchases a part of 

mortgaged premises sins gei na 709, 727-728, "Ain. 9 
of benefits in consequence of transfer s.. ops, awe ge 
(See CONTRIBUTION ) e 

Appropriation of Payments — 
mortgagor has first right to make geg — — wën 
express intimation of intention not necessary. ... ven eee 


where mortgagor's money comes without his knowledge to mortgagee on: 
* of payments on collateral 


of money received by means of or by 
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Appropriation of Payments —cen/inwed. 
general payment taken to be in discharge of personal debt awe 
mortgagee may exercise right of, at any time awe Sg ve 
written accounts and receipts not conclusive on question of aoe 
where mortgagee holding two mortgages may apply general payment to either 

or both ave eet ove see wwe gës ane — J 

payment in respect of composition for several debts ge see 594-595 | 
how made by law where not made by debtor or creditor ... en 595—RO SESCH 
how made where bond given to secure specified sum E? * wo OF 
power of, not affected by debt being guaranteed by surety... res een OOF S 
by one of several joint-mortgagors éi ave 4. eee * 597-508 "= 


no appropriation by mortgagee of rents and profits, until accounts taken 661-662 JEN 


> 


Assignee—(See PURCHASER, TRANSFEREE.) 








Assignment— — 
what passes on, of property... se ges axe ai 171—774 — 
of mortgage debt generally draws after it the securities therefor 91, 93, 773-774 | 2 
notice to mortgagor of, of mortgage whether necessary ` 288, 949 -9523 
necessity of registration of deed of SS ges een Fr dr? 


mere handing over title-deeds operates as, of equitable mortgage 


(See ACTIONABLE CLAIM, MORTGAGE-DEBT, SUBROGATION.) 








Attachment— 
of land unnecessary in compulsory sale of mortgage-debt fer — BEE 
nature of right created by ae Did ae SÉ s 188—191 

Attestation— Sr 
meaning of —F echt: dn eee S sg ee .. ase 199 R S 
effect of want of aes * * = Sa SS SÉ ? 
whether mortgage-deed without, admissible to prove personal covenant ~ sep 199 ` sf 

Attornment— 

. - accounting where mortgagor in occupation under attornment clause 

Bandhak— 
means a "He or nerus, equivalent to lien of English law ... wu 

Benamidar — 
can sue on mortgage ee — i. dae o> ee 

—— Tenancy Act— 


priority of lien claimable by person interested in preserving leaschold ` ` ™ A E 
lis of Sale Acts— SC 
WE — to creditors against secret — on moveable i in England under „s 

a : ia notice sn ... ace >» ese et s.. 
* ant security is insufficient is on mortgagee * 
of aie to establish priority i is on aoe — — 
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Burden of Proof—continued. 


where mortgagee refuses or neglects to deliver accounts 
of wilful default against mortgagee lies on mortgagor 
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Page. 
' Fes ee 663n. 
2623n. 


that mortgagee has been paid in full from rents and profits is on mortgagor... 836 


in redemption suit where mortgage is denied ase 
Bye-agreements— 
fettering equity of redemption eee 


(See CoLLATERAL ADVANTAGE, REDEMPTION.) 


ebe 727, 907 


967—270, 273—283 









Bye-bil-wufa— * 
mortgage by conditional sale known in Bengal as sac 1107, 824 . 
in form a sale with clause for repurchase ose — 75, 115 
regarded as a security in Mahomedan Law ase géie e 78 
origin of eee seg eae s.. eee > 15—177, 114 
(See CONDITIONAL SALE.) 
Capacity to Mortgage—(See POWER TO MORTGAGE.) 
Capacity to take Mortgage— ve PA 252-253; 822 
Cestui que trust— 
lien of, on property purchased with trust money... een WI 181, 925 
when not bound by wrongful acts of trastee eee eee ven 495, 785-786 _ | 
Ke Charge— dë 3 
definition in Transfer of Property Act ... aus dea we `" SAOR 
distinction between charge and simple mortgage ... Sr 108, 922 P 
how created ... io iz Ss “108, 200, 230, 23=925 — 
does not necessarily — — of debt Tia ee gë — MOS i J 
on moveable property .. sas ose ege sas sec DZ >; 
where debtor ——— all his — without specifying it we, 95-96, 230, 819 £ 
whether transaction purporting to create mortgage may be treated as 199-200 4 
registration of instrument creating, when necessary * <a can SOO sae 
when created by operation of law ace * Sec * NM Ss 
(See Lien.) — 
effect of redemption by co-mortgagor or hy assignee of part of Bega y fe 
property eee eee eee en: 414-415, 914-915 — i 
how and against whom enforceäble eve ep ve 109, 177, 200, 926—928 
Chattels—(See PLEDGE.) ea ; 





_/Choses in Action—(See ACTIONABLE CLAIM.) 





_/ Clogging Equity of Redemption— ... vn 267—270, 273-283, 
(See Bre-aAGREEMENTS, COLLATERAL ADVANTAGE, — ee | 


Code of Civil Procedure— 


compulsory sale under, of debt secured by mortgage of land ` 


whether sec. 310A applies to a sale under mortgage decree 
sec. 210 eee seg ` eee | Sr ef: 








sec. 230 seg EI ... DEE) Kä CET 
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Code of Civil Procedure —cortinved. 



















sec. 247 wan cue wc jap jaa ipa eas 
sec. 273 me. * — Wi Bé 
sec. 2,5 b.. TT — eg DEE “ee «ae 
sec, 204 Eis sue ëm geg wat e elt 
Sec, 205 vg wat gen | 
sec. 320 SÉ ege eeng 
sec. 355 ant eee ant * TT 
sec. 3/2 ive ave soe 
sec. 503 eve Ga wae xe oun 
Collateral E AER 
mortgagee not entitled to derive ST de ee 
rule in England Sa RT? de ep vet Ba? site ** 
application of rule in India wae eee ve 282-283, 834-835 
agreement to give right of pre-emption to creditor EN 269, 831-835 
Co-Mortgagor— e 
rights of, on redemption ven d * 414-415, 914-915 
can purchase property for himself at SE by D ZS sue sap 415-416 


(See Joist MORTGAGOR.) 
Go-Mortgagees — (See JOINT MORTGAGEES. ) 
Conditional sale, Mortgage by— 




















definition of, in Transfer of Property Act ons Léi ... 109, 818, 824 
distinction between, and English mortgage ën ap „e 109-110, 139 
absolute conveyance accompanied by agreement to reconvey 110-111, 824-825 ~~ 
(See MORTGAGE, SALE ) a 
: mortgagor not personally liable in ` ge e de 109, e ` —* A 
remedy of mortgagee in Si ass o ee 13, 184, 323, 328; A8 ` 
mortgagee in, may reserve right to sue debtor — y gA waned 125 — 
foreclosure of, under Reg. XVII of 1806 * ath — 
Consolidation of Securities—- 

| doctrine stated awe ae Añ Ge — “ia 

2 not now allowed in the absence of contract — * * 

right of mortgagee to tack unsecured debts ` .., ace dee 
right of single creditor on redeeming double eréditor to throw his debt upen ` 

both estates eee ep ës eee — awe mr 423 
"es EE 





where question doubtfal whether transaction a sale or mortgage ... 


ambiguous words to be construed most strongly equines maker of deed ` 
parol evidence how far admissible one one” Sé SE 
powers generally strictly construed — go Ge GEZ Se" 
whether transaction only a mortgage or a new settlement e one `: f 
E ` wbether mortgage-deed provides for post diem interest ... ` — * — 
— teen to former state of law whetber allowed i in —— he Transfer 


scht: Lë"? Act ` Si — EH SR KN Ee — — Sep ` — d e) 
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Contract Act — Page. 
pledge of moveables DS Si ge EE gu .. 144 
lien of partners on partnership property gc KE Gg Got SZ 
authority of mercantile agents to pledge — errr * me T DAG 
damages for wrong to pledged goods ZP gef së omg ca ee 
Contribution— 
general rule respecting Gef ge eps see inp 875—878 
several estates charged with one mor — -debt contribute rateably 442-443 
where properties subject to two or more incumbrances ese eee ven 443 vi 
claim to, may be made against person who was not joined as party by / 
mortgagee Sas ine ait CH Mi * ue AS 
valuation at what date to be taken in settling amount of eee 443-444 
improvements by purchasers not taken into account ai — 444 
subsequent transferees entitled to have premises sold in parcels, if mortgagee ` 
not prejudiced awe seg * e we 444 
plaintiff in action for, entitled — toa — on the residue — 444 
none, where payment by pergon primarily lable ... rot da ga een 446. 
mortgagor cannot claim, against grantee with covenant against incumbrances 446,450 - 
right to, may be negatived by contract of parties... ege eg 447, 877 “i 
no right to, where particular property is primary security ... es 447-446 
obligation to, arises only where properties are subject to an equal burden 448,876 — : 
exoneration of mortgaged estate devised by mortgagor... en 448-419, 877 
right of, where property liable to claim ander doctrine of marshalling PEET | 7 z 
procedure in actions for... eg * s.. 7 ees — 87K E 


Ak: 


Constructive Notice.—(See Notices.) 





E 










Conversion— x J 
in case of, security attaches to purchase-money s... eee 
charge attaches to the whole proceeds one aes 
of moveable property E * ove — 
Corporations — 
not estopped from pleading mortgage tra vires een ` vr 7 geg 
power to mortgage of eee eas ees dee — 
may take mortgage although not expressly authorised ` ... eg ae 


effect of taking mortgage by; in violation of provisionsof charter... — E 
lien of, on joint property for payment to preserve it =... GE 
(See Lies.) ` , * 


Costs— oY Sa Din pres ES 
of mortgagee, — costs as would indemnify him against lose ere — 
mortgagee’s right to add his costs to security ` ane — ai 
mortgagee’s costs after decree for redemption or sale- — 
nee EE estion of A atin 








— 
— 
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Costs — contis ued. 
mortgagor not personally liable for, except in cases of misconduct 
of disclaiming defendants one ep see see con 
of redemption suit... eee eee we vee Se 
Court-Fees Act - 
court fees payable under, on mortgage suits : * 
Covenant to Pay— 
personal liability in the absence of awe ine E) wen 
(See PERSONAL LIABILITY.) 
in simple mortgage... * KN geb ewe a 
in usufructuary mortgage vee Ee we * jsi 
in mortgage by conditional sale ste bus EN * 
in English mortgage * Me awe Pa “an 
does not run with the land in mortgages eg awe vis 


mortgagee cannot avail himself of, made by third person in favour 


mortgagor eee ET s.. ees see ese 
Covenant to Indemnify — 

of mortgagor extends to indemnifying against lawful title only ` ... 

but may be so worded as to extend to unlawful disturbances Ei 


Covenant against alienation— 


whether mere mortgage constitutes a breach of ... 















bare, does not amount to mortgage eee eee a = D * 

by mortgagor in mortgage~deed only creates personal liability ine oun 294 —* 

where purchaser from mortgagor buying with notice of, may be foreclosed in 28 

his absence Sek * eeh Ka WEN * 
Customary mortgages— 

| Dharthe wu vee avi ows see 2 
; Kanom KS — "~ = ous 2 
7 Meier Otti ` — ët * = j A 
Lakhamukhi ... ge aun E — ek 
Naa eg DT = s.. eee ees 
Nirmutal eee een eee * ese ace ite 


= Bite a ight of mortgagee not in possession to maintain action for ..,_ 263, 2 3.38 * 
— ee when liable in, for withholding e eh from mortgagee si 

3 ure of, Hai ge zé mortgagee ss. ser ` — —— 
Rens BS Lee of pledgee ssi- SA Te deg i 
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Damdupat— 7 Page. 
rule of eg e = wat ave oS ane .. 52, 589, 889 
persons entitled to claim benefit of rule Vë ase eee 52, 589 
rule how applied in making decrees on mortgage een ons vun 690 
where interest payable in kind ebe deng esa F 690n. 
where mortgagee charged with rents and profits ... ova Ké 663-664 
Date of Payment—(‘Sre DECREE ror FORECLOSURE, Time ror PAYMENT.) S ` 
Debentures.—(‘re FLOATING SECURITIES, MORTGAGE DEBENTURES, ) , 
Decree for Foreclosure — F 
formsof ` — ac F k a + 698—700, 884—890 
time for payment allowed in œ... ese aas * one 































(See Time For PAYMENT.) 
when mortgagee may apply for order absolute... eee 
order absolute how obtained ... oes sen nina 
where mortgagee has been guilty of unreasonable delay ... 
effect of receipt of rent by mortgagee after day fixed for payment 
fresh accounts taken and new day for pay ment fixed, when gie 
decree how worked out, where several successive mortgages 
debt discharged on, being made absolute... Zë ees 
e when court may order sale in foreclosure action asa 





Decree for Money — 
whether decree upon mortgage is — ees eng DI 


Decree for Sale— 


form of * * sech — geg oe 
may enure to benefit of puisne mortgagee eve nee — 
where claim is only for instalment or interest ... om K 
mortgagee may purchase at sale under, with leave of court = ese — 
apportionment, where mortgagee acquires interest in portion of property after 7 
when court may make personal decree for balance — 709: ALOAN 0 So 
when mortgagee not permitted to proceed against other properties e 716 
right of puisne mortgagee to... ` se ene iim E 
purchaser, rights of, under eg ven eve — — 
nature of interest conveyed to purchaser under imperfect decree 691— 
(See SALE.) z 
(See CONSTRUCTION, Deposit oF TITLE-DEEDS.) , ae he 
— — 
Dekkhan Agriculturists’ Relief Act — EE E 


right to redeem and right to foreclose not co-extensive ` 





Deposit.of Money — = = 42) =) eee — * * 

_ under sec. 83, T. P.Acth =. o RAT Kë, * — 
GE mortgagor under sec. I 10, T.P. Act Es Ba 
whee plea 6 ee 
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Deposit of Title-deeds — 


mortgage created by’ ... egg ` ` prp. "Se ege ed 

(See EQUITABLE MORTGAGE.) 

does not operate as pledge of deeds s.. soe eee 

does not create charge under sec. 100, F. P. Act ... eee 
Destruction of Security — 

extinction of mortgage by physical e ege ove 

what aniounts to oes cai _ ep * 

liability of mortgagee to pay rent reserved after ee 
Dharthe — 

a form of Punjab customary mortgage .. ege eg 


Discharge -(See EXTINCTION oF SECURITIES ) 
Dismissal — 


of action for redemption, effect of ive véi ges 


Dristi Bandhak— 


mortgage by conditional sale known in Madras as sve 


Emblements— 
mortgagee entering into possession entitled to... ess 

English Law— 
of mortgage, historical outline of kee ée ege 
equity of redemption treated as an estate in the land ows 
right may not be limited or made bardensome even by consent 
power of sale now implied in all mortgages by deed one 
(See MorTGAGR, &c.) | 

English Mortgage— 
definition of, in Transfer of Property Act aon ege 
distinction between mortgage by conditional sale and 
when mortgagee under, may foreclose... ees ve 

Enlargement of Time—(See Time ror Parweyr.) 

Equitable Assignment — 

-~ mortgage of property not in existence treated in English law as 

Equitable Lien—(Se: Lars? 

Bquitable Mortgage— 


properly, only agreement to make legal mortgage 
used in opposition to legal or common law mortgage 








distinguished from equitable charge —_ eg * 
- pledges of future property ose oe 
where transaction fails as a mortgage for want of formalities 








modes of creating gei * dad = 
by deposit of title-deeds ww. ` 
ELE Conna by Transfer of Property Act waa 
eee ee 





— 
— 
ae Es Es Se "3 Bebe Set en ne ge. ka — SC? WË ET, 






















Equitable Mortgage—continwed. - Page: 
of lands outside — towns valid, if title-deeds delivered therein sæ 220 
English law regardin e one eee 205 ~207 
memorandum —— deposit of title-deede in de ee 206 ~ 211 

(See Memonaypr™.) 
registration of memorandum when necessary ‘ia evs aso ʻisa 208 


admissibility of parol evidence to prove terms of contract ... 2C6, 208, 200—213 
(See Onat EVIDENCE) 

























where document not registered, nor loan followed by delivery of deeds 213-214 
merger of, where formal mortgage executed ~~... eae 214-215, 549—550 
not an oral agreement under Indian Registration Act eee aes 478-479 
delivery of all title-deeds not necessary ... ses ewe eee 216, 827 
immediate deposit not necessary in English law... - ses s. 216 
aliter ander Transfer of Property Act... e se eee ee, 217 
debtor must really part with possession of deeds ... oad soe — 9 
what is sufficient delivery ove oes ews out «os 838 
delivery of deeda merely for preparing formal — does not constitute. wm "E 
what properties and interest included in, by deposit ose eae ... 829 
for what debts, operates as security * em ei 

subsequent advances on parol agreement may be covered by see 217-9316, 829 
not enforced against bond fide purchaser for value geg Ae 219, 830 
mortgagor not bound to give notice to mortgages before repayment in England 329 ` 
remedies of mortgagee eg * ows geg geg 

of personal property how enforced pg * own eve 

mortgagee by, entitled to secessions eae eee eve ae 





not extinguished, if mortgagee loses deeds without negligence ae. 

discharged by payment ges owe eg ens * 

aub-mortgage of ese bi one zen oes ove 
Equity of Redemption— | - 

origin of the term vee eve eee ege ove 

some modern rales which are traceable to its origin oe 

may be tranaferred by mortgagor ove geg ate — 

origin, growth and nature of the right ... a ee > 

may not be limited as to persons or time — 4 





may be extinguished by act of parties vee Bes vee * 
no fiduciary relation between persons interested in ees 






r. — SE *F vib 


abe Lis h J 
i= see. a 
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Bstoppel—vstis»ed. We": 
between mortgagor and mortgagee wee + 320, 358—366, 821-823, 
in respect of title subsequently acquired by mortgagor 358-359, — 7s = 








generally not enforced against bond Ade purchaser for value wee Mëtt, 
only applies where agreement to mortgage absolute and not conditional s.. S95 
application of rale in cass of contingent interest... eee 60 3 a 


where mortgagor estopped from denying statements in mortgage-deed 
right of assignee of equity of redemption to question title of mortgagee 














mortgagor estopped from denying his own title eve .. OON 
succeeding trustee not bound by mortgage made by predecessor ` 
no estoppel, where transaction absolutely illegal ... owe ES 
corporation not estopped from pleading mortgage ultra vires seg 
effect of attestation by mortgagee of subsequent deed age ose 
negligence, estoppel br ge e eee awe ont 
against mortgagee selling mortgaged — for another debt ove d 
where mortgagor buys estate at sale by first mortgagee — owe | 
lien arising out of estoppel ove eve ës owe eve df 
whether mortgage-deed not properly attested admissible to prove personal A 
covenant ... = eve se ves —* T — 
admissible to show that deed, although delivered to the other party, is an 
escrow we ves — * ose it 

unregistered mortgage- ge of which —— compulsory, inadmissible to 

i enforce charge ees eps vee eee * oan 
admission of extrinsic, in case of misdescription of —— E 
parol evidence, admissibility of ge 

(See Orar EVIDENCE.) 
Exchange— 
right of mortgagor to follow land given in, to mortgagee . ace 
mortgagor not bound by, effected by mortgagee without his consent 
mortgagee not bound by, made by mortgagor  ... Ve weg 
Bxecutor— 





lien of, for expenses one * wl F 
right of, to set off debts due from legatee —— — 


power of, to make valid mortgage Kéi Ee ECH 
= 
E 





* ee Hindu law does not take any estate, but only possesses p 


"er management s.. EE ... een TR x = E 
can mortgage, only if verte under ke, wit or if — —— of th estate ` 
require it —— ... s.. ore s eco G Gë x Ze | ` Ze K 


aa (SN 














¥ m 
[os el 
H b Re — of "Bb è ' 
H a H æ A a 
a = EA? H 
KZ ` J 
I > bé ke D 


X 


| where power given to mortgage for specific purpose 


J ê * 








INDEX. w * Gu 
E xoneration — 3 E K 
of mortgaged estate in case of devise by mortgagor — 448-449 — 
Expenditure— * 
what, by mortgagee allowed to be added to mortgage-debt 152, 161, 370, 636— ie? 
640, 861—863 
(See ALLOWANCES, MORTGAGEE IN POSSESSION.) 3 
Extinction of Securities—- 
money-decree on mortgage does not cause = Pe ER 92-93 | 
payment of money due causes ... — ian Ké 523 e 
whether payment to one of several joint mortgagees discharges debtor = 
524—527, 832 
by payment into court ander see. 57, Transfer of Property Act...527—531, 8'5—S17 
equitable mortgage whether extinguished, if mortgagee loses deeds. . ne ieee 
discharged by payment only... 2 ge E ene ive “Ook . 
release of security by mortgagee discharges mortgage e ES 531 -540 E: 
(See RELEASE OF SECURITY.) — oe 
SCH 


discharge by substitution ae — ee * sila eng O10 - 





























(See NOVATION.) 
waiver of security by mortgagee, what amounts to vik 


au E E 
(See WAIVER.) 


physical destruction of property discharges mortgage geg * 
where land sold free from lien, the charge attaches to purchase-money 
security not destroyed in case of partition ese ER 
by operation Of statute of limitations... eee ase 
merger, extinction by ... aut ene EI aie 
e (See MERGER.) £ 
extinction of debt not effected by mere extinction of security —— * -SY 
, discharge on decree for foreclosure being made absolute `. ven CS cn 
on moveable property = see eee — ‘tas B 
(See PLEDGE.) — 
Fixtures— — 
what chattels annexed to land become «+. * — 
meaning of “attached to the earth”  ... s.. w 
? attached to land by mortgagor after mortgage become part of security —— * 
when deed contains special mortgage of ... 0 ig = S SC ES 
mortgagor where restrained from removing «s.e — Mea NEE 


mortgagor attorning tenant to mortgagee not allowed tor 
mortgagee not entitled to remove, — mortgagor's e 
D third party’s rights to, on mortgaged p orem —— 
affixed by un | ur eng E st ` 


lien on 
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Foreclosure— 


mortgagee may foreclose only after debt becomes due ... 324, 326-327, 8 
if debt payable on demand, mortgagee must give reasonable notice... 


where covenant to save harmless and to pay or save harmless äer 
right of, on events other thau lapse of time *X ste vee 
in case of floating security, on the occurrence of a winding up eee 
proper remedy of equitable mortgagee whether sale or ` ees 
where mortgagee a trustee, not allowed ... ges Er sae 


nor where security vested in mortgagor as legal representative of mortgagee ch 
public undertakings, both sale and, forbidden in case of mortgage of... 331-332 
piece-meal, not allowed Le das ds dëi site 
in case of contributory mortgage e * Ge ove ows 
where one of two joint-mortgagees acquires equity of redemption ... 


when one of several mortgagees may foreclose 





(See PARTIES.) 
effect of foreclosure in the absence of necessary parties 


forms of decree in foreclosure suits = * KS fH — 
(See Suits, DECREE FoR FORECLOSURE, ORDER ABSOLUTE.) K- 
Fraud— 
mortgagee not allowed to take advantage of his own ep * — 


unequal partition effected by, between mortgagor and his co-sharers does not Zeg 

bind mortgagee ave Ta SC di Lei 2 ann 
of mortgagor cannot defeat interest of mortgagee 
priority lost by mortgagee on account of 
release of security not operative, if obtained by ... Sei Es 


E whether Zon fide purchaser for value can avail himself of benefit obtained 
ee by — * ey 


= 


A 


"me eich, —“ s.. ese ses e IW. 


= Further Assurance— 
operation of covenant by mortgagor in English mortgage for 
Future Advances— 
~ equitable mortgage may cover, by parol agreement 
- nature and incidents of mortgages to secure Ee Be 
priority in case of mortgage to secure... eA Be: 
= _ (See PRIORITY.) s ; d ! 
Ke: — fae oe of equity of redemption not bound by advances made to mortg gor p: 
— subsequently ese wee ees vee aes — 
Ss may be estopped by his conduct froin disputing mortgagee's. ri cht t 
> æ recover * xi — SÉ — 
Ra mortgage to secure, where no maximum amount stated, valid — Es $ fr 
3 = = mortgage may be made a continual security for fresh oe hu 
— F eenig denge of — or Se Ke — 


BE: ZS: 
a. 8 














= 
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Pature Property— “pan E 
Mortgage of, treated in England as equitable assignment ... vi 232-235, 768 Kä 

contract charging all a man’s present and future personalty divisible tne 935.2 Fes 
validity of charge on, recognised in India be * — 236-237 — 
“charge on, not enforced against bond fide purchaser for ealue ` 236-237 — — 
mortgage of, must be made by apt words em s.. cià s. 239 EA 
mortgage of future moveable property when allowed éi Gap vn 238 Ze 
charge on uncalled capital of limited company s.. ave eee ive 239 Ka 
mortgage of stock-in-trade ` E d di vee ve — 
Gahan Lahan— — SECH 
mortgage by conditional sale known in Bombay as dÉ 110n, 124, Sai 7 
oe EA 
General Mortgage - E ae 
validity of, questioned on ground of indefiniteness ose * 229—232 baer 
Good-will— — 
where, of business on mortgaged premises follows security vei | 
Government Revenue— F : 
payment of. by mortgagee in order to protect the estate, effect of, 152, 161, 370, di E: 
liability of mortgagee in possession to pay * eee — KS i * 
Gross Negligence — a a h 
mere, will not postpone registered mortgage to prior unregistered mortgage - ` Rise.” e 
priority when lost by 2. ose “oe ven DE DER) iy * e 7 
what amounts to Ke ive ES Sita dae 487-488, TE w S 
(See PRIORITY, FORFEITURE or.) : S a Ke 
‘whether mortgagee in possession liable for, of his agent in collecting rents — RW A 
F mortgagee not chargeable with, for not embarking in doubtful litiga di E 
Géi y ‘a D: dé 
















with third persons ... geg i fe ai. —— j 

Guardian — l 8 * * = — 

powers of statutory guardians e SET E a 

powers of, under Hindu law SE ewe wii Zeg — — aad 
r under Mahomedan law ... owe Be ae e Zem, S- ges 

of infant has no power to release portion of security — — 
Haq-i-ljara— —— oe a 

reservation of rent in usufructuary mortgage known — 

— +“. coe deg 7 75 fg 2 e 








— sengt i in early, ue not in ater 
_ elassification of Pledges ` — T — 
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Hindu Law—eowliere?. : 


no distinction between pledges of moveables and tnimoveables ony 
(See Hisor Wipow, Powrr ro Morteace.) 


Hindu Widow— 


mortgage by, where estate consists of business descended from husband see 
one of two co-widows cannot create valid mortgage on any part of the 

estate, without consent of the other Én rene net ove ant 
represents estate in action on mortgage made by husband ave 








aliter, where mortgage is made by widow herself * aes 
claim for maintenance of, when enforced against transferee ace 
natare of lien of, for maintenance on estate left by husband * 


Iliudwara Mortgage—(Se CUSTOMARY Morreaces.) 
Immoveable Property — 


what is ous ees Ta e ene ove 
Improvements— 

mortgagee not entitled to make, so as to render redemption impossible 
when mortgagee may make lasting improvements ee, 

English law as to, by mortgagee ve EI eon ic 
under Transfer of Property Act, no allowance to mortgagee for mere 
whether, reasonable is a question of fact * * Ge, 
allowed for, when made with consent of mortgagor awe * 


such consent need not amount to a promise to reimburse ... wait 


right of mortgagee to claim benefit Of, adding to value of property where it 
has been sold vg sas dei eeh 
mortgagor only liable for valueof, at the time of redemption 
mortgagee not accountable for increased rents and profits 








expenses of, not allowed — ep it Ga 
mortgagor cannot claim any allowance for ee sas 
nor can a second mortgagee against the first ies — 


rights of tenants in common in respect of money spent on 
rights of persons spending money on, in mistaken belief of title 
Contracts-- 


of mortgagor under sec. 65, Transfer of Property Act 
benefit of, rans with interest of mortgagee * 


Imputed Notice—(See — 
Incumbrance— 
what is an, — sec. 57, Transfer of Property Act 
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Indorser— Page, 
of bill of exchange is entitled to securities given to holder by acceptor ... 412 


Infant —(See Minor.) 























Injunction— 
when mortgagor may be restrained from committing waste 261—263, 377, 842 
temporary, does not invalidate mortgage by defendant «s.s wei DN, if 
Inn-keeper— 
hen of — ie one eee eas ene eve —— ee 
Insolvent— 
mortgage by, of immoveable property not binding on official assignee 252, 771 
mortgage of moveables where, carries on business i eae vun ` 252 
Insufficient Security— 
meaning of the expression Kaz ave een gës van 261-262, 843 
burden of proof on mortgagee gei seg aes <i ven 262 
remedies of mortgagee for waste by mortgagor in case of pe 262, 842 
mortgagor restrained from cutting timber d dée d 262 
but not prevented from dealing with property im usual course of D 
husbandry s.. see s.. ee s.. s.. wae 263, 842 * 
Insurance— — 
costs of, when allowed to mortgagee and to what extent ... «+ 639, 862-863 — 
mortgagee bound to apply insurance money iñ reinstating property ... 639 
rights of transferee under policy against transferor ven * ee? SEN 
Intangible Thing— 
meaning of, in sec. 54, T. P. Act * dae — ee vw 804 
Interpretation— (See CONSTRUCTION.) 2 
Interest — | 
not allowed, where no express agreement aw te eee ve ` GOO "ës 
when allowed by way of damages “dé oes ons 580-581, 849, 886 
no contract implied to pay post diem, at stipulated rate — du -. DÉI A 
proper measure of damages, where no contract awe e we 581—583 Din ` gn 
allowed up to what date, where there is express contract .. 
not allowed, after valid tender or notice of deposit e 
penalty and, distinction between due * on 
simple, only allowed where no contrary agreement or usage 
damdupat, application of rule of, in calculating «.. ave 


(See DAMDUPAT:) 
whether arrears of rent due from mortgagor in possession under attornment ` 


clause can be treated as, as against puisne mortgagee ese 








mortgagee fraudulently setting up hostile title charged with, on — — oa d 


mortgagee when liable tò pay, on receipts after discharge of — 
(See PENALTY.) 
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Joint Mortgagor— 
right of, to redeem how affected by mortgagee’s purchase of share... 


payment by one, how appropriated ene — mn eas 
nights acquired by, on redemption of entire property gä eee 
effect of payment of malikana by mortgagee to one, as against others we 69 


Joint Mortgagees— 
mortgagor cannot redeem without discharging whole debt due to 
right to foreclose where one of two, acquires equity of redemption 
money advanced by, presumption of enancy-in-common in case of 524-525, 787-78 
whether payment to one of two, discharges debtor 4 ... 524—527, 833 


Joint Tenant— 
right of redemption of * na 


lien of, on co-tenant’s share for payment of renewal fines 


(See Co-SHARER.) 


Judgment Creditor— 


lien of ... See eee ses ees aan 
right of, to enforce marshalling wick , 
Judicial Liens—(‘iv Liens.) 
Jurisdiction— 
of courts in suits relating to mortgage ... 
(See Surs.) 


Just Allowances—(Sre ACCOUNTS, ALLOWANCES.) 
Kanom— eee eee eee dag * 
Kut Kobala— 
mortgage by conditional sale known in Bengal as 

Land Acquisition Act— 

mortgagee entitled to compensation for injury to mortgaged premises ... 
= Landlord— 
when dealings of, with mortgagor in possession will bind mortgagee 








- suripesigi, a form of usufructuary mortgage tee — 
wmortgage and, how distinguished * ane ose 
Be oid mortgagor in possession may make, in the ordinary course of marag 
N En e ‘mortgagee where estopped from treating mortgagor's lessee as trespe 
— ee mortgagor to mortgagee after mortgage _ | 








i PMR ec terms —— ten 


o Si WA * e e 
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Lessee of Mortgagor — Page. 
rights of ve oi de ge geg `. ‘iti 258-259 
right of redemption of ege * ep aoe oe si i SOU S 
right of, to claim subrogation ... Së ee mac een wee 4164 
estopped from questioning title of mortgagee ` ove var u 6364 ` 

Lien—( See CHARGE.) | ey 
meaning of term s. awe eee ose “an 150-16) ~ 
English common law gives only right of detention s. eve van 146 

expenses of preserving, maintaining or improving property deg 151—175, 483 —486 
under Reg. VIII of 1819 by deposit to stay sale of superior tenure «ee 
under Bengal ‘Tenancy Act by person interested in preventing sale of tenure... 152 : 
under Revenue sale law by person making deposit to protect charge < `, f 
where co-sharer pays off paramount charge on joint property ee 163—163 
lien of consignees of West India estates ... eg —* ee Ua > 2 
lien of managers of hazardous undertakings ace wai KE 164, 925 Gë 
lien of part-owner of ship on gross freight ës eps * Wee "e 
lien of trustees for money spent in preserving trust property  ... 164, 928-929 d 
lien of solicitor on property recovered ese seg 164, 181-182, 925 * 
lien of executors for expenses incurred in carrying on testators business e E 
lien of tenant for life and joint tenant for renewal fines ... deng ve 164. oa 
lien of labourers under Assam Labour Acts ege aes We CR —— RK 
where real owner encourages another to spend money geg 165—167, 925 ) 
improvements or ordinary repairs by tenant-in-common s.. = 165—167. ` j 
salvage liens, priority of geg deg wee ams 172—175, 183—486 = 

(See PRIORITY.) — — 
unpaid vendor's lien ... bes ses ons 175—179, 809-810, 926 og ` 
whether it extends to money advanced to purchaser for improvements | 
third parties not allowed benefit of dem vg eng oss 
lessor’s lien for unpaid premium for lease — aes — 
vendor’s lien how enforced ane — eg eeng waite 
how it may be abandoned owe sep "$ oe — 

(See WAIVER.) 


purchaser's lien for purchase-money prematurely paid one 

when such lien may be claimed by third person * 

lien where conveyance set aside sa Be a 2 ee 
lien extends to sale of moveables ` * oe ows — E 
mode of enforcing such lien «se ews — — rr — | 
partner's lien on partnership property sse Ne, Meng Zë — 


does not extend to property eabetivuted for old stock-in-trade often: 
nor to specific chattel purchased in good faith from another partner D 
joint purchaser's lien... pa E — — 
aces en for atvances made om aco of pina E aN 
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Lien—rt: «sed, 
of remainderman, on profits of limited owner guilty of waste eve 
of landlord on tenure for rent, a first charge under Bengal Tenancy Act 






























of Mabomedan widow for dower oe wen es 
of Hinda widow, on estate left by her hushand for maintenance 187, 784-785, 925 
for price of seed under Reg. VI of 1823 * svi eee — 
for owelty allowed on partition eee — e * 
creditor of deceased Hinda has no lien on assets ge ove 
maritime hens nature and incidents of ... ewe we 
creditor of deceased Mahomedan cannot follow estate in the wer of bond 
Éde purchaser J Ca 
liens net enforced against bondi fede paidin for value ` — ... 177, 920097 
Jcorrat Lrews get * Hi J ge 1ss—19l | 
Possrssorr Lieys— E , 
natare of, and persons entitled to = E * .. * D-NE 
no lien where contract not pegformed in its entirety op e s ee 
person detaining goods for enforcement of, not allowed to add charge for 5 
keeping them bük dë gg pe ep * eeg OOF . 
of innkeeper * D * oe * va — — 
of carrier van geg * ee ee wat „i IO 
of Railway Company, for cloak-room — * * wm vun oe 
of shipowner, on goods carried .. * Sr. — * <n ` 
person letting boat on hire not allowed * te 4 — 
when, may be enforced against true owner gut ban = os” OE EEN 
extent of lien of pawnee * eg * * 386, 487 3 
waiver of liens * ms P * ran . 577-578 
(See Waiver, SUBROGATION ) Si 
in case of implied promise to pay in simple mortgage awe ia ane 
mortgagee under swripesAgi not allowed to plead, with regard to unpaid rent 
i when accounts taken Ke e Gs Ki deg 
Í extinction of security by operation of statute of ath gw 
right of creditor over pledge not affected by statute of — ... weg 










period of, for enforcing vendor's lien ` exe — F 
suit by mortgagor for surplus sale proceeds ges Get nee 
to recover title-deeds from mortgagee ` oui — Se 445 
anit by mortgagee for surplus proceeds on sale of security — ae 
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INDEX, 

Limited Owners— i De ; 
lien of eg "wes pg ace tins sòt — 162, 165 
Lis Pendens— — 

doctrine of ... = ate sai geg ese ven 508, 791—802 
not founded on the ground of notice ` eee ee eeh 608,791 

* «doctrine applies to compulsory sales wae acs ees .. 800-801 ei 
what orders will bind purchaser a sek «us see én.’ ` Kee 
what is active prosecution of suit ese * s.. soe 791—793 ` 
when, takes effect e vue ons * eas see 794-795 
right to immoveable property must be directly and specifically in question ... 795 
administration suit by creditor nie bës eng 
what transactions affected by ... ai eg ane 
and to what extent... ees eeh eee súa 
transfer must be by party to suit or proceeding ... won 
knowledge by opposite party of transfer immaterial et? 
does not create charge eee eas ef see 
suit must be prosecuted in competent court sa. ove 
charge created during pendency of suit does not affect priority 
doctrine does not apply to moveable property _... eg 


Local Mortgages ix CUSTOMARY MORTGAGES.) 


Loss—(See DESTRUCTION OF PROPERTY.) 


Lunatic— 

powers of committee of Fc? aac Gd des 
Mahomedan Law— 

historical sketch of ` en * * * a 


no distinction between pledges of moveables and immoveables 





Maintenance— 
of Hindu widow, how far a charge ge * * 
Managing Member— 
power of, to mortgage in case of necessity ont ean 
rule applied to Christian converts following Hindu usages 
Maritime Lien s.. as, J.. s.. Sew o 
Marshalling— | 
doctrine of sce eee ven ave oa o Ga? | 
cannot affect rights of creditor or third parties ...e © ... 416- 
enforced only against owner of encumbered property and vo volunteers 
rateable distribution of prior security, — oth funds 
char ged ... OT 
` effect of notice of p prior c 


- none in favour of pu 
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Marshalling—cvn inne. 
mortgagee’s right to primary fund not affected by reason of mortgagor's on Se 


wë 
p 
SAP 


bm 
A 


personal Covenant s.. s... ese CET s.. ... oo ? A 





puisne mortgagee cannot prevent prior mortgagee from taking the first money 
realised from any of the securities... eg eps ows - 
second mortgagee cannot enforce, where first mortgagee forecloses; but other- 
wise where decree for aale ` ave an ech aad eee 
single creditor on redeeming double creditor steps into the place of the latter vm ` 
and in England may throw his own debt upon both estates wah 





>. 


4 fe 
se 
a 


right of single creditor when double creditor obtains satisfaction out of fund 


secured to former... site EN im — woe 427-428, 875 E: 
surplus proceeds in the hands of double creditor or surety how applied * ve Pex 





prior mortgagee of one estate cannot enforce, against second mortgagee of © 
two estates ey geg * Sg e ees ar ii 
principle of, only dabi where different debts secured on property E — 


doctrine of, not applied unless two funds actually in existence Di — See 





belonging to common debtor. Lë * Zeg 


Gë 
— 


unsecured creditor, right of, to compel mortgagee to resort to mortgaged 
property first — — ses ees seg eee sen 





mortgagor cannot ordinarily require creditor to proceed first against security 
right of policy-holders to claim, against creditors of insurance company 














grantee for value from mortgagor may claim A aa — 
person getting part of the estate in exchange may enforce Sa 
gight of volunteer to claim — gë F 
none at instance of mere judgment-creditor * wa sis : 
rights of purchaser of one of two mortgaged estates mec? 436—439, 813—815 
purchaser under decree on second mortgage entitled to * a Dës 
purchaser at execution-sale cannot enforce, against mortgagee as eos me 
rule of inverse order where two or more purchasers a 439-440, 814-815 — 
knowledge of incumbrance by prior purchaser immaterial ... ES * ap F 
right of person having agreement for purchase... * * 
allowed, though question not raised in pleadings ... aor 
Material Alteration— 

effect of = enn e aut — wat 

-Maxims— 
where the equities are equal, the law shall prevail WW 
he who seeks equity must do equity tare Gab ai 
all deeds are to be taken most strongly against the maker... 

~ certum est quod certum reddi potest ` sen awe * 

; expressio unius est exclusio alterius eve * aa 

lex non-cogit ad impossibilia aut inutilia... asa eve 
` nemo debet locupletari ex alterius iucommodo ` — 





omne principale trahit ad se accessorium... one Sie 


r x, ` E be A 
“eo eee — ` | to , 
E J è * 4 
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Maxims —continued. Page. 
pendente lite nihil innoventur ... ve cis tus ag .. 508 

_ qui prior est tempore potior est jure * oe Wé, 451, 453-454, 460, 789 
ubi jus ibi remediam ... a déi seg Ga axe 672 


Measure of Damages — ‘rr DAMAGES.) 







Memorandum— 
in equitable mortgage, merely evidence of deposit and not of contract oe. 211 
but nature of security determined by the terms of eee << 206 
registration not necessary, if it does not embody contract ... ... 206— 209, 211 
admissibility of oral evidence in case of inadmissibility of ve 206, 208, 209 

(See ORAL EVIDENCE.) 

Merger— 

(1) merger of lower in higher security, (2) of a less estate in a greater 
estate ses rhe ese ces gei anc aes « 549 
of equitable mortgage when followed by formal mortgage ss. 214-215, 549-550 
lower security revived, where higher security ineffectual ... ane ion! i, 
remedy must be co-extensive with earlier security geg e ant HEEM 
none where contrary intention either express or implied ... his ai 551-552 
judgment recovered on debt does not extinguish security — 552-553 
operation of, where security and estate meet in same person cee 553-554 
rule in Toulmin v. Steere and observations thereon Jii eee 554—560 ` 
possible only when security in immediate contact with ownership sss 566-567 
provisions of sec. 101, Transfer of Property Act ... eee ... 572—576, 930 
where payment of charge contemporaneous with purchase of equity of re- 7 
demption see eee H own ses dn 

Mines - 
mortgagee entitled to work open mines = ose cas 
but not bound to make large outlay sce sins si ome 
whether mortgagee entitled to open new mines es. ons nae 
mode of accounting where mortgagee opens new — oda 

Minor— 
incapable of entering intojvalid contract of mortgage ` — een St 
but fraudulent representation{as to age by, may make mortgage binding ` 239-240 > 
powers of guardian of... ove sas eve ove see ihti d 
ratification by, on coming of age relates back to original execution...  ... 94) 
except as against purchasers for value... — ege — 
ratification need not be express... — * oon, ei 
right to avoid only a personal privilege and must be exercised promptly 
may take a mortgage ..- en eee one s. 


rectification of, of property in a deed ... eg. ée ; 
extrinsic evidence admissible in case DE it P E T k 
SM | sË, E 
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Misrepresentation— 


priority lost by i eee * ees eg oo 
(See PRIORITY.) 
Mitakshara Family— 


right of undivided member of, to mortgage his share for personal debts 















































whether mortgage by father for present advance would bind the sons 
whether sons necessary parties in suits on mortgage of ancestral property 689, 880 ` ; o, 
Money-Decree— . É 
on mortgage does not extinguish security kee ER * 92-93 £ 
mortgagee cannot sell mortgaged property in execution of s.. 714—T16, 920 # d 
Mortgage— 2 
derivation of the word according to Coke and Littleton ` — d — Se 
various definitions of vit oan ji * an 80-81, 810- SE 
of land in foreign country governed by the law of the sit e E i 
situs of mortgage-debt inte a f E Bes 
whether prohibition to transfer extends to transfer by way of E P. 
right to claim specific performance of contract to * Ge ge ec 
regarded as personal property in English Ing 8 hn: Gan 
but will be converted into real property on foreclosure aa —— 
assignment of debt generally carries security with it — ——— 
creates right ia rem enforceable against purchasers for value Let, 96, 27-98 
classification of mortgages in the Transfer of Property Act 98, 139, 818-819 
| distinction between different kinds of ... : J 825 
(See SIMPLE MORTGAGE, Ac) 
= difference between sale with clause for repurchase and — 111—114, 824-825 
time for payment not of the essence of contract of of ES ssa 269 k 
tests for determining whether transaction sale or * ... 114—118, 121 ? 
tests applied by Mahomedan lawyers ... a * 3 2 it = 
in doubtful cases court leans to construction in favour of r ight of redemption 122 ` 
5 









lease how distinguished from vec * dei ... 131—135, 824 
(See ZURIPESHGI.) 
Mode of creating mortgage— 





no particular form necessary... ee = ER Ge GC 
bare covenant not to alienate does not constitute... fas bag — i 
intention to create, must be clearly expressed ` . ZS dei 196—198 i $ S 3 
in doubtful cases deed to be taken most strongly against maker... Kaé-: geed 
registration when necessary ... ase eee ave — Le = E Sé" 
= signature of mortgagor necessary ve ege geng ong 
k attestation, meaning of * een ag = ae 


_ effect of want of attestation ` — ai * e — 
— * to be contained i in deed of see eee eas vg — Kä 
E: Se * WS securing — advanees eee DEI e ese i. SES F ey 











si 
INDEX. 
Mortgage —continued. i ; a 
by deposit of title deeds ite sii sas ais 202—220, 827—831 ee 
(See EQUITABLE MORTGAGE.) pes Sé 
subjects of mortgage ... Se? d duv — ... 226, 766—770 = 
(See SUBJECTS op MORTGAGE.) = 
description of property should be sufficient eee * eee 227, 232 ` Ss 
subject-matter of, how ascertained where no precise description «s. ees 819 
stipulation that debt may be recovered from whole of debtor's property does ` a 
not of itself create ... wal vee aia ge — — — 

(See GENERAL MORTGAGE.) e 3 
of future property... e E ge gen es 232 — 237, 238-239 a 
(See Furore PROPERTY.) E a 
effect of conversion of mortgaged property ees aes 332-333, 863-864 = 

. mortgage attaches to renewed or substituted title, when 347-348, 351—358, 820 pr 
indivisibility of mortgage security ke —* SÉ Ki ya BOON ies 


(See REDEMPTION, PARTIAL REDEMPTION.) 


(See Fixtcores, MOVEABLE PROPERTY.) 



































breaking up of, when portion of property becomes vested in mortgagee ege 303 E e 
of moveable property ... be Ss — Sc éi 237 —239 EES? 


capacity to make * = ida E 239—252, 7 70-771, | ea 








(See Minor, Power TO MORTGAGE.) 
any person capable of holding property may take one Va 
what passes to mortgagee under des ese 341—345, mmm 
what passes under, by party in whom interest vested in different a K 
character ... * WI des * deg ... 249-250, > 
Mortgage-debt— s — a ; * 
assignment of, generally carries security with it — 91—93, 773-7 7 
distinction between assignment of money-decree on mortgage and "1 BW 
compulsory sale of, does not require attachment of land ... wegl 2? * ef 
registration of deed of assignment of, when necessary to transfer charge — — 
whether document necessary for assignment of ... — ae 
situs of nan soe ees ese see — E Kë? 
Mortgage Debentures— Pras 1 
whatare ase * E * me CC EEN 
do not prevent company from carrying on business „e e | — — 
take effect on specific property, only when company — ka or re 
appointed s.e — se ewe he 
bind ouly assets then in existence ` wes — e 





_ priority of, over subsequent — ae 
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Mortgagee - Page. 
uot entitled to charge for professional services or personal trouble ... 36, 279, 600 
exceptions in English law iwi * geg ove “we em S19 
mortgagor in possession treated as agent of Ki ih a 259-260 
what acts of mortgagor are binding on ... vee “se 258—260, 374, 821 
agreement to pay enhanced rent by mortgagor wnen binding on ` — un 260 
remedies of, for acts likely to render security insufficient... 261—263, 377, 842 
fraudulent conduct of mortgagor cannot defeat interest of ebe 347, 378 
adverse judgment against mortgagor does not bind —* 374—376 
when entitled to enter into possession... dës at ... 370—373, 603 
entitled to emblements on entering into possession wee SH 261, 616 
(See Possession.) 
when may claim damages for trespass ... Sch es e 263-264, 383 
right of, to damages in case of waste des SÉ? ës de vun ` 843 
cannot recover anything in excess of injury ae = aaa een ` AN 
not bound to enjoin waste st? — * d Wi — ae 
collateral advantage, agreement for, by ... — we nn 269, 273, 282 
stipulation for pre-emption eee ane Ke gei 269-270, 834-835 
stipulations subsequent to mortgage in favour of ... * 283 284 
release of equity of redemption by mortgagor ... 2 sc 284, 835 
when not allowed to enforce personal covenant by mortgagor ike 293, 385 
obligation of, to re-convey on payment ... úse sue 311, 380, 703, 834 
and to put mortgagor in possession if necessary ... * i we EE 
aliter where mortgagee evicted by title paramount gë — o 
rights of puisne mortgagee against prior SH 298, 312, 864-865 
right of, to apply balance of proceeds of Ree property to satisfy other 

debts due to himself G — Së — 218. 474-475 
not permitted to take advantage of his own — or neglect — see E 
estopped from disputing mortgagor's title wae ane s E 
but may show that mortgagor’s fitle has determined — wee šis 320 
may put person claiming derivatively from mortgagor to proof of title an 2 
` cannot avail himself of objection which does not invalidate transfer «. SL 
of leasehold cannot be sued as assignee on the covenants ... gef oe 379 
but liable to pay rent when in possession wid Sé. ii CPS 
and also when name entered as tenant in —— books ... Ze see 379 
not a trustee for mortgagor — — eey we owl sc ote ee 
effect of purchase by, at sale held free from incumbrances whennotin possession 379 

purchasing at execution sale with leave of court... ons eg Nr, ` GC, 

effect of release by, of part of mortgaged estate ... eee 330 —382, 533-534 

{See RELEASE oF SECURITY.) e 








prior mortgagee with notice is answerable for proceeds paid to wrong person... | — 
cannot affect rights of puisne mortgagee by any dealing with property ` 383 


— appointment of receiver * an asi eee gesch ze 
in (See Receiver.) ` 








Mortgagee — continued, 


Remedies of— 


foreclosure or sale when allowed de ess ous 324—332, 843—845 
(See FORECLOSURE.) SS 
under usufructuary mortgage ... SW er “ae wo ORG 845-846 
under equitable mortgage ave eos aut T ia 330, 830 

(Sea EQUITABLE MORTGAGE.) 
rights of mesne mortgagee against a puisne mortgagee * i! 1 865 ` 
when, a trustee foreclosure not allowed isa vee We wee 331, 843 
not allowed to foreclose or sell in case of mortgage of public undertakings 331- 332 
rights of, when mortgaged property is converted into money 332-333, 863- 864 
power to sell without intervention of court oun og 334—336, 849—858 


(See Power or SALE.) 


when entitled to sue mortgagor personally cus 103, 337—341, KS: 


(See PERSONAL LIABILITY.) 


accessions to mortgaged property, right to eee ene 341, 350, 858.859 ` ES 


(See ACCESSIONS.) 
fixtures, rights of, with regard to * ede 341 -—345, 772-778, em 















À 


g 


— 


Ke ES 


SS 
— 


(See FIXTURES.) ae * = 
















good-will, right to ` wes dé oe Ri Wi 245-246, H 2, £ — 
(See Goo⸗-o. viuu.) a — 

entitled to compensation money paid for injury to mortgaged premises... 346, 86: 

right of, to renewed lease obtained by mortgagor sei * 347, 859-860 ` 

when mortgagor renders renewal impossible by purchasing reversion ` ` oo d 

whether entitled to priority over bond fde purchaser... un Bä 

















(See RENEWAL or LEASE.) - * 24 i 
mortgage attaches to genewed or substituted title when ` n — 


— 347-348, 820, 
substituted security, right to t.. eee ser DT Zeg E Ge KL: 
ee 


mortgage attaches to land allotted to mortgagor on partition s.e. 


(See PARTITION.) | 

not bound by fraudulent partition or exchange by noes 3 
estoppel between mortgagor and ows ‘ve — 
( See ESTOPPEL.) | 


expenditure by, when allowed se eve wm 
( See — EER Monrascus D 





right of, to sue — 
remedies allowed to, for pr 
r name in 
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Mortgagee—conrcluded. 
Suits— 

right of, of interest of tenant in common to claim partition Zug 
necessary party in action relating to mortgaged premises ... * SS 
and in suit involving accounts . d eeh die Ki ees SÉ 
but not if his interest not sought to be affected ... Wi Se oe 377 7 
right to sue for specific performance of agreement with mortgagor a -M hr 
right to enter caveat on the ground of forgery of will ... D ao S 
may bring suit for sale after judgment on covenant Ld * Giel 





right to apply for decree for balance of mortgage-money ... 709-710, 901 —903 ES 
restrained from selling mortgaged property except under decree for sale — — 

712—716, 920 — 
not permitted to proceed against other properties on obtaining decree for sale 716 
et of sec. 295, Civil Procedure Code, on mortgagee’s rights EN, 717—720 








of moveable property, rights of Sé SR ch ist n EE 
(See Suits.) , l i e 

Mortgagee in Possession— SC E 

position of ... Gë * E KE * 600., 603-604 ` Or 

not a trustee for mortgagor ~.. ER LC A — aa 

relation between mortgagor and, not that of landlord — tenant i 

when liability to account as, arises * cai * 

when mortgagee is said to euter into possession ... ee Bei 


mortgagee taking possession only of part of mortgaged promises ... 
when liable for loss to mortgagor, where he refuses to take possession 
position of, when mortgagor-in possession under attornment clause 









mortgagee taking possession cannot give it up at his pleasure wee 
Rights of— 
power to appoint receiver ‘ae ven * ees 
(See Receiver.) - 
entitled to growing crops on taking possession... * = 
but not to crops already removed avi oe dës ewe ` ee c 
"nor to past rents wee San o ose ase ies DI 617 


entitled | to eject without notice tenant put in after mortgage by mortgagor ... i S 

‘interest “of, may be transferred to third person without assent of mortgagor æ. € 
a liability to account after assignment ` — eg * — SEN -616 
— open new mines ege ada SZ ivi vu  “—@ie 








e allowed money Lech 


KC? Ae —* 
” ne, nin 





ií Fe’ ne nt, Z or 





m tT" 


Mortgagee in Possession —«entinued. — ` "Ss 


_ Accounts, Liapinrries së 
` (See. Accousts) ` deg Rep 





to support mortgagors title or to establish tmortgagee’s title s.. 637—638, 862 ` 
costs of maintaining mortgagee’s title to security against third persons - ... 633° 











costs of actions allowed, so as to indemnify mortgagee against loss ... wee 638 
for preservation of property from forfeiture or destruction eee 639, 861 d 
for renewing lease usa deg oes gue “ts — .. 639 
costs of insurance, when allowed and to what extent see ... 639, 862—863 
mortgagee’s payments may be added to principal money — ace s.. 640 | 
but do not constitute part of principal or interest one eee aw OSLO Sam 
does not acquire independent charge for his advances — * ws C8 ER 
‘not entitled to lien for payments, after releasing security ... eee 654—655 
can only claim payment for advances in accounting ef sae 655, 862 
unless unexpected charge imposed on property, when he can sue at once eee 655 
when usufructuary mortgagee may sue for payment of revenue ... 655—6 





— e 
4 KT 
d e > d 


disbursements distinguished from ‘ outgoings’ one TT we 
outgoings not to exceed rents and profits Di ge Zeg gen. EE EH 
expenditure necessary for obtaining profits, as a rule, charged  againae proli 641 re 
Repairs— | E 


no allowance for ordinary repairs, when mortgagee not called upon to ek: 641 S 
whether entitled to allowance, only for absolutely necessary repairs 642 



























reference to previous law necessary in construing T. P. Act een * 
expenses for substantial repairs allowed formerly eg gäe 613—€ 4 S ‘ 
no change made by the T. P. Act D ave vite ug pg Cd 
necessary and substantial repairs not always distinguishable aes 


(See REPAIRS.) 





Improvements, Allowanee for * wë — Bo 
(See IMPROVEMENTS. ) . — 
Liabilities of— mae — A 
cannot acquire irredeemable interest by purchase, when in default ... (861 
duties of, under sec. 76, T. P. Act ewe 603, 618—627, 631—632,"866 b—S 870, — 
when in possession of mines and quarries sas ond — — 619 ` 
for involuntary waste ... eve áva ege een — SÉ 
to keep building in good repair ` .. pes geg ` SC 
to make necessary repairs out of income .. eee eee 
extent of liability ove — eee ove ‘one 7 ee 
must use best endeavours to collect rents and profits vg EECH e 
liability for gross negligence of agent ... * cow — 
not chargeable with gross Së ee for not embarking i in speculative li 
wilful default, what amountsto  .„ ... ge A = ih ae 


_ for not applying insurance money in — ri 
nane for ——— "e be jà 
nor for damage by tenan 
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Mortgagor— 
right of redemption of D geg d * 264, 317. mam 
may redeem any one mortgage, without redeeming separate mortgage on o 
other property fe ave ste * cee 312, 835—836 
validity of agreement restricting right of redemption by eeng 266—282 
(See REDEMPTION.) — 
interested in part of mortgaged property may redeem whole +». 307—309, 835 
may demand reconveyance from mortgagee on payment... fun 311, 833 
can maintain suit for recovery of payments made under protest ... ... Bäi 
implied contracts of, under sec. 65, T. P. Act awe eva 312—313, 839— %1 
right of, to accessions .. viva — SC? Ser: 314—316, 837—838 


(See ACCESSIONS.) 


entitled to benefit of renewal of lease by mortgagee wat 316, 838—839 

eannot charge mortgagee for improvements or payments for protecting 
security — — * dei * SS 346, 654 

not bound to renew mortgaged lease, — no agreement... ae um OFI 


estoppel between, and mortgagee or transferee 358—366, 395, 697, 821—822, 590 
(See ESTOPPEL.) 


effect of covenant for further assurance cae = * wen ` SÉ 
puisne mortgagee, rights of, against ag ae van * 366, 369 


(See Poisne MORTGAGEE.) 








may claim to be subrogated to mortgagee’s rights, when ... — wae 
cannot ordinarily compel mortgagee to proceed against security frst aa d 
b can sue mortgagee at once for paying revenue payable by the latter ... 632 
ought to include claim for overpayments in action for redemption ... « sat 
covenant to indemnify by, extends to what KS =e * nn 340 
personal liability of ... wie awe see 103, 337—341, 847—849 ` 
{Sea PERSONAL LIABILITY.) 
none for costs of mortgagee, unless guilty of misconduct eee se — 
nor for expenses of mortgagee for renewal, unless agreement aus que 
(See RENEWAL OF LEASE.) — 
cannot be compelled to pay expenses of mortgagee, unless he seeks to redeem ae == 
656—657, 834- — 
when usufructuary, can recover possession sec See 287—288, EE — 
Mortgagor in possession — =i T- 
not a trustee for mortgagee gës Bis * gie ee ss. ` 


acts done in accordance with usual course by, bind mortgagee we, 258—259, 263 
where mortgagee estopped from questioning lease by Es 259 
may not impose easement likely to render security insufficient 


treated as agent of mortgagee for many purposes SCH 
may bind mortgagee by dealings with landlord ` — Sa 
not liable to account for rents and profits — Kë 


— liability of, when wrongfully withholding possession from mor 
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- Mortgagor in possession— continued. i Paje. 
liable for voluntary waste, when wit — ass vids 261, 842 

may be restrained from committing waste by injunction ... ste 262, 842 
liability on covenant to repair ... ae — së ve wee 261 
whether compelled to correct permissive waste ... eas F c. 262 
cutting timber by, restrained if security insufficient ene * 680 

may be restrained from removing fixtures TF eee see ees 262 

sale by, of goods when protected eee ove eee — ven 263 


Mortgage Decree cc DECREE, «c.) 
Moveables, Hypothecation of— 


validity of gz gg z.. H... H.. b’. t.. =... 23, 147—149 
differs from pledge in what respect eee Le ene sae — ae 
may be enforced against bond fide purchasers Ké eee Fe waa. Tech 


Moveable property — 








what is ova dës ep ge saa ene s.. 238, 755—758 
pledge of ... aes * saa bai ene — 144, 238 
(See PLEDGE. ) | 
no formalities necessary in mortgage of be * sie ee ae 237 
delivery not essential ... wud ge * px * 238 
every species of, may be subject of mortgage — see een — 
mortgage of, by insolvent gives valid title when ... = eee . -252 - 
redemption of mortgage of, after expiry of time eee e E eS 
right of mortgagee of, to foreclose dag ses own ads s. 384 
(See FIXTURES.) vw 
Muddatakryam— i 
mortgage by conditional-sale in Madras... iat 110n., 824 
Mutwallee— | P F 
power of, to mortgage... ees eee geg one eee von kee 
Negligence.—(See Gross NEGLIGENCE.) 
Negotiable Instruments— : 
what are * * ege age avi 
not affected by T. P. Act aes awe oe ep 
_rights of pledgee of ` — iwi “at "ei wed 
rights of indorser of Jillof exchange ... ese ace 
Niawa— 
| a form of Panjab customary mortgage ... SS Sc 
Non-joinder.—(S¢ee PARTIES.) 
Notice— 





of assignment of mortgage to mortgagor, wheihte necessary tte 
purchaser of equity of redemption not bound to give, to mortgagee 
mortgagor when bound to give notice in England before os ao ay 
how to be served me awe eeng ee e ; 
notice to one joint-tenant binds all oe — s 8 d fg 





Ei 
J 
í 
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Notice—continued. k @ 

to trustee binds cestui Que trust wiht des ong oes 
to tenant for life does not bind remainderman * = ade 
different kinds of Jas vc ges eeh ow ees 

(1) Actual notice— 
what is ace eds a vas bea — 509, 510, 754, 758- 79? 
suspicious circumstances or general rumours do not amount to oes 510, 753 
statement by stranger, whether it amounts to * ous ege 510, 758 
mere inaccuracy does not render, ineffectual ai een ëm 510: 758 

(2) Constructive notice — e 

















what amounts to ve wa seh sä Jus * 509, 7; 
specific circumstances calling for enquiry ES ei be ice ON 
meaning of “ought” in sec. 3, Transfer of Property Act ... - A $ 759 = 
classification of cases giving rise to * ee ES? 5f1—512, Cen 2 
mortgagee not making reasonable enquiry regarding title-deeda ` 
neglect of usual or recognised means of knowledge cii bg 
no, when enquiry would have led to nothing A 

» when actual notice of deed is, of its contents ie — wë 512, 51 
notice from physical condition of property kk * * 
possession of title-deeds by stranger is, of charge... * sue 
when possession of land amounts to dëi * 8, Sc SL 761 

' whether possession must be actual occupation * faa 514—516, 761, Le 
vendor remaining iv possession whether, of any title ene 

` whether registration amounts to ke Zi SS sissi 760, 883 
doctrine of, to be applied with caution ... bes * s.. 519 ~530, 7 * 
does not apply to commercial transactions evi son vt od l 
whether principal bound by, imputable to agent ... ep d ong 

` (3) Imputed notice— 

` what is ae eee — ege ele ege age vm J S 
law of, contained in sec. 229 of Contract Act... E . SE 
agent for imputing notice, how constituted ese eve eee 762, 763 Ab 

' where agent implicated in fraud eee * * ene - SHE E 


person employed for purely ministerial act, not agent for imputing notice 521, 768 y 

Effect of notice— E "e 
no distinction between different kinds of nm oad * 
bond fide purchaser from person taking with notice not affected by it 
person with notice purchasing from bond fide purchaser protected ... 
as affecting priority — 














in case of equitable security ... na — * Kë 
e in case of mortgage to secure future advances ... eve ote 
of registered mortgage against earlier unregistered deed em 


incumbrancer having notice of earlier — before payment or execution — 
denial of, how pleaded * ga pes * — — H 
burden of proof of —— 2 eva s.. èso . ef - i sch o è € - 











Novation— 








definition of ... * * oat 
distinguished from merger eee — ae "Ee ege Web * 
different kinds of sa Gen Te ée ` ee aus 540— 541 
where pledge for old debt and further advance by new bond ‘ne 541- 543 


Onus.—(See BURDEN or PROOF.) 


Oral Agreement— — 
‘whether equitable mortgage is, under Registration Act .. eee we 215. 
future advances under equitable mortgage may be covered by subsequent 206,216- 217 


Oral Evidence — n 





not admissible to contradict memorandum in equitable mortgage ... ce 206 
but admissible to prove subsequent agreement... ese SE omg 
admissibility of, where contract reduced to writing ees ven 208, 209—211 


admissibility of, to prove consideration different from that stated in deed 822, 823. 

admitted to explain deposit of deeds, though memorandum inadmissible 208, 209, 212 — 

admitted of acts and conduct, but not of intention, to show apparent sale only 
a mortgage ewe wwe nie sae .. 221—224, 


Order Absolute— = 
when and how may be obtained by mortgagee ... 703, 728—729, 891, 897—898 — 
application for, not governed by Limitation Act ... S za * epp e 
effect of receipt of rents after day fixed for redemption ... SÉ Gaare = 


8 i 






` l 
— fad Be 























mortgage-debt discharged on, for foreclosure = .. = — * 

whether liability for costa discharged by... ees * aes 

how re-opened .. dE s. s.. DI eee | 
Ostensible Owner— 

mortgage by, In excess of power * ee — Sa" 





Otti— — l 
incidents of ... ioe wit * =. 

Outgoings Zë SS 

| ment Ing of ... SÉ dé Di CR — 


whether costs of collection and management — — 
expenses of revenue survey for laying down boaridaries are not 


—— wt ⏑—— Ai i Zait 


q 
E Zi 






claim for, ES? be inelnded-in action for redemption ` K 
where partais paje deti RE 
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Parties- continwed. 
FORECLOSURE ScITs— 


686 

owner of estate pledged as collateral security oe EN eee ose 687 4 
surety, when he has paid part of debt ... see ees oes eee 687 
partner having right of pre-emption wes see eee see ven 687 
practice, where there are numerous defendants ... ch seg 687, 88t ` 
when cestui que trust may be added ace eee eee sei — 688° d 
representation of contingent interests not necessary een ese 688, 881 
Hindu widow sufficiently represents estate, when... aw a ée" 
whether sons necessary parties under Mitakshara geg ven 

distinction between necessary party and proper party in English practice 

in sub-mortgagee’s action for foreclosure ... * ace 

Won-joinder— 

_ effect of sale or foreclosure, where necessary parties not joined 
right of redemption of absent parties not logt «s. ven ase 

even when plaintiff had no notice ösa een geg een 

rights of puisne mortgagee, when not joined gë ace ane 
accounts, when {binding on absent parties — ane > 
objection of, should be taken at once... ee een E 





— 
CENTRAL LIBRARY 















Plaintiffs 
all persons interested in mortgage-debt should join as ase ave 
mortgagee refusing to join as plaintiff may be made defendant one 
one of several mortgagees may foreclose, when... HI dÄ 
assignee of mortgagee alone to be plaintiff, where transfer absolute 
aliter, where mortgage is assigned only as security ie oes 
benamidar can maintain action on mortgage ase ace ass eee 
when unsecured creditor or legatee or next-of-kin may sue oun DI 
Defendants-- d 
mortgagor need not be joined, when äi val adi one D? 
all persons interested in equity of redemption to be joined 680—681, 880—881 
purchaser with notice of covenant by mortgagor not to alienate s.. 
whether prior mortgagee, a necessary party ise geg — 681, 682 —686 


right of prior mortgagee not affected by making him party to action forsale 682 3 
when party joined as holder of subsequent mortgage, his rights as prior ki 
mortgagee not affected by decree T ge ae see ane 
persons claiming under prior title, sought to be made subject to plaintiff’s 
security * eee aoe 








S 
3 


persons liable to be affected, other than assignees of enge property 
judgment-creditors who have attached mortgaged property 
creditor obtaining decree for sale in administration action 


DEET s.. eve 









plaintiff not allowed to proceed, if fact of non-joinder comes out at hearing 6 





but leave to amend granted, as of course — 
* E j 8 hiss 
EI? Se oeo ape 3 Leen 
oe l — 
wie "AN dp 
GER? WC Oé CN * KW 
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Parties —continued. Page. 


RepEMPTION SvuiTs— 
original mortgagor not necessary party in action between mortgagee and 


sub-mortgagee * iin ges Si * ont Boa, 
sub-mortgagee must be party in suit by original mortgagor ace 720, 882 
prior mortgagee as a rule not necessary party in action to redeem subsequent 
mortgage se. * Be jai van kui ‘ac — jt: 
co-mortgagor necessary party, when gas eee ave eee one. OUL 
third person may be made party, when ... eee ave ses e wei CAE 
original mortgagee assigning mortgage absolutely, when made party iad "2 y 
where action by person, not made party to previous suit ... eee SSC 
(SeesAPPEAL, SUITS.) 
Partition— 
by mortgagee not binding on mortgagor eve ees eee ve, 319 
when mortgage attaches to lands allotted to mortgagor on * 351—353 
mortgagee bound by order chargirg costs of, on mortgaged property S l, y, 
mortgagee not necessary party in action for ban ap see wen OOF 
but may obtain leave to attend as quasi party —«-- geg ee ege ` Se 
mortgagee not bound by unequal, effected by fraud ent wc wee ` 353 
whether mortgagee of interest of tenant-in-common may Claim ` s. am - 
suits for, by mortgagee one sae “un ace DI 373—374 
Patni Regulation— i 
lien under, by deposit to stay sale ae oan eee geg ` Lg whee EE 


Pawn— (See PLEDGE.) 
Pawnee—(See PLEDGEE.) 
Payment and Satisfaction — 


until accounts taken no, of mortgage from rents and profits deg 
(See Extinction OF SECURITIES.) 
Penalty — 
relief given by equity against .. sos swe ees wee 
distinction between interest and eem with * Na 
exorbitant interest affords no ground for relief ` es geg Ge 
whether stipulation to pay higher rate of interest on default penal 
not penal, if agreement to pay from a future date oes een 
but agreement to pay from date of bond, held penal ae A 
such agreement, not divisible e.. eee aoe eee e.. 
Personal Liability of Mortgagor— 
in simple mortgage... ane eee owe «00 nis 
(See SIMPLE MORTGAGE.) ` 
in English mortgage ... << ~ ees E Ka 
none in mortgage by conditional-sale ... = «.. ast Va 
nor in usufructuary mortgage ... awe ase awe * 
unless agreement to the contrarx ve gab a ae s ee 
when may not be enforced by mortgagee — — — 
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Personal Liability of Mortgagor—continwed. 
mortgagee cannot enforce, unless able to restore property — 
where no express covenant to pay cee ete eg 337—339, £ 
where mortgagee’s possession disturbed ... ave — 

none, if security merely assumes new shape om ebe ase 

when mortgagor refuses to admit exeoution before registrar Zë =. dl 

mortgagor whether liable for mortgage-money only or also for damages 3n, si 

For expenses of renewal wu * 


for costs of mortgagee see X * 


purchaser of equity of redemption, not personally liable ... sol 
nor purchaser of portion of mortgaged property in suit for contribution 449—446 — 
for advances by mortgagee for expenditure, when arises... dë — 
decree enforcing, if sale-proceeds insufficient Kë Fé 709—710, 901 ~ op ` 


Period of Redemption— 
in suit for foreclosure or sale... we own * . 7O1—703, eau 

? in suit for redemption bad E: Si Gi re 728, oon <2 $ 3 
enlargement of time, not usually allowed in suit for redemption ... — E 


(See REDEMPTION, TIME ror PAYMENT.) 


Pleadings—(See "rte" KSE 


Pledge — a £ 
proper subjects of * ofa gc ate vice * 144, em ` = S 
by parol valid — * ide de e — woo ES 
distinction between mortgage and * ER = E 145, e E 
distinguished from common law liens, giving only right of detention 
when pledgee may use goods pledged ` aoe aa E? = a 

. delivery of property essential to constitute eee vik 147—149, oan 5 ` 


mere agreement to charge moveable property does not amount to 

of documents of title in case of mercantile agents = E 
; -validity of, by persons in possession of goods or documents of title ; 
release of part of security by pledgee is only extinguishment pro tanto 
destruction of, extinction of security hy adi "2 * 
no extinction of, by redelivery of goods to pledgor for limited purpose 







Statute of Limitations does not affect right of ereditor o 
accessions to, to be delivered to pledgor on redemption 


H = 
9 
a = Ze a 
= 



















= Ca nature of right of ee. ET act — Se ee? = k 
` ` remedy of, in case of default ... — “ik ne 
= Decomes wrong-doer, after refusal of Propi tei: — — — E 





na | bound to erst d 5 by a URSE beige 





~ AL im 
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Pledgee — continued, Page. 
rights of, of negotiable security S e aan ... 384—365, 667 
power of sale without judicial process, on default™of pawnor = y 385, 386 
notice of sale to be given to pawnor gar Ka Gen ap .. 385 
purchase by, himself not allowed Se wink * ian dace SK 
such purchase however does not put an end to pledge wns — 203. 203 
no liability of, for loss on fairly conducted sale... * ace — Sn | 
may sue pledgor on personal covenant for deficit, after sale oes — 885 

- right to sue pawnor and to retain goods pledged as collateral security dës x 385 
may also sell through court gg eeng E ase oes eae 385 
lien of, extends to necessary outlay for preservation of pledge and aló to o 

extraordinary charges ate die awa * one es 386 

English law with regard to payment of calls on shares by mortgagee - — a. A 

no right of, to detain pledge for any other debt ... Sr E e EL 
except subsequent advances in certain cases ... «a — Sega 

use by, of goods pledged without consent of pledgor not allowed ... 388389 
when such consent presumed bg was wat ae 

transfer of interest by, to third parties ... o Bis Si 

care and diligence imposed upon ak Së ech ER 

effect of, parting with possession —— ah PP, 

liability to account eee — aan wits SC 

mode of accounting against * a x Sch Sg 

(See Accounts.) 

measure of damages for wrongful act of ... wae tat — 

Pledgor— 
implied covenant of title by... ge SÉ 3 ese 
may assign property in pledge subject to pledgee’s right ... aon 
interest of, may he sold in execution ... eee = * 
right of, to accessions to pledge on redemption ... wee — 

Possession- 
right of mortgagee to ... — Se wen Re wéi 
usufructaary mortgagee entitled to Zr — =e — 
effect of sueh mortgagee, not taking A _ Bae 
right of English mortgagee to take  . = «. aaa awe 
nidrtgagee under conditional-sale entitled to, when a SÉ 70—* 
equitable mo no right to — Pas see d — 3 72 
receipt of sce 2 amounts to taking, whet =) an * Ss 606. TE 
insuring property by mortgagee acs ies ie 5 — Kë: 
demanding rent, if tenant does not accept mortgagee. as landlord: ER Bees 

(See MORTGAGEE IN Possessiox.) sg 
when mortgagor is entitled to recover... — 


possession of third party, when it amounts to notice of title E j * 
ea Ste * orier ‘Coxstnuerive Rome? ` . 


ê 
e es PN 
A 


— * or Hindu widow 


managing membef . aes nr eee ees — 
‘ae of Hindu — endowment — — ves 
f mutwallee DI eee ae Ce — eee 
—— SZ? — — E? Sch 
receiver under Civil P. Code... RE T ase ep 
of manager Spelz? ve er Act “allt ta — 
E effect of temporary injunction on, by defendant ian as 
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Power of sale— * 
law previons to T. P. Act OF ane oes ose wee on 
under T. P. Act een fE ei ses ane ene 334—335, 84 
when allowed to be exercised... eee eee ra Ee: 3 
mortgagee not a trustee of the power for mortgagor eee oon 
but must not exercise it for fraudulent purposes we sve 


improper exercise of, does not invalidate sale we m = 
but renders mortgagee liable for damages... : 
purchaser with notice not protected, unless irregularity could be waived — 
mortgagor ... ege eee jas owe ese ese 298. 

mortgagee selling under, precluded from purchasing 
but may sell to corporation of which he is a member 


agent of mortgagee cannot purchase teg ep = — ne 53 A 
not destroyed or exhausted by abortive sale in professed exercise of power | 
purchase-money, how appropriated ; Ze * — 
of pledgee without intervention of court * e — 

Power to mortgage— 
person under disability has not os Ey ët +. a ` 
of guardians of persons under disability * Zog ES 240—241 ` S 
not generally implied from power to sell io A 242—244 
power to lease held to include, for a term of years eg dë wen METE 
powers generally strictly construed ws file ees ve 244—245, s21 — 
by agents... — was EN ES Bag Sr “M5 

(See AGENT.) 

partnership property by partner ast ase lie sid 


corporation capable of holding land has impliedly, for carrying out its object 
joint stock companies can mortgage, unless expressly prohibited ` on 















railway companies and similar quasi-public corporations have not ... 247, T 
of executor or administrator... ans de Ke + 247—250, 770 
of Mitakshara father ... gë So = * E — 
of co-sharer under Mitakshara of his share * * 











































of acts of ostensible owners in —— Vollen? s. ek: 
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Priority — i Page 
‘qui prior est tempore potior est jure ’... ens eee ... 451, 460—462 
rules governing, in English law ave Ban ans 451— 455, 501, 871 
regulated by time of contract .. me sus ese 455—458 
where two or more deeds on same day, determined by order of execution ... 458 
unless deeds themselves show contrary intention ... iva * wg 458 
where order of execution cannot be ascertained or mortgages originate in 
common contract «at eae eg * oes 458—460 
assignee of part of secnrity entitled to, over assignor, unless contrary intention 460 
of mortgage debentures eee — 7 yas eee 462—463 
of mortgage to secure future advances ... RER vg 463—470, 872—873 
of payments by mortgagee to protect security... bes eee ses 172 
rule in England settled by Hopkinson v. Lolt dei eee ese 466—467 
purchaser of equity of redemption not bound by subsequent advances to 
mortgagor * ius dëi geg gei * ann OBE 
where maximum to be secured, not fixed . öso edy e 469 


where original bond eancelled and fresh — executed Ka old debt 541—543 
exceptions to rule that priority is determined by order of time— 


(1) as affected by registration j * ap eee 475—478 
(2) as affected by notice, when —— vested in trustees ës 480—483 
(3) as affected by delivery of possession in Bombay aot one 483, S71 
(4) salvage liens ies — ade ose 172—175, 483, 484—486 
(5) crown debts WW Zi os eee eee see coe «©6486 
(6) legal or formal in contradistinction to equitable mortgages ... wa SSF 
Forfeiture of— 
by fraud, misrepresentation or gross negligence ... * eee 487, 871—872 
mortgagee not bound to give notice ; but actual misleading causes `. 488—489 
attestation of subsequent deed, without disclosing charge causes... 489—490 
what amounts to negligence, so as to affect * dch — 490, 492, 872 
estoppel by negligence ... eee ose ese sas ees 490—494 


(See ESTOPPEL.) 


gross negligence of one of several executors or tenants-for-life does nob 


preclude the others from asserting * ani — Se 

gross negligence, not presumed from mere absence of title-deeds_... 
merely leaving title-deeds with mortgagor does not cause s.. 492—493, 494 
but mortgagee may be called upon to explain omission Š — E 





mortgagee not making reasonable enquiry affected with notice .., * ti 
mortgagee fraudulently or negligently parting with title-deeds postponed ` he ger 
where deeds are given for reasonable purpose to mortgagor and me rtga é 


is diligent in regaining possession ... ene 8 he 
registered mortgage not postponed in Calcutta by reason of rett 
deeds Së De Za ses geg on CA teg 
Madras cases on the question ... ee ee $ 
. — 
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Priority —cortineed. 
mere possession of title-deeds by second mortgagee does not postpone prior 


title Be * * vee aes re de 491—495 
whether omission to search register causes i LS 503 —508, 516, 872 
mortgagee putting another in position to deceive third person .. 497—500, 873 
ceath que trust not post poned by trustee's wrongful act see vou oe 495 


equitable mortgagee, when postponed on account of omission to give notice .. 500 

as between equitable titles, prior mortgagee vost poned even when innocently 
causing another to be imposed upon ` Swe * «wd ven 503 

legal mortgage in England, when postponed to subsequent equitable mortgage 502 


Efect of forfeiture— 
when subsequent mortgagees can take benefit of postponement of prior 


mortgage ... get oh uae ge sià gp 500, 872 
when puisne incumbrancer preferred to earlier but not to intermediate ones 501 


tis pendens— 


priority cannot be affected by creation of charge pending suit ees ee 508 
Notice— 

priority, when affected by we ama Fc? dës cee — 509 
(See NOTICE.) 
TE 


of proving facts necessary to displace priority is on person seeking to do so... 495 


_Prior mortgagee— 

obligation of, to reconvey property to puisne mortgagee on repayment ice OLR 
subsequent incumbrancer, how affected by release of one of two securities by 382 
when liable to subsequent incumbrancer, for proceeds of property paid to 


wrong person owe es * Se wee OUD 
right of puisne mortgagee, not affected by dealings of sue ales dei SC 
marshalling cannot be enforced by, of one estate against subsequent mortgagee 
of two estates DN ges eng Wë E * eer 
not necessary party to action of foreclosure by puisne mortgagee ... ie 
(See PARTIES, DEFENDANTS.) 
consent of, to sale gives complete title to purchaser ges * — — 
proceeds of such sale, how applied eee aes ote owe 682, 683 
where no consent, sale can only be subject to rights of _... Raa — ` Ze 
rights of, not affected by puisne mortgagee making him a party s. E E 
is not affected by judgment, where purpose of making him party not — 
eich “indicated dn =x — ak ts es wo EH 





[power of executors and administrators under ... — ‘see 
"ant ion under sec. 90 caunot be made, if estate fully —— le: TIO 
` ES Si EEF sl 7 ER a 
b . — — ee 
iain oe $ 


de A Kee 















































INDEX. 
Property — 
what kinds of, may be transferred — anit een em 66- E 
(See FUTORR PROPERTY, SUBJECTS oF MORTGAGE.) i 4 — 
Public undertakings— = | F 
sale or foreclosure of, not allowed pir — en 331—333, Bak Ss 
mortgage of, when oot allowed _ ven ssä sès rx” TE 
remedy of mortgagee of ` erg acs vi * gé wes 816 
Puisne mortgagee— 
right of redemption of * iss 5 — 209, 299, 864-865 
not allowed to redeem prior mortgage, if unable to foreclose mortgagor We ee 
right to demand reconveyance from prior mortgagee eon T E E AE 
mesne mortgagee’s rights against prior and site * ri 331, 865 
mortgagor purchasing at sale by first mortgagee acquires subject to rights of | 366 x 
even after discharge in bankruptcy ... sae Gei ees in SOR 
but not if purchaser at such sale conveys to mortgagor after discharge ... 367 F 
entitled to benefit of payments on account of first mortgage geg gen, ` ZS D 
whether payment must be made directly by mortgagor * one ee Ca 
purchase by trustee in bankruptey of prior mortgage enures for benefit of 
general creditors and not merely of ... — sta ves , 
entitled to all rights of prior mortgagee on redemption «s.» oss 369, 414 


(See SUBROGATION.) 
of single estate steps into place of prior double creditor on redeeming him ... 
and may throw his debt on both estates in England ... ows — 
not allowed priority with respect to his original security over mesne © 
incum brancer are — * — cs e 369, 873 
(See TACKING.) 
rights of, on release by prior mortgagee of part of mortgaged estate 


rights of, not affected by dealings of prior mortgagee s. — 
right of; to claim marshalling ... — Es ea —— 


(See MARSHALLING.) Gänge aaa —J— 


may claim account and payment out of surplus- proceeds in suit for sale by ` a 
prior mortgagee sas ege ses eee — — 706—7 7 
redemption, suit for, by sai * oie. ZC ee eee: c 
rights of, after sale by prior mortgagee when not made party a A 
doctrine of relation bak with regard to after-acquired estate of — ae 
enforced against, without notice — — eee 61- 






may not cłaim charge for improvements &e., against prior gang * 
entitled to benefit of accessions on redemption ` * 


(See — Saban ET IN s Possession. y 
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Purchase-money—centinwed. 








unpaid premium for lease treated as «wa oe ove ove 
security attaches to, in case of conversion of mortgaged property ...332—334, 8€ 
(See SALE.) 
Purchaser— 

from mortgagor DS / to redeem, notwithstanding agreement to the contrary ` 

liability of, to pay unsecured debts of mortgagor ap * 272, 47 

with notice of covenant against alienation by mortgagor, whether bound by — Se 
decree made in his absence sire eee een ee 294, — 

under mortgagees power of sale, when not protected ug ess 335 * 


of equity of redemption, how far estopped from denying mortgagee’s title ... 








such purchaser not personally liable on mortgage e Vë 293, SU ` * 
but bound to indemnify mortgagor, where agreement... gek — — 
of mortgaged premises entitled to benefit of securities paid off, although pur- | 
chase afterwards set aside ` sau iat SS J asa 
rights of, of part of mortgaged property on redemption ... * <a 
on release of portion of mortgaged estate by mortgagee ... aye 380—382 
marshalling, right to claim, by, of one of two mortgaged estates 436—439, 813—815 — E 
cannot be claimed by, under execution-sale ies Pr ven s. GE 
rule in case of two or more innocent purchasers ... oes —— 439—44l, 314 Se 


{See MARSHALLING.) 
subsequent advances to mortgagor not payable by, of equity of redemption ... 
such purchaser not bound to give notice Eé jf RS E? 
but, may be estopped by conduct from disputing mortgagee’s right to recover 
right of, of equity of redemption to claim account from mortgagor wee 598 
{See ACCOUNTS.) . a 
under imperfect decree for sale bound to account, if assignment of mortgage poe 
only aus ve wes ate — * E Sr: 
otherwise, if sale passes mortgagor’s interest, though subject to incum- 
branees ... Dei ef * ag Se * oe 
rights of, under decree for Sale ... - 691, 693, 711, 733 —741, aal ` 901 
crops actually growing pass to gen e SE see 
but not crops severed before title of, accrues * wae 
entitled to rents, although paid in advance to mortgagor ... * 
title of, not affected by reversal of decree geg Ben Wi 
rights of assignees who have not been joined as parties, as against... 735—741 
_ amount payable to, for redemption by assignee not bound by decree... ` 39 -74 
a as between two purchasers, title to equity of EE determined by priority 
| of sale ` —— ost — be * D SE D . 73 37 
ae —— entitled to redemption money ah the extent of h te — a 32. 
— ay oE, oë part of seoupity from mortgagee ... 
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Purchaser for value without notice— Page. 
purchaser under execution-sale nota ~~... ean owe ina si 438 
hypothecation of moveables enforced against ae ati “wh wem EE 
mortgage enforced against ; but not mere charge or lien 97—98, 109, 219, 926— 927 
equitable mortgage, how far enforcible against... a a 830 
mortgagor who has executed ostensible deed of sale, not —** — 222 
rectification, not made to the prejudice of ies eae ase aad 1. 
pledge of future crops, not enforced against * eee e 236—237 
not bound by ratification of voidable contract by minor... e -» 241 
claim by mortgagee to after-acquired title, not generally enforced against 361—363 
not affected by notice, although purchasing from person with notice — ee 
person with notice purchasing from, protected ds axe ine ... 522 
benefit obtained by another's fraud, how far available to ... sec ... 539 
Rateable distribution— 
right of puisne mortgagee t9, of first charge on two funds — 419— 422 


(See MARSHALLING.) 


Railway Company— 


cannot borrow without special authority nor give right to possession to 


mortgagee s.. eee ege sas ene s. +e 247 

Ratification— 

of infant’s contract, how far binding on intermediate incumbrancer ... — ae 
Receiver— 

power of appointment of e e ss eee eee eee 603—606, 889 

power to appoint under Act XV ul of 1866 we sae eee .. €04 

is the agent of mortgagor ʻoe gës s.. cos eee ... 604 

appointment of, by court in what cases ... wu se. ... 698n, 846, 910 
Rectification— 

allowed, where instrument does not truly express intention of parties 223, 821 


but not, where parties intentionally omit to set forth terms — nn 223 
or to the prejudice of bond fide purchaser ... = — * wee 395 a 
power of, as a rule exercised only, where something more than parol evidence. 225 ` 










right to, may be claimed both by mortgagor and mortgagee Go Ka 
may be set up as defence one * oe ST 
power of, not exercised at the instance of a stranger was wn 


Redemption-- 
mortgagor can exercise right of, any time before foreclosure or sale . 


right of, before Transfer of Property Act „å see eee 
admission that mortgage has become irredeemable does not poora 26 
time, not of the essence of contract ace ese tege SS deg — € 


meaning of maxim “once a mortgage always a mortgage” 
restrictions on right of, by agreement at the time of mortgage void.. 


38, 2 
whettqualified restrictions — be allowed BEID 270 
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Redemption —centinued. 


clogging right of, with bye-agreements not allowed ... 267—269, 273—283, 8 —— 
how far mortgagor or assignee bound to pay other debts due to mortgagee on — 
271 — 273, 312, 473—475, 835- ZE 
(See CONSOLIDATION OF SECURITIES.) Be, — 
transactions subsequent to mortgage dealing with right of, valid... 
release of equity of redemption after default valid, except where fraud 284. 8 
permanent lease by mortgagor to mortgagee, after mortgage 
where revenue settlement has been renewed with mortgagee 
where mortgagee gets any advantage by his own fraud or neglect 
right of, of substituted security * see gei 
of usufructuary mortgage by actual payment of money ... 


Partial redemption— 


mortgage must be redeemed as a whole Kë 
exceptions to above rule tea * ed gem 


who may redeem— 
mortgagor as well as person having any interest in mortgaged property ` — 
291—296, 686, 735, 835, 93—206 


person claiming derivatively from mortgagor bound to prove title ... 












primå facie title, sufficient to give right . ke béi H 

purchaser from mortgagor, although cortract to the contrary ge 

only person affected by mortgage m 4 Lë * 

grantee under prior voluntary conveyance Ken jee eas os 

surety or any other Lage liable to pay either whole or part of mortgage- Ze E 
debt dë — ows den 4 206 207. 903 — 905 a 

unsecured creditors and legatees in case of fraud or collusioa oun 296, 722 de 

third person to whom right has been éxpressly reserved Sé 8 297 — 

when puisne mortgagee may redeem purchaser under decree on gë Se — 
gage — gg ie wan * — * 736 — 2 

as also purchaser under decree on second mortgage eee vm 







when puisne mortgagee not allowed to redeem prior mortgage coe | 
when person interested in part of property entitled to redeem whole... 307 “=e 
















right of joint tenants under Hindu law — E e 
Order of— _. 

order in which, — to several persons Zë oe Ka 

later mortgazee has first right to redeem immediately prior incumbrancer ` 
-may be claimed, when— ' 


mortgagor not entitled to redeem, before deb becomes due 
pede gen desch pay mentipr coh ponnien, 






dé 











D SS EEN 
loti 
Redemption—continued Page. 
may be claimed, when— 
when mortgagor acquires new right of ... * tee eee 293, 741—743 
after decree nisi— Ze 
period allowed fer ... d S — Lë * 728, 912 


(See Accousts, TIME FOR PAYMENT.) 
whether mortgagor entitled to redeem, as of course, after time appointed in 





decree, simply because no decree absolute before tender ... ene 701, 891 
whether right lost, if decree for redemption does not expressly order foreclosure $ 
on default of payment within prescribed time ... ée ris PPE e 
mortgagor must make proper tender of mortgage-debt eem sme oor EE 
(See TENDER.) ? — 
when money may be deposited in Court aw ves 288, 878—879, 931 
allowed on what terms to assignees of mortgagor not joined as parties, when 
property sold under decree... * aes ele eos 735 —741 
effect of, by puisne mortgagee ... ës gës . 369, 414, 416—423, 742 
(See Puisse MORTGAGEE, MARSHALLING, &c.) A 
actions for redemption soe ive ons * seg 720—731 


(See Scrts, PARTIES.) 
mortgagee liable for costs of mortgagor in action for, after refusal of proper ` 


tender geg eee gz DE? seg LEG r.. oer 


























aceounting in redemption suite ... cos eee 
where person not bound by decree seeks, after sale 
Registration — 
of mortgage under Registration Act vas oes 
of charges s... seg ege e sg (RE 





of memorandum in equitable mortgages 
of document connecting debt with deposit of title-deeds 
of transfer of mortgage security ewe * 
of release of security in writing ove 
of endorsement or receipt for mortgage money owe 
priority of registered mortgage over earlier unregistered 





equitable mortgage, not an oral agreement within Act 


(See Priorrry.) 
whether, of deed amounts to constructive notice ... 
e (See Norice, Constructive Notice.) me g 
Release of Security 





=a 
ee = 
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Release of Security—continued. 
stipulation to release portion upon certain payments, where enforced 


powcr reserved to mortgagor to sell part as unineumbered ove 

effect of release of part by mortgagee, when made ‘with notice of third p 
interest eee s., tee dÉ ves | 

- When release prior to transfer to third person ` sss see ege 


subsequent mortgagee may claim same rights as purchaser, on release of p 
mortgagee’s rights not affected by release, obtained by fraud or mis 


"i — 


where new mortgage substituted in ignorance of intervening lien, m es, r Pde. S 
restored to original priority ... see ees ove ` Way A. 
except against third persons advancing money subsequent to and on Y faith: e 


release =.. ‘ee see “ee 4 


=š. rf “ee P Ere 


effect of release placed with third person for delivery upon conditions Py: 




























= 








right of mortgagee to pursue residuary legatees of mortgagor eee we 
mere extension of time for payment does not operate as „.. Si Ki 
mortgagee not entitled to lien for advances after ... Wi ove * 
(See WAIVER.) KE: 
Renewal of Lenae ` E 


right of mortgagor to benefit of, obtained by mortgagee ... 316—317, 8 
mortgagor's rights in case of, by way of revenue settlement 












mortgagee’s rights when, obtained by mortgagor ... ose 347, 85 
mortgagor not bound to obtain, in the absence of covenant eee 
where mortgagor renders, impossible by dE reversion eg 

a expenses of mortgagee for, allowed ows SS 4 

in England mortgagee can only add oxprness to mortgage security ` > 
mortgagee cannot bind mortgagor by release of right to ... 
lien of joint tenant and tenant-for-life for fine for * eee 
Repsairs— 

extent of mortgagee’s liability to keep building in good repair ose 
mortgagee when bound to make necessary, out of income owe 
no allowance to mortgagee for ordinary, when not called apon to account — 
substantial, mortgagee’s claim to allowance for ` ese, vos 
Repurchase— 
distinction between mortgage and sale with clause for 

. (See MORTGAGE ) 

Roman Law— EC 

gee A 

p _ Antichresis, a form of a `. mortgage 

L y or — of mortgagor and mortgagee 





- SC 
* 
dës -~ 





Sale ` 
whether transaction mortgage or, with condition for repurchase...111, SN 
(See MORTGAGE.) 





only remedy in case of simple mortgage ke * s.. 323, 328, 843- 
rigħt of, in usufructuary mortgage where covenant to pay { * 329—330 
equitable mortgagee, right of, to decree for sas Se “ae 330, 830 
only proper remedy, where mortgagee a trustee ... s. ën 331, 843 
or where security vested in mortgagor as legal representative of mortgagee 331, 843 
forbidden in case of mortgage of public undertakings eve . 331—332, 8423, 
effect of, at instance of puisne mortgagee ses _ ... 682, 915 - 916 
of mortgaged property under decree for ... ang * 706, 893—900 
(See Decree rop Sat) SC 
whether morfiragee can sell, without redeeming prior mortgages’... een < ONG 
purchaser at, entitled to what rights — * «711, 733—741, 900—901 
(See POURCHASSER.) 
title of purchaser at, not affected by reversal of decree * mie « CHiN: 


applieability of provisions of Civil P Code to, under mortgage-decree 711n, 899—900 
restrictions on mortgagee’s power of selling mortgaged property ... 712—716, 920 





effect of sale in contravention of sec. 99 ... we 2 ose 715, 921 
restriction extended to usufructuary mortgagees ... * ave 715—716 
= 
mortgagee obtaining decree for, not permitted to sell other property of debtor "ue 
but may pursue other properties on a judgment on covenant ES Ki? n7 | 
operation of, ander decree where necessary parties absent ... .- 601,693, 735 ` 
Saivage Lien—( See Lies.) ds? = 
Set-off - athe e 


= by mortgagor against transferee of security 
by exeentor of debts, due from legatee ` 


Signature — 
al prints anes. Ey ose 
inclades mark 
facaimile of siiis ame tinpodinall t se. 
sealing “yaivalent to, where affixed by way of 
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Simultaneous Mortgages— 





priority of, how determined... ae awe 
(See Parorrrr.) | , 
Small Cause Court — : ‘ 
debt secured by mogtgage not ‘saleable by, as moveable property ... 
Solicitor — å à d 
solicitor-mortgagee not entitled to charge for professional services ve 89 
hen of eee e ep seng > EEN ees coe DEE 164, 181—18 
e ei pä 
Specific Immoveable Property— ae 
meaning of, in sec. 58, Transfer of Property Act ... — Di, 230—232, 819 
Specific Performance— ` en 3 
of contract to mortgage, not enforced ... SC? eeng 8 0, 820—821 
secus, where money has been actually advanced ... ove “KN 2. s.. 90. 
whether agreement to mortgage for past debt enforceable e ES 
person mortgaging estate without title, bound to perform contract on j 
acquiring title we Di * ee s. ©» 358—359 
rule laid down in sec. 43, Transfer of Property Act K d 186—787 
of equitable mortgage ove e R tee Bee eee 831 


where contract to mortgage is A EN — rest of transaction e 


















T mortgagee may sue for, of contract with mortgagor ave ese 
Stamp Act— 
definition of mortgage in ee — een * * 
stamp duty payable on securities * vw ave owe 
i minine of Lann ee 
) Stock-in-trade— 
assignment of . eve on * eee s. "Dëx 820 
mortgage of, He it includes ,.. gg ont ege KS 143, 239 | 






Subjects of mortgage— 


all kinds of property ae ZER —— or int —— 


o 769 


securities on land vse ak "7. Sea ave 
but not easements apart from dominant heritage... 
nor salaries of public officers or pensions Hr Ne 
_ interest of reversioner under Hindu law may be — * 


EE — VS — al 
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s- i + A 
Subrogation — Ki Lë — 
by actual assignment of security BW aed ave —— ZC , Es 
assignment of equitable mortgage, effected merely by handing over title-deeds mm Ge 
assignee Siping takes subject to all equities ava 395, 765, 955—958 
by operation of law, where one pays another's debt, * wes 397, dÉ <= E 
stranger's right to, when mortgage paid off with his money eae 397—407, 865 
to executor’s right of indemnity ine Ke d diu — 926 * P 
to trustee’s right of indemnity ... ore , wan, >. ee eas — O88 i A 
surety, rigħts of, to... ee * ose weg ase ww ; 
(See SURETY.) e. SCH es 
rights of purchaser .of mortgaged premises, ‘though purchase afterwards set at 
aside gee waa a dag geg eee gg — 
Es puisne mortgagee, right of, to «+. ep d — ane EE Tee 
= mortgagor, right of, on pay ment of debt, after property has been sold subject Rx 
3 to mortgage AN ap Rae ose geg geg vw E ZP 
ZS where one of several mortgagors redeems entire mortgage * 414—415 ` a 
= right of single creditor to, on satisfaction of debt of double creditor — 
(See MARSHALLING.) | A 
= to mortgagee’s SEKR by unsecured creditor eee eee wa e, A 
Subsequent Advances—(See FUTURE ADVANCES.) — a 
-  Substitution—(See Novation.) Ee", 
substituted Security— 
ZC we right of mortgagor to redeem ate eeng ew 318—319, BS". 
= & right of mortgagee to geg ase 332—333, 347—348, 351—358, 820 
(See MORTGAGEE.) 
uceession Certificate Act » 
whether certificate under, necessary in suits on simple mortgage 84—88, 894 
no bar to continuation of proceedings by representative of mortgages — — F 
Suits⸗ E 
— È — Ze 3 
S = only triable in court within which land situated ... vite ges — — 4 
practice of Bombay High Court — K s. ee s.. 670, 673—674 
— of English Court of Chancery in cases of lands situated abroad 
where mortgaged premises have been converted into Money * 
where land in different districts * em aie 





pecuniary jurisdiction, how determined — SH 


` Parties i in actions for foreclosure or sale— 
_ who should be made, in action for foreclosure or sale eve 


"persons not joined as, not affected By decree ege wee — > 
priate of redemption of absent parties not lost, although paint ignorant of ` 
ear “Sees eee ove ... wor * = e 


Es? parties, concluded by decree s.s. 
absent, bound by accounts taken ` ` — 
e Awe | * — e — KA 7 sab ie he a 
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Suits—cortinwed. , P 
Fleadings in actions for foreclosure or sale— 
(1) what plaint must show uae ows een deg een l 
money claimed as ‘just allowances’ allowed, although no specific claim in plaint ` 
nor express provision in the order Fak ege ove F .. 605° 
plaintif having two mortgages on same property should include both in suit 698 


mortgagee may be restrained from pursuing all his remedies concurrently 696—697 ` 


(2) written statement should state all facts and documents * ae OUT 
mortgagor failing to bring forward special circumstance affecting amount due 

on mortgage, precluded from raising it in taking accounts ech en, 
equitable set off ons ewe geg ġa eee Me, res 
mortgagor cannot deny bis own title’... ave eee sas ose 697 
legal representative of mortgagor cannot set up paramount title in himself ... 698- 
judgment, form of, in foreclosure action ... ai eee wes 698—699 

in action by sub-mortgagee ... eee eee eee eee ees 100 
decree in foreclosure action * * ove * nee 699 —7U0 ` 


(See Decree FOR FORECLOSURES.) 


: account taken of what in foreclosure action gong eee see ee 

L receiver, appointment of, when made ` ase eee see 6987, 910 — 

Ex s procedure in suit for sale eps see eeh ite N ove: ee, 
r mortgagee may bring suit for sale, after timent on covenant 711—712, oro a 












Redemption actions— ‘ 
suit may be brought at any time, before mortgage actually foreclosed or 
roperty sold under power œ.. ese eee ens 
nif suit for foreclosure pending. ane eee * 






















(See REDEMPTION.) — 
parties E: We * i eat * Weist" * k 
pleadings— E 
Eë - what plaint in redemption suits should contain ... ese Be: 
— mortgagee entering into possession or assuming Control may be — with e SE : 
== wilful default, although no claim made * wee eg. ee E 
E paint ought to make tender of amount admitted to be due gn ea = 
= where suit on ground of tender refused, there must be payment into court... 





: e = 9ver-payments, claim for, must be included in action for redemptio re 
E offer to redeem necessary mS abe awe eee aan 


a but court may make decree for —— although no such offer, if mort- 
= gagee sets up absolute title se | + lee PT — 





wortgagor may also claim redemption e oar of alternative relief . IRC 
4 S but action not converted into one for redemption, when instituted for 9 

— Së : -inconsistent v with such relief —— a.. — wee a 26 — 
‘tgagor st Ss mortgage, if defendant denies its — — 





Get — 





Suit g—continued. | Page. 

mortgagor may fall back on prior mortgages, if alleged.consolidated mortgage 

not proved or invalid E ef * EN ese ows — EE 
decree, form of eee eiis ens Lë aa ... 728, 905; 911 
redemption decreed on pay ment of ai ke de bt, where mortgagee has in- 

cumbered security «+. Ev * nua deg wl ene, EE 
conveyance before account taken between mortgagee and sub-mortgagee «... 728 
period of redemption allowed as in foreclosure suit ois SC sio Oe 
judgment, form of, where action by second mortgagee to redeem first mort- 

gagee and to foreclose mortgagor em sal seu aac 729, 98 
dismissal of suit for redemption, effect of ess * een 729 —730 
effect of non-payment, where decree does not direct foreclosure on default ... 730 
costs of foreclosure and redemption suits seg ese s.. 731—733, 909 

(See Costs.) 
contribution, suits for ... ive geg de wa — weg 
fresh suit by mortgagee when all persons not joined — — 884° e 
decree, when it operates as estoppel say ee eee oes we 884 
(See MORTGAGEE.) we iaa 
paa 

right of redemption öf ose eeng — ae sas 296, — 






entitled to benefit of all securities taken by creditor ase aoe 397, 407—410 — 
duty of creditor to keep securities intact and to assign them to ... oes 410 
creditor not bound to preserve securities taken subsequently. for benefit of s. — 
CS where subsequent security is taken for guaranteed as well as other debts... — 
CH right to distrain for rent not a security of which, may claim assignment ` eg 
claim of, to securities arises only when creditors debt fully satisfied 






















right of, to securities taken by co-suretiés oes ses eee 

| sot entitled to securities given by co-sureties to creditor ... eae 

‘ principal creditor not entitled to benefit of collateral security ... 

ie rights ot indorser of bills and promissory notes ... * — 
Discharge of— 


where creditor relinquishes or deals improperly with securities — 
when contracting as principal but is really, to the knowledge of creditor ` 
discharge releases all securities given by eee eae si 
surplus proceeds in the hands of, of double creditor obtaining — 
where one person’s debt paid out of another's property, the latter nds 
the position of ace on tui eee eve — SZ? 


Surplus proceeds— | m 
-— mortgagee’s right to apply, in satisfaction of unsecured debia 


Of sale under decree on instalment, may be made over 
Ke oe at realising both securities. ‘bound to ‘hold, for 
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Tacking — ` ? Ze a Pages 
not allowed Indis ... ven evs ow ous «es 369, 472, 
recocrized to some extent in Roman law Gm ee * 
rule of, in English law stated ... oun owd de ` ech 
corollary from maxim ‘ where the equities are equal the law shall — 30,471 
Tenant — n 
prematare payment of rent to mortgagor by, not good against mortgagee 617, 790° 
position of, let inte land by mortgagor after mortgage awe woe ee GIF” 
Tender— ` 
where no place appointed for, debtor must seek out creditor vee 288, 833 
personal, dispensed with when ... wat eee m um 288, 930—931 
where person to whom, should be made unknown or cannot be found 288, 931 
must be made to person authorised to receive payment... ace BN ` ` 
where debt assigned, must be made to assignee if debtor has notice ven Se 
validity of, to one of several joint mortgagees ss: ves ... 524—527, 832 
mere offer to pay by letter not good wen ege ose ave een 289 
Where creditor required to give change, good if no objection taken specifically 
‘Wr that account i, * eee eee eee ace eee 
comditional, bad in law bag * eg D? Si ge 


not conditional, if request to creditor to do what he is bound by law todo ... 
but otherwise, if debtor refuses to pay unless creditor gives stamped receipt... 

















under protest valid ... dun ove * nee een 
of part of debt, when treated as conditional _ * cox 
if language of, ambiguous question left to jury in England oes 
where defence of, set up money must be brought into court bes 
also where suit brought on the ground of, refused set = 
bat not where, actually amounts te payment ... — eem, mm, 
omission to pay into court only raises question of costs... See 
any person interested in redeeming mortgage may make ... ges 
but mortgagee not bound to accept, from mere stranger... eee 
proper, stops running of interest, if mortgagor keeps money, ready to pay over 
288, 292, 833 





refasal to accept, makes mortgagee liable for costs of redemption suit — 
whether refusal of, renders mortgagee liable to action for breach of contract 292, 83 

pledgee of chattels becomes wrong-doer, after refusal of proper se 7 292 ` 
mortgagee in possession bound to account for gross — — G41, 642 









